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Preface

The origin of this volume lies in the questions we were asking about diversity in medieval and early modern South Asia and Europe within the framework of the “Handling Diversity” project. This comparative project was based at the University of Vienna and funded by the WWTF, a fund for the promotion of science and scholarship in that city. There is little need to explain the concern of both scholars and governments today with the question of social diversity. Why South Asia and Europe make such interesting and comparable cases should become amply clear in the course of this volume.

Among the questions we were asking about how the diversity of administrative entities, peoples and cultures in both regions might be compared, were some about law. In the workshop “Law Addressing Diversity: Pre-Modern Europe and India in Comparison (12th to 17th Centuries)” which took place at the University of Vienna on 22–25 May 2014, we intended to look at laws that were created to manage the rights and duties of diverse groups within a social space, as well as the side-by-side existence of different laws for different people within one social space. We put questions to the participants such as: how was societal complexity perceived and categorised in legal texts, and which terms were used in this respect? How did legal practitioners evaluate their own role and position within their diverse societies and how did they perceive their ideological links across state boundaries and across the ages? To what extent was law a means of inventing or dismantling social identities and boundaries? Did people shop for justice by trying to tap into the various legal systems available? Was there a general tendency towards convergence or towards divergence, or were there opposing trends in different contexts such as empire, regional state or city state, or on different levels of society? To sum up: How did legal theory and practice cope with the challenge of social difference?

The workshop brought together a group of historians and legal historians to discuss specific topics or phenomena from a European as well as from an Indian perspective. In each panel we paired papers on the Indian context with others on the European context. Out of the discussion some comparanda emerged that we present in the Introduction. We believe that the discussions at the conference also enabled a convergence between the papers in the process of revising for this volume, yielding a “comparative surplus” that transcends the sum of the parts. We do, however, not strive for a coherent history of law addressing diversity, but instead hope to highlight certain junctions where law and diversity met, clashed, merged, influenced or hindered each other.

We would like to thank a number of people who contributed to the making of this volume. First of all the experts who anonymously peer reviewed each of the contributions, making many useful suggestions, as well as Paolo Sartori and Eirik Hovden for their input to the Introduction. With regards to the conference we thank, for their spirited contribution to the discussion, Cynthia Neville, Julie Billaud, Farhat Hasan, Sara M. Butler, Nadeera Rupesinghe, André Wink, Alexander Fischer, Indrani Chatterjee, Tilmann Kulke, Jovan Pešalj, Stephan Wendehorst, Ebba Koch, Najaf Haider, Aparna Balachandran, Ada-Maria Kuskowski, Thomas Frank, Anubhuti Maurya and Uros Zver. We also thank Katharina Fersterer for her organising assistance. Finally we thank Lincoln Paine for style editing a few of the contributions, as well as Andreas Moitzi, Markus Mayer and Jennifer Privett for their work towards preparing the manuscript for publication. We also thank De Gruyter’s Bettina Neuhoff for her support and patience.
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Thomas Ertl and Gijs Kruijtzer

Introduction

On the comparability of South Asia and Europe

In their critique of the historical use of the term “continent,” and the distortions that come from comparing under that term entities of completely different size such as Europe and Asia, Martin Lewis and Kären Wigen arrive at a demotion of Europe to the status of “world region,” on a par with other world regions such as Central Asia, East Asia, Southeast Asia, and so on. In particular, they make a case for calling Europe a subcontinent on the model of South Asia, for which the appellation “subcontinent” has been current for quite some time now (because it is for the most part circumscribed by the sea and long mountain ranges). South Asia is, in their view, the part of the world that is the most comparable to Europe:

…however Europe is defined, the European and Indian ‘subcontinents’ form roughly commensurable units of human geography. Both areas are of similar size and have historically maintained roughly comparable population levels. Both have been historically forged into cultural communities by the sharing of religious beliefs and institutions (Christianity and Hinduism, respectively), as well as by the common use of learned languages (Greek and Latin in Europe, Sanskrit and Persian in South Asia). Finally, both areas have been sufficiently integrated to generate linguistic convergence, whereby unrelated languages came to share certain structural features (although this phenomenon seems to be more strongly developed in South Asia than in Europe).1

Now while we may – and should, for the purpose of investigating “diversity” – regard the claim of Europe and South Asia as being “cultural communities” as an overstatement, we agree with the general thrust of this argument about the comparability of South Asia and Europe.2 We may add to the list of parallels a number of developments that scholars have found over the past 35 years. Sheldon Pollock has pointed to the parallel rise from around the year 1000 of literatures that were not in the learned or “cosmopolitan” languages, but instead in the languages of place which both South Asia and Europe have so many.3 Before that, in the 1980s and 1990s, historians of early modern South Asia were preoccupied with discovering a “state formation” that was akin to the state formation that historians and sociologists had been talking about for Europe since Max Weber. Some historians, especially Chris Bayly and Sanjay Subrahmanyam, also traced a developing proto- or portfolio capitalism in South Asia in this period that was, however, cut short by the advent of colonialism around 1800. 4 In fact, it was for these reasons that the term early modern was then deemed more fitting for the period before 1800 than the labels medieval or Muslim. We believe that there is indeed much evidence for these parallels in vernacularisation, economic development, state formation and bureaucratization, which may to an extent be due to the increasing connectedness of Eurasia over our period through the exchanges generated by the renewed expansion of the Islamic world at the hands of Turkic conquerors, the rise of the Mongols, and European overseas expansion.5

Moreover, while the notion that Western Europe saw the formation of linguistically defined states in this period is well established, it is less well known that South Asia also saw many such formations. This is, we believe, because the focus of European theory formation has been very much with the nascent nation states of Western Europe, while South Asian historiography has had a strong focus on the dazzling imperial formations of the Indian subcontinent. Yet the dialectic of periods of imperial centralisation and periods of regionalization6 that some historians have pointed to for South Asia can also be posited for Europe. In European history, important imperial moments in the west such as the Holy Roman Empire at the time of the crusades, the empire of Charles V, and the empire of Napoleon are often overlooked in preference for the ongoing process of nation state formation, while it is also only in recent years that the domestic implications of the overseas imperial projects of nascent Western European nation states have come into focus. And then there is the impact on Eastern Europe of the Habsburg state after Charles V, the Ottoman state, and the czars of Russia. While the well-known imperial moments of South Asia were perhaps relatively more stable and long-lasting, we also want to point out some of the states arising over our period that were to a lesser or greater extent oriented towards a particular linguistic region. In the south, the twelfth century saw the rise of the Yadava, Kakatiya, Hoysala, and Pandya kingdoms, and the sixteenth century the rise of the Deccan sultanates, as well as of the Nayaka states and the survival of Kandy as the sole claimant to Sinhala loyalties. The seventeenth century saw the rise of the (exceptionally) well-studied Maratha state, while in the north the eighteenth century saw the rise of Bengal under the Nawabs, as well as the Sikh and Afghan states and Nepal.7 In short, a comparison between South Asia and Europe does not have to begin and end in a contrast between the nascent nation states of France, England, Portugal, Spain, the Dutch Republic, Denmark and Sweden on the one hand and the empires of the Delhi Sultans, the Bahmanis, Vijayanagar and the Mughals on the other.

At the same time, however, we are aware that the location of such parallels as we have here identified has often been a one-way affair. That is, a phenomenon first identified in European history is then looked for in places outside Europe. As Dipesh Chakrabarty observes in his trenchant Provincializing Europe, more often than not, the way such a phenomenon appears in non-Europe (with special reference to India) is subsequently described in terms of a lack, absence, failure, incompleteness or inadequacy, as it is not found to have all the attributes that the phenomenon had or has in Europe. In light of Chakrabarty’s critique, thinking the other way round is commendable but not easy to achieve, as Chakrabarty is also aware.8


Law and diversity: Defining the problem

The trouble with the term “law,” for our purposes, is twofold. First, the term is English and therefore comes with all the connotations that have accrued to it over the centuries in a small corner of Europe and subsequently in the colonies of that corner of Europe (which included India, but only at the end of the period we are looking at in this volume). As soon as one crosses the Channel into mainland Europe, one meets other terms that do not directly correspond to the term law. Oft-cited examples are the German terms Gesetz and Recht, the first with narrower and the latter with wider connotations than the English term law. Similar pairs are the Latin lex/ius and French la loi/le droit.9 While both Latin and French were important languages in the British Isles during the period with which we are concerned, and lex and loi are etymological forerunners of law, the development of the connotations of the latter is in fact quite separate. On the fringes of Europe, practices and ideals that went under the name of sharia were met with, and these continued all the way into South Asia (which might, by the way, make a comparative investigation of how the notion of sharia shaped legal consciousness among non-Muslims in both subcontinents worthwhile)10. Of Arabic origin, the term sharia famously has much broader connotations than “law,” which are perhaps best captured by a more literal translation of the term as “path.” The term was sometimes contrasted to ‘urf (also Arabic) or custom, which was, however, also not devoid of connotations that we might render as “law.” In South Asia there were also many other words in use in the period under consideration that can in some contexts be translated as law. Terms of Sanskrit origin as well cover much wider and much narrower ground than “law,” notably in the words dharma and acara, the former translatable as obligation, duty, religion, or order and the latter sometimes translated as customary law, or lately as “dharma in practice.”11 Other terms in use in South Asia that may in certain contexts be translated as law include the qanun that harked back to the ancient kings of Iran, the tura or yasa that the Mughal emperors brought from Central Asia, and mamul, vahivat and so on as further forms of custom.

While we believe that, in order to have a conversation, we should not shy away from translating non-English terms into English (with thorough but necessarily limited explanations of the qualifications and nuances), we encourage awareness that this volume is written in English, and that this language entails a cultural baggage that is tied to the province of Europe where it originated. As the legal historian Wael Hallaq notes in his important overview of the historical trajectory of sharia, the problem of translation is insoluble. Yet in the final instance, in order to avoid paralyzing his writing, Hallaq too settles for translating sharia as “Islamic law,” as so many studies that he objects to have done before him.12

The second problem with the term law is that it has (at least) three uses in English itself. As Ronald Dworkin puts it, “we use ‘law’ in a sociological sense, as when we say that law began in primitive societies; an aspirational sense, as when we celebrate the rule of law; and a doctrinal sense we use to report what the law is on a particular subject.”13 Much confusion has come from efforts to use the definitions developed by doctrinal jurists (among whom Dworkin) for sociological, anthropological and historical purposes. It seems to be for this reason that two recent global comparisons of legal systems explicitly avoid defining the term “law” directly. In the introduction to the collected volume Legal Pluralism and Empires, 1500–1850, the editors suggest considering problems of “jurisdiction” instead. In The Anthropology of Law, Fernanda Pirie prefers working with the concept “legalism.”14

The problem of definition is closely linked to the problem of locating law. Is it to be found in prescriptive pronouncements or in practices? While the approach that starts from the prescriptive has been widely criticized for essentialising “law” in general or legal systems such as sharia, “customary law,” and so on, in particular,15 empirical investigation of practices has been set aside as yielding detail that lacks interpretation or that cannot be much more than anecdotal.16 As a way out, the comparative legal theorist Brian Tamanaha suggests calling law “whatever people identify and treat through their social practices as ‘law’ (or droit, Recht etc.).” Yet while that approach may perhaps resolve a problem with the analytical distinction between practice and theory, it cannot solve the problem of translation that inevitably comes up in a comparative study.17

For our comparative purposes, then, it is unavoidable to give some outlines of what we are thinking of when we investigate the phenomenon called law in English. We will do so by going over some aspects that have featured in previous definitions. As will be seen in the chapters of this volume, not all of these points apply everywhere in Europe and South Asia throughout our period,18 but they have nonetheless provided a framework for the collaborative project:


1.Rules. It is quite clear to most observers of “law” that it involves rules, and the British legal positivist H.L.A. Hart put them at the centre of his definition of law. However, in the face of, for instance, English common law and sharia adjudication practices, both often relying heavily on the outcomes of previous cases and building on previous interpretations rather than on separately formulated rules, it is not so evident that rules should be the hallmark of a definition of law.19 Recently, the Oxford Legalism group has brought rules back into focus by preferring to “law” the term “legalism,” by which they mean “an appeal to rules that are distinct from practice, the explicit use of generalizing concepts, and a disposition to address in such terms the conduct of human life.”20 In this way Fernanda Pirie and Paul Dresch, anthropologists of the Oxford collective, mark a move away from a tradition in cultural anthropology that was marked by one of its founding fathers, Malinowski, who preferred to see law as defined “by function and not by form.”21 We believe that a historically sensitive approach needs to steer a course between the emphases on form and on function, between the theory and practice of adjudication and conflict resolution, and needs to take these multiple aspects into account. “Systems” of rules should not be essentialised, but neither should an overemphasis on the diversity of practices keep us from, for instance, tracing the genealogy of specific rules through that diversity of practices. The significance of rules runs through all of the contributions to this volume, but particular attention to the formulation of rules by past actors is paid by Corinne Lefèvre and Blain Auer. Sanjog Rupakheti and Daniel Schönpflug highlight the process of revising the rules in the course of the relatively rapid world-wide changes around the turn of the nineteenth century.

2.Morality and Justice. The link between morality and law has been a bone of contention between doctrinal schools of legal positivism and legal realism of the English-speaking world over the past century.22 For our socio-historical concerns, however, it is not so easy to work with the notion of morality, for exactly which past sensibilities would come under that term, and is it not (also) a western concept? Wael Hallaq celebrates what many western observers have described as Islamic law’s failure to distinguish between law and morality, for that “lack” was, in his view, what lent sharia the authority to make do with less state coercion than western systems of law.23 However, while it is clear that such notions as sharia and dharma drew on something that was wider than what is understood under many uses of the English word law, it also appears that in English usage the notion of justice has never been far from the notion of law (despite the efforts of legal positivists to separate the two). It is clear that we need to be sensitive to contemporary understandings of rights and duties as part of a range of values. Again these topics come up in all of the articles in this volume (see for instance the quotation at the top of Rupakheti’s contribution), but particular attention to the making of moral communities through inclusion and exclusion is paid by Ali Anooshahr and Karl Haerter.

3.Institutions and Enforcement. In western doctrinal definitions of law developed over the past two hundred years, the state takes a central place as promulgator and enforcer. While to positivists state backing of rules is crucial in making those rules “law,” even one of their main opponents, the realist Ronald Dworkin, concedes institutional enforcement a place in his delimitation of legal rights from other rights, as being “enforceable on demand in an adjudicative political institution such as a court.”24 Such doctrinal definitions have had a great impact on the perception of South Asia’s “lack” with respect to law. Recently, however, scholars investigating “Hindu” legal traditions and practices have arrived at a critique of the application of western doctrinal definitions of law to South Asian contexts. Donald Davis suggests that “in order to understand the practice of law in medieval India we must overcome the fact that we are culturally programmed to look for law’s traces first in the institutions of the state.”25 Some scholars looking at Islamic law have arrived at a similar critique of western definitions, as the table-turning by Wael Hallaq noted above shows. While scholars of the Indic and Islamicate tradition are coming to an understanding of the promulgation of law without the backing of worldly power, examples of state promulgation without enforcement can be adduced from Germanic early medieval Europe. According to Patrick Wormald, ascendant Germanic monarchies created texts that looked like written codes as a matter of prestige, while what was enforced continued to be the word of the king or his officers, with hardly any reference to these codes.26 The connection between the state, or more generally institutions backed by force, on the one hand, and the legal field on the other, was never straightforward in the medieval or early modern periods; nor is it perhaps today.27 It seems, in any case, that as historians we need not make institutions and enforcement a necessary condition for “law” to be the case, but that we should draw the presence or absence of enforcement and institutions in legal phenomena into our comparison between world regions. All the articles in this volume touch on the institutional side of things, but we may draw particular attention here to the contributions by Sumit Guha and Mia Korpiola that trace the way institutions shaped laws and their location within states and communities.



Fortunately, the concept of “diversity” is more straightforward and less diffuse than that of “law.” Nevertheless, the question came up at the conference as to what kinds of diversity we are talking about. The articles in this volume consider all the kinds of difference that historically came to the fore under any of the three aspects of “law” that we outlined above: in the drafting and application of social rules, in questions of morality and justice, and in the face of institutions and enforcement. Differences that have historically been observed and lived under these aspects include gender, class, estate, caste, religion, and any kind of belonging by birth. Of course, it is also worthwhile to explore how what we would call “diversity” was conceptualized by contemporaries in such notions as that of sulh-i kull introduced by Mughal Emperor Akbar.

So, while we are starting from two concepts with a particular history in Europe, and specifically the Anglophone world, we hope that this volume will also enable us to think the other way by taking terms and concepts that were historically in use in South Asia and seeing how they would have fared in European contexts (or, for that matter, taking concepts from mainland Europe to the English sphere). For instance, as the Oxford anthropologist Morgan Clarke puts it, “shari‘a discourse is good to think with” if we are to unsettle modern western conceptions of “morality,” “ethics” and “law.”28 In the same way, other concepts in use in South Asia that seem to have something to do with the English concepts “law” and “diversity” can be brought into a dialogue of concepts between the two subcontinents that will never be entirely equal (because the starting point remains with the English terms) but that may balance out over time.


Law and diversity

While there are many points at which “law” and “diversity” may be seen to intersect, we believe that the problem before us has two main aspects: first, laws that were created to manage the rights and duties of diverse groups within a social space, and second, the side-by-side existence of different laws within one social space. Respectively, these aspects form the subjects of parts one and two of this volume. Neither aspect is of course straightforward, but it is the second aspect that has been the subject of especially intense debate over the past thirty years. Since the designation “legal pluralism” gained currency in the 1970s, many questions of how to approach what goes by this academic name and whether the term is useful at all have come up. A number of good summaries of the debate are available.29 Much of the criticism revolves around the definition of law, and critics have found that too much or too little emphasis was being placed on any one of the aspects of “law” that we have identified above: rules, morality (as coming from below), or institutions (as imposed from above).

Rules were emphasized in a classic article by Sally Falk Moore that often comes up in discussions of legal pluralism, even though she did not mention that term and also avoided the term law. Moore proposed that every society or social structure is composed of many semi-autonomous fields that can “generate rules and coerce or induce compliance to them.”30 This notion of “semi-autonomous fields” may still be useful in describing, analyzing and comparing the intersection of law and diversity in the areas and period we are looking at here.

While many studies about legal pluralism were meant as a critique of the institutional, and especially the statist, perspective on law, identifying and often celebrating31 many nonstate or bottom-up systems of arbitration and adjudication, the question is if and where we draw the line between law and other normative orders. In the words of Sally Merry, “where do we stop speaking of law and find ourselves simply describing social life?”32 This is, however, what prominent players in the legal pluralism debate like Tamanaha and Griffiths now advocate: casting a very wide net. The challenge is to not let go of law as a category for a comparative conversation altogether.33

The question of whose viewpoint to take in establishing the presence of legal pluralism has been one of the major points of debate, and it remains of interest for our purposes. We should make clear where we think the plurality of law existed: was it recognized by the state?34 Did contemporary nonstate actors orient to it?35 Or does it exist only in our analysis? We believe that all three approaches are valid as long as they are explicit (which would again facilitate a comparison). In final instance, in order to compare the intersection of law and diversity in South Asia and Europe the use of English concepts such as “state” and “law” seems unavoidable, but these concepts should not be reified.36


Shared diversities

Although we should be careful to extend conclusions about one region to the whole of either subcontinent, as the contribution by Korpiola in particular makes clear, it seems safe to say that in the medieval and early modern period most states in both Europe or South Asia did not have one universal law that was equally valid for all their subjects. The authority to create, interpret and enforce was diffuse and there was a near ubiquitous plurality, which had not vanished by 1800, despite the increasing capabilities of states and empires of controlling their subjects and territories. The plurality of law was equalled by the diversity of the subjects living together in a given political entity, and the bodies of law diverged in form (written and unwritten), attributed origin (divine, natural or dharmic, royal, customary) and scope (universal, specific).

In both Europe and South Asia certain learned traditions of “law” continued to be elaborated in a dialectical relationship to royal or state ordinances on the one hand and custom on the other. For South Asia, the two learned traditions of dharmashastra and fiqh should be mentioned here. The genre of dharmashastras, written guides to the lives of people differing in family situation, gender and standing, yet part of one cosmic order, had been cared for and elaborated by Brahmins since antiquity. Numerous digests were produced from the start of our period onwards, some concerned with recognisably “legal” topics such as litigation and judicial procedure or inheritance, others with ritual or dharma in general. Fiqh, Islamic jurisprudence elaborated by ulema (plural of ‘alim, a certified scholar of theology and sharia), was introduced into the core areas of the subcontinent in the wake of the Turkish conquest of c. 1200. The Delhi Sultanate and Mughal Empire developed into centres of the Hanafi school in their own right through a number of compilations of fatwas, or responsa, published in the fourteenth and late seventeenth centuries. These two great traditions competed and intersected with royal qanun, as well as with various, largely unwritten, local or community-specific traditions designated as ‘urf, vahivat, mamul, yasa, and the like.

Europe, too, had various traditions perceived as great and minor.37 Among the great traditions were the two in which one could obtain doctorates, canon and Roman law. The custodian of canon law was the Roman Catholic Church and its greatest efflorescence took place around the start of our period in the work of the scholastics. The partial rediscovery of Roman law at Bologna just before the start of our period gave rise to a new class of jurists, and was closely tied to the emergence of universities throughout the subcontinent in our period, which also commenced at Bologna. Besides those two learned traditions, halakha was studied and elaborated among the Jewish diaspora and fiqh among the Muslim minorities as well as in the Muslim-ruled parts of Europe. The minor traditions were on the one hand the imperial, royal, estate or city ordinances, and on the other the many forms of Germanic tribal and regional custom. Regional customs were increasingly codified from the thirteenth century onwards, often in emulation of the Roman model (and initially also of fiqh).38 Even some English jurists concerning themselves with the system of customary law that came to be known as common law seem to have embraced a Roman law approach, although the reception of Roman law was much more explicit on the continent, especially in the synthesis of great and minor traditions that was the ius commune.39

Moreover, the plurality of systems or sources of law was matched by a plurality of adjudicative bodies. In South Asia, adjudication and arbitration were exercised by kings of all varieties as well as by their regional representatives, figures of authority within particular communities such as Sufi shaikhs, Brahmins, leaders of corporate groups (“castes”), and, increasingly, by the qazi courts that could be more or less state sponsored, and finally, at the fringes, by the administrators of European establishments.40 In most of Europe the royal or imperial “state” courts were also only one level of adjudication and arbitration amongst a great variety of tribunals, though increasingly important. Lords or nobles long continued to claim jurisdiction over the inhabitants of their estates as well as their peers. Numerous aggregate bodies such as guilds, companies, universities, cities and the Roman Catholic Church as well as religious minority groups (Jews and Muslims in particular) claimed a measure of jurisdiction over their members. The practice of adjudication and arbitration was in both subcontinents determined not by the principle of one law for all but by a complex system of concurrent jurisdictions.

Thus it is clear that Europe and South Asia shared a diversity of legal traditions and of adjudicative practices beside a certain diversity of inhabitants that was to a greater or lesser extent recognized in those traditions and practices. In the face of these layers of plurality, describing the commonalities and differences between the two subcontinents is a challenge in itself, and it is with careful analytic description that this volume hopes to take the conversation forward. The conceptual framework of the volume puts a by now conventional research topic into the new perspective of a comparison of two parts of the world the comparability of which has only recently been recognized.
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Part I:State-formation and cultural and religious groups



Ali Anooshahr

Muslims among non-Muslims

Creating Islamic identity through law

This paper investigates the role of law in defining the Muslim community that dominated the ruling elite in north India in the medieval period. While perhaps the theme of the volume would recommend a study of the relationship between the law and the management of non-Muslims in medieval India, it would be worthwhile to also see how Muslims used law to define themselves. This approach is useful because the “Muslim community” as such was by no means a given and natural category, and that there must have been contending normative attempts at defining the limits of that community. Of course since the right to definition is also a right to power and a right to representation, it follows that those who had claimed this role had to contend with others who might have had different ideas about who spoke for the community and who had the right to define it.

To examine these problems, the most obvious choice would be to visit the legal texts of the medieval period (as other records are sparse). The most canonical of these was a large collection of legal opinions gathered together in a digest entitled al-Fatawa-al-Tatarkhaniya or “Tatar Khan’s legal rulings”, a text composed in the 1370’s by a group of Muslim scholar/jurists at the behest of a major Delhi statesman called Tatar Khan, who significantly was not the king himself but a senior courtier.41

This happened during the reign of Firuz Shah Tughluq who ruled from Delhi from 1351–1388. The fatawa compilations belonged to a particular genre that had existed since the early Islamic period. Each compilation contained important rulings for various legal schools, arranged thematically (starting with prayer, ablution, fasting, all the way to inheritance, divorce, etc), and included one or more sample ruling per topic selected from older compendia or recent exemplary cases.

What would such a source reveal about the role of law in defining the Muslim community? After all, Islamic legal manuals have a number of problems that complicate their use as historical sources. First, legal manuals are not descriptive but prescriptive, in other words they do not necessary reflect legal practice but try to fashion it. Some modern scholars have even argued, rather extremely, that legal manuals are intentionally divorced from social reality. This trend of scholarship has stated that while it was possible for legal manuals like al-Fatawa al-Tatarkhaniya to perhaps incorporate new exemplary rulings not found in earlier collections, the authors of these texts would also issue their rulings for no other reasons than maintaining consistency within the particular legal school to which they belonged.42 Another problem of these manuals is their reception in society. As Lefèvre and others in this volume argue, these texts are not at all hegemonic. What they express would not necessarily apply to all sectors of society. Nor would their users exclusively draw upon them. Judges interpreted these texts in a various ways, relying on local customs as often as textual digests.43 The chapters by Farhat Hassan, Indrani Chatterjee, and Sara Butler have successfully utilized epigraphy, local charters, or court rulings that show the complexity and richness of law as applied in the local context.

So, how and why should we read al-Fatawa al-Tatarkhaniya? I have decided to read this text against the next major legal compendium composed in India in 1664 under the Mughal Emperor Aurangzeb. This book is called al-Fatawa al-Hindiya or the ‘Alamgiriya,44 which is also discussed by Lefèvre and Hassan. I should note from the start that the current edition in circulation is not a thorough critical edition based on a study of all major manuscript recensions. My conclusions, derived from a preliminary comparison of this text with the FT, must therefore remain provisional pending an authoritative edition.

Why use the comparative method? Because in spite of the problems mentioned above, we still cannot say that these texts are created in a vacuum. They reflect in fact the idealized view of a small but very power juridical elite. Differences between legal manuals from different historical periods would at least bear witness to changing values and political conditions over time. So, by contrasting the preface of the first compendium (the Tatarkhaniya) with the second (the ‘Alamgiriya), we can find matters of interest to the 14th century that had been changed, challenged, or lost their interest in the 17th century. To test the validity of the resulting observations, I then read my findings against a contemporary court chronicle, the Tarikh-i Firuzshahi written in 1396 by Shams al-Din Siraj ‘Afif.

A striking contrast could be observed right from the start. Initially a random comparison of similar chapters had showed that the Mughal manual shared numerous verbal parallels with the Tatarkhaniya. In other words it seemed quite likely that the authors of the ‘Alamgiriya had access to the earlier manual when composing their own. What was interesting however was that while the sultanate jurists would often cite numerous conflicting opinions about each legal issue (and cite their source for it), the Mughal authors removed the names of the cited jurists, eliminated the plurality of opinions, and only cited a single condensed version. This seemed to suggest that there was a reductive and unifying impulse at work in the 17th century text, absent from its medieval counterpart. I am of course assuming that the reductive and unifying impulse accurately reflects the agenda of the original compilers and not the short-hand of the lithograph editors.

This view was further confirmed when the prefaces of both texts were compared. There exists a glaring disparity between the two manuals. The preface of the Tatarkhaniya runs to nearly a 100 pages of the printed edition, but the ‘Alamgiriya only runs at two pages. An entire section was therefore missing from the Mughal text. The ‘Alamgiriya starts with a very terse prayer in the imperative mood, praising God as the sole agent in creating laws and as an autocrat and despot in enforcing them. The text reads, “Praise be to God, the one alone (al-munfarid) in laying down laws and regulations, the autocrat/despot (al-mustabidd) in elevating the distinction between what is permitted and what is forbidden, and who protects the jurists from those who are insubordinate in their knowledge or are obstinate”.45 This is a very harsh and terse beginning. Here God represents the idealization of the emperor Aurangzeb who is next praised for commissioning the text.

Nothing could be further from the vision expressed in the manual produced in the 14th century in which the rights of the jurists to issue legal rulings are argued for in detail. Let’s go through the preface then and analyze the issues of sovereignty and authority over the Muslim community during the medieval period. In modern scholarship of the Delhi Sultanate, studies of contesting authorities usually focus on the competition between popular holy men and kings, a binary that perhaps reflects interest in aspects of oriental despotism within the scholarship (with an all-powerful king monopolizing power and then occasional rebellion).46 Instead it would be worthwhile to focus on the complexity of the power relations within the various nexuses of “state power” in the medieval period in Delhi. Many of the conclusions and hypotheses offered below are in the preliminary stage of such an inquiry.

In its long preface, al-Fatawa al-Tatarkhaniya expresses the plural voice of the jurists. The focus is on “us”, plural and inclusive. The voice is that of the speakers as a whole. Their God is a kind and giving god, who protects them and provides for them. The authors proclaim, “We praise our Lord” for his “ample gifts”. “We thank him” they say, “for leading us to the path of purity”. They offer gratitude to God for “giving us the power to speak the words of fortune and joy” and for “repelling from us the heavy blows of villains”.47 Moreover God empowers his subjects not through physical or military might but through knowledge (ʻilm). “He taught us knowledge”, they write, “that will be our intercessor accompanying us on judgment day”.48 There are two points of interest here. One is that the best power of God is knowledge which is controlled by the jurists. The social and political significance of this statement is that in the absence of an anthropomorphic God, the truly powerful, i.e. those who can exert power over what happens to the people in this world and the next, are the jurists. We will see the further expansion and exposition of this position.

But it is important to highlight divine benevolence in this text, because again God is probably the abstraction and idealization of the living ruler. This is what the jurists expect from their ideal king: namely, to offer physical protection, show generosity through the bestowal of presents, leave undisturbed the speech of the jurists, empower the jurists for their knowledge, intercede mercifully at the moment of justice, and lead the community toward moral purity. This is quite a contrast with the royalist vision expressed during the Mughal period.

What constitutes the community? It is the people who follow tradition and consensus (ahl-i sunna va jama‘a, or sunnis). The manual identifies membership through the following requirements. First, those who belong to the community pray communally five times a day. Second, they do not speak ill of the first three caliphs and other companions. Third, they do not lead armed rebellion against the ruling monarch. Fourth, they do not harbor doubt in their faith. Fifth, they will believe in divine providence whether it is good or bad. Sixth, they do not dispute God’s religion. Seventh, they do not commit sin against monotheists. Eighth, they do not curse the soul of Muslims who have died. Ninth, they will pray behind an imam, be he pious or impious.49

What al-Fatawa al-Tatarkhaniya reveals is an early expression in India of the desire for the phenomenon of a legally-constituted religious community as prescribed by Medieval Indian jurists. What for them would make an ideal Muslim, in practice, is an individual’s adherence to a body of laws and the authority of a jurist. In this sense, the vision of the authors of the Tatarkhaniya foreshadows the semantic development of the word milla, which is probably more familiar in its Persian form millat or the Ottoman form millet. This word initially meant law, semantically parallel with sharia. However in the Ottoman realm it was later used to denote a community that followed a particular legal system, for example the Greek Orthodox community led by the Patriarch in Istanbul which was subject to canon law in its day-to-day affairs. The same was applied to Ottoman Jews who were under the legal jurisdiction of the chief rabbi. Muslims also fell into the same category. The received wisdom tells us that the Ottomans managed religious diversity through communal autonomy but medieval Indian states did it through syncretism. However, the evidence of the Fatawa suggests the Indian case is indeed more similar to the Ottoman one than previously thought. Still though, the fact that Tughluq jurists did not seem to have a term for the Muslim community suggests perhaps more a vague, hazy sense of that community.

In this vision, the Muslim monarch would be a member of the community who mostly fulfills administrative and security functions—executive functions. This would mean that the position of the monarch is actually below the scholar/jurists. The preface of the Tatarkhaniya develops this idea further by drawing on canonical texts, the Quran and the hadith (the reports of the prophet Muhammad) to justify this claim. More on this below.

Moving along, following the delimitation of the community, the Tatarkhaniya then sets out to explain the importance of knowledge, the centrality of the jurists, and the significance of the community. The authors declare that everyone needs knowledge. But what is the best knowledge? They survey different forms of knowledge and evaluate them one by one. Kalam (dialectical argumentation), they argue, teaches the unity of God and his attributes. Exegesis and hadith serve as expository tools for understanding canonical texts and the traditions of the prophet. Sufism teaches various mystical paths. Then there are the unworthy sciences: astrology, casting spells, or magic. Poetry and Arab genealogy are a type of science that give no benefit nor cause any harm. Finally, Geometry and philosophy provide no knowledge for the afterlife and are studied by those who love this world more than the next.50 Superior to all these sciences is jurisprudence as it benefits people both in this lifetime and the next: it determines completely what is allowed in human action, and it also protects humans from the hellfire.51

We notice that the preeminence of jurisprudence is based on rational argumentation. Also, other sciences are at worst criticized but not branded as heretical or anything like that. In other words, the preeminence of jurisprudence does not require the suppression of other discourses. In fact the text harps on the elevated status of science/knowledge in general and scientists/scholars as a whole body. So, the argument runs, those who possess knowledge are also especially significant. The authors cite the Quran and the hadith to assert that jurists rank just below God and his angels, that God has elevated jurists over all Muslims, by 700 degrees no less, and that jurists are heirs to the prophets.52

The political implication of these claims was not lost to the authors. Medieval Islamic political theory derived sovereignty ultimately from God. However, Muslim thinkers argued that God then placed two types of individuals over people, prophets and kings (rusul and muluk).53 The prophet Muhammad was the last person to embody both functions.54 In the absence of living prophets, following the death of the prophet Muhammad, kings could use this theory to claim highest authority in society. What the jurists of the Tatarkhaniya were claiming was that they in fact stood for the prophet and as such held highest place in the Muslim community including even over kings.

This view was not shared by the court. The fourteenth century courtly chronicler, Shams al-Din Siraj ‘Afif, conceded the analogous role of the jurists and the prophet, but he saw the place of the ruler and the scholar/jurists as equal.55 This is not the case in the Fatawa. Rather, the authors cite former Muslim authorities to claim, “Kings rule over people and jurists rule over kings”.56 These are competing claims then over the Muslim community. Are the jurists as a group alone the highest representatives or is the king also a successor to the prophet and hence parallel with the jurists?57

But if the jurists occupy a position between God and kings, then they should manifest divinity somehow. Numerous authorities are quoted to make precisely such a claim. The most striking example of these attributes is the power reflected in gazing upon the jurists. The text reads, “Whoever gazes upon a ʻalim’s face, it is as if he has gazed upon Muhammad’s face; and whoever gazes upon Muhammad’s face, it is as if he has gazed upon God; and whoever has gazed upon God, paradise belongs to him and his body will be protected from the fire [of hell]”.58

The virtue of gazing upon the jurists is significant in two ways. The most obvious is that it divinizes the jurists. But the very act of beneficial gazing recalls the practice of imperial darshan adopted by the Mughal court beginning in the 16th century. We have numerous descriptions according to which the emperor would appear before an expectant public for their viewing. This act is thought to have been rooted in a Hindu ritual of apotheosis of solar monarchy. Alternatively it has been seen as a Sufi ritual common to Iran and India.59 The citation of this authority however suggests that such practices were equally legitimate in the juridical/scholarly tradition as well.

Who has a right to be among the jurists then? Who can issue a fatwa? The question itself is significant. It implies the absence of a central body that could regulate the training and appointment of the mufti (the person who could issue a fatwa). Again the pluralistic aspect of this vision is worth noting. The authors specifically state that disagreement among the jurists/scholars is in fact a positive thing, a sign of God’s mercy, as it brings reprieve to the people.60 This is because plurality of legal opinions exonerates common Muslims from strictly adhering to a single unchanging set of demands. It is worth comparing this view with the “courtly” criticism. The court historian ‘Afif criticized the jurists for their argumentative disagreement over all sorts of issues, which he saw as a sign of the egotism and unfairness of the jurists.61 This criticism continues into the Mughal period.62

Of course while the Fatawa praises disagreement, legal decision making is not a free-for-all. The text says very clearly that the right to issue legal opinions is reserved for those who know the statutes contained in the Quran and hadith, who understand the rules of abrogation, and have mastery over the sayings of the companions of the prophet Muhammad.63

What is left out of these descriptions? The courtly view, as expressed by ‘Afif makes extra demands of the jurists. For instance it requires of them the virtues of forgiveness towards sinful humanity. ‘Afif equates this with royal forgiveness of criminals.64 He also equates the leading of prayers by the jurists as battle against the devil, comparable to the holy wars of kings.65 ‘Afif cites a hadith according to which the prophet states, “Heaven is under the shadow of the sword” to back this claim.66 The jurists apparently did not share the courtly view in this analogy as they cited another hadith that had stated “the ink of the jurists is superior to the blood of martyrs”.67

In short, at the time when the Fatawa was written, we can observe a very interesting dynamic in the leadership of the Muslim community. The jurists and the monarch compete over it but are also interdependent. They disagree over the particulars but maintain consensus overall. This should not surprise us especially during the reign of Firuzshah. A series of events, as described by ‘Afif, sheds further light on this matter.

For instance, we see the power of jurists already in play even before the accession of Firuzshah. According to ‘Afif, Firuzshah was not the de facto successor of the previous king Muhammad Tughluq when the latter died in Sindh during a campaign against the Mongols in 1351. ‘Afif states that a council attended by the khans (nobility), muluk (hereditary local kings serving the dynasty), and all the jurists and Sufi leaders in camp voted to bypass the dead king’s nephew in Delhi and instead appoint his cousin Firuzshah to the throne in order to save the army from destruction.68 In short we find the jurists with powers that are in harmony with the views in the legal manual coauthored by them. They meet as a group, they share the venue with other elites, they hold a lengthy discussion and deliberation (“guft u shunud-i bishumar va andishah-i bishumar”), they override dynastic prerogative, and finally act as a body and “elect” Firuz to be the ruler, and not just as monarch “shahryar”, but leader of the Muslim community “imam”.69

Now it is also worth noting, the consulting body, the assembly, is itself subdivided by ‘Afif into two distinct bodies or parties (firqah): the (muluk) kings and people of religious path (ahl-i suluk.)70 This is not a bicameral parliament in the modern sense, but it is a decision making body made up of members with separated functions: those engaged in the executive functions, and those engaged in the legislative/judiciary functions. Meanwhile the emperor obviously owes his accession to such a body with which, we might reasonably expect, he had to cooperate and compete.

A good example of mutual cooperation is provided by ‘Afif in a passage describing the construction of two new cities and a number of villages by Firuzshah. ‘Afif says that the monarch ordered various waterways and canals to be dug in order to channel water from the rivers to these new settlements. He then convened the judges (qazis), jurists, and the shaykhs (Sufi leaders) and asked them whether he had a right to the proceeds obtained by the farms watered with the canals he had excavated. The group discussed the matter and issued a fatwa that the king had the right to ten percent of the proceeds. The king began collecting his share and in return converted a number of barren property into farmland belonging to the royal purse with the income of which (3.6 million tankas)71 he rewarded the consenting jurists as a body which counted 4,200 individuals.72

This is a clear example of mutual benefit between the jurists and the monarchy. At the same time, we find the king also competing with the jurists in a number of cases. For instance, ‘Afif states that Firuzshah ordered the construction of a large percussive instrument to announce the hours of the day to the residents of Delhi. Now this may seem like an innocuous act. However, ‘Afif shows how the king was in fact obtruding on the prerogative of the jurists by standardizing ambiguities about the times of prayer and fasting. For instance, he writes, during the shorter days of winter, if the air was dusty, people would not be able to know when the time had come for evening or afternoon prayers, or in the fasting month, they would not know the exact moment of breaking their fast. A good deal of disagreement existed among the jurists about this, and people apparently followed varying decisions. However, thanks to the king’s time-telling device, everyone could pray or break their fast at the same time.73 This of course expresses a unifying and standardizing desire by the crown to override the prized disagreements among the jurists.

In short, the Fatawa Tatarkhaniya must be understood in the context of rivalries and cooperations within the ruling elite. The Fatawa evinces a desire for the jurists to express their vision of what the ideal relationship between them and the king should be in matters relating to the leadership of the community. The events surrounding the date of the composition reflects an attempt by Firuzshah to be more respectful to [Islamic] law. And this is where the rare instance of imperial pressure on non-Muslims elites appears. ‘Afif tells us that in 1375 Firuzshah reviewed a number of unjust duties and taxes. Such duties included a tax collected by the officials after the zakat (a tax of about 2.
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