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FOREWORD

MICHEL FOUCAULT TAUGHT AT the Collège de France from January 1971 until his death in June 1984 (with the exception of 1977, when he took a sabbatical year). The title of his chair was the History of Systems of Thought.

On the proposal of Jules Vuillemin, the chair was created on 30 November 1969 by the general assembly of the professors of the Collège de France and replaced that of the History of Philosophical Thought held by Jean Hyppolite until his death. The same assembly elected Michel Foucault to the new chair on 12 April 1970.1 He was forty-three years old.

Michel Foucault’s inaugural lecture was delivered on 2 December 1970.2

Teaching at the Collège de France is governed by particular rules. Professors must provide twenty-six hours of teaching a year (with the possibility of a maximum of half this total being given in the form of seminars).3 Each year they must present their original research and this obliges them to change the content of their teaching for each course. Courses and seminars are completely open; no enrollment or qualification is required and the professors do not award any qualifications.4 In the terminology of the Collège de France, the professors do not have students but only auditors.

Michel Foucault’s courses were held every Wednesday from January to March. The huge audience made up of students, teachers, researchers, and the curious, including many who came from outside France, required two amphitheaters of the Collège de France. Foucault often complained about the distance between himself and his “public” and of how few exchanges the course made possible.5 He would have liked a seminar in which real collective work could take place, and he made a number of attempts to bring this about. In the final years he devoted a long period to answering his auditors’ questions at the end of each course.

This is how Gérard Petitjean, a journalist from Le Nouvel Observateur, described the atmosphere at Foucault’s lectures in 1975:


When Foucault enters the amphitheater, brisk and dynamic like someone who plunges into the water, he steps over bodies to reach his chair, pushes away the cassette recorders so he can put down his papers, removes his jacket, lights a lamp and sets off at full speed. His voice is strong and effective, amplified by loudspeakers that are the only concession to modernity in a hall that is barely lit by light spread from stucco bowls. The hall has three hundred places and there are five hundred people packed together, filling the smallest free space … There is no oratorical effect. It is clear and terribly effective. There is absolutely no concession to improvisation. Foucault has twelve hours each year to explain in a public course the direction taken by his research in the year just ended. So everything is concentrated and he fills the margins like correspondents who have too much to say for the space available to them. At 19.15 Foucault stops. The students rush toward his desk, not to speak to him but to stop their cassette recorders. There are no questions. In the pushing and shoving, Foucault is alone. Foucault remarks: “It should be possible to discuss what I have put forward. Sometimes, when it has not been a good lecture, it would need very little, just one question, to put everything straight. However, this question never comes. The group effect in France makes any genuine discussion impossible. And as there is no feedback, the course is theatricalized. My relationship with the people there is like that of an actor or an acrobat. And when I have finished speaking, a sensation of total solitude…”6



Foucault approached his teaching as a researcher: explorations for a future book as well as the opening up of fields of problematization were formulated as an invitation to possible future researchers. This is why the courses at the Collège de France do not duplicate the published books. They are not sketches for the books even though both books and courses share certain themes. They have their own status. They arise from a specific discursive regime within the set of Foucault’s “philosophical acts.” In particular they set out the program for a genealogy of knowledge/power relations, which are the terms in which he thinks of his work from the beginning of the 1970s, as opposed to the program of an archeology of discursive formations that previously framed his work.7

The courses also performed a role in contemporary reality. Those who followed his courses were not only held in thrall by the narrative that unfolded week by week and seduced by the rigorous exposition, they also found a perspective on contemporary reality. Michel Foucault’s art consisted in using history to cut diagonally through contemporary reality. He could speak of Nietzsche or Aristotle, of expert psychiatric opinion or the Christian pastoral, but those who attended his lectures always took from what he said a perspective on the present and contemporary events. Foucault’s specific strength in his courses was the subtle interplay between learned erudition, personal commitment, and work on the event. With their development and refinement in the 1970s, cassette recorders quickly found their way to Foucault’s desk. The courses—and some seminars—have thus been preserved.

This edition is based on the words delivered in public by Foucault. It gives a transcription of these words that is as literal as possible.8 We would have liked to present it as such. However, the transition from an oral to a written presentation calls for editorial intervention: at the very least it requires the introduction of punctuation and division into paragraphs. Our principle has been always to remain as close as possible to the course actually delivered.

Summaries and repetitions have been removed whenever it seemed to be absolutely necessary. Interrupted sentences have been restored and faulty constructions corrected. Ellipses indicate that the recording is inaudible. When a sentence is obscure, there is a conjectural integration or an addition between square brackets. An asterisk directing the reader to the bottom of the page indicates a significant divergence between the notes used by Foucault and the words actually uttered. Quotations have been checked and references to the texts used are indicated. The critical apparatus is limited to the elucidation of obscure points, the explanation of some allusions, and the clarification of critical points. To make the lectures easier to read, each lecture is preceded by a brief summary that indicates its principal articulations.9

The text of the course is followed by the summary published by the Annuaire du Collège de France. Foucault usually wrote these in June, some time after the end of the course. It was an opportunity for him to pick out retrospectively the intention and objectives of the course. It constitutes the best introduction to the course.

Each volume ends with a “context” for which the course editors are responsible. It seeks to provide the reader with elements of the biographical, ideological, and political context, situating the course within the published work and providing indications concerning its place within the corpus used in order to facilitate understanding and to avoid misinterpretations that might arise from a neglect of the circumstances in which each course was developed and delivered.

A new aspect of Michel Foucault’s “œuvre” is published with this edition of the Collège de France courses.

Strictly speaking it is not a matter of unpublished work, since this edition reproduces words uttered publicly by Foucault, excluding the often highly developed written material he used to support his lectures. Daniel Defert possesses Michel Foucault’s notes and he is to be warmly thanked for allowing the editors to consult them.

This edition of the Collège de France courses was authorized by Michel Foucault’s heirs who wanted to be able to satisfy the strong demand for their publication, in France as elsewhere, and to do this under indisputably responsible conditions. The editors have tried to be equal to the degree of confidence placed in them.

FRANÇOIS EWALD AND ALESSANDRO FONTANA

_______________

1Michel Foucault concluded a short document drawn up in support of his candidacy with these words: “We should undertake the history of systems of thought.” “Titres et travaux,” in Dits et écrits, ed. Daniel Defert and François Ewald (Paris: Gallimard), vol. 1, p. 846.

2It was published by Gallimard in May 1971 with the title L’Ordre du discours, Paris, 1971. English translation: “The Order of Discourse,” trans. Ruper Swyer, appendix to M. Foucault, The Archeology of Knowledge (New York: Pantheon, 1972).

3This was Foucault’s practice until the start of the 1980s.

4Within the framework of the Collège de France.

5In 1976, in the vain hope of reducing the size of the audience, Michel Foucault changed the time of his course from 17.45 to 9.00. Cf. the beginning of the first lecture (7 January 1976) of “Il faut défendre la société.” Cours au Collège de France, 1976, Paris, 1997. English translation: “Society Must Be Defended”: Lectures at the Collège de France, 1975-1976, trans. David Macey (New York: Picador, 2003).

6Gérard Petitjean, “Les Grands Prêtres de l’université française”, Le Nouvel Observateur, 7 April 1975.

7Cf. especially, “Nietzsche, Genealogy, History,” M. Foucault, The Essential Works of Foucault 1954-1984, vol. 2. Aesthetics, Method, and Epistemology, James D. Faubion, ed., translated by Robert Hurley et al., New York, 1998.

8We have made use of the recordings made by Gérard Burlet and Jacques Lagrange in particular. These are deposited in the Collège de France and the IMEC.

9At the end of the book, the criteria and solutions adopted by the editors of this year’s course are set out in the “Course context.”
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INTRODUCTION*

Arnold I. Davidson

READING MICHEL FOUCAULT’S LECTURES is such a singular experience that it takes effort to remember that they were part of a course, a public event of teaching. Abnormal, like Foucault’s other courses at the Collège de France, anticipates, intersects with, and develops themes and analyses found in his published books, especially Surveiller et punir and La Volonté de savoir. The announced topic of this course is the emergence of the abnormal individual in the nineteenth century. Foucault shows that the domain of the abnormal is constituted historically on the basis of three elements or figures: the human monster, the individual to be corrected, and the onanist. If these figures remained separate until the end of the eighteenth century or the beginning of the nineteenth, a technology of abnormal individuals was formed precisely when “a regular network of power and knowledge” had been established that brought together or took possession of these three figures according to “the same system of regularities.”1 As Foucault also shows, the historical trajectory of these three figures moves from the monster, the predominant figure during the course of the eighteenth century, to the more modest and discrete figure of the masturbator, “the universality of sexual deviance,” that becomes by the end of the nineteenth century the central figure around which the problems of abnormality turn.2 This is the historical basis for his wonderful comment in the Course Summary that “the Antiphysis, which terror of the monster once brought to the light of an exceptional day, is now slipped under small everyday abnormalities through the universal sexuality of children.”3 Given this trajectory, we should not be surprised to find that, as the course proceeds, Foucault develops in more detail some of the material that is only sketched in the first volume of The History of Sexuality. In addition to the extended discussion of masturbation (that no doubt would have been reworked for the announced but abandoned volume on onanism, La Croisade des enfants, that was part of the original project of The History of Sexuality), the course also contains, among other significant developments, a discussion of the discovery of the notion of the instinct in psychiatric and penal practice, an analysis of Heinrich Kaan’s crucial but rarely studied 1844 book, Psychopathia sexualis, and a detailed examination of practices of confession, practices that will come to be focused on what Foucault calls the “moral physiology of the flesh”—all of these discussions help us to fill in the contours of La Volonté de savoir and to appreciate the depth of analysis at which Foucault had already arrived before he put aside his initial project for the history of sexuality. Attention should also be drawn to the extraordinary lecture of 26 February 1975, where Foucault’s discussion of the differences between witchcraft and possession culminates in an analysis of the phenomenon of convulsion and leads to the claim that the convulsive flesh of the possessed will come to serve, in the history of psychiatry, as the “neurological model of mental illness.”4

Yet if the topic of abnormality inevitably brings to mind the history of sexuality, Abnormal has as its most proximate neighbor Discipline and Punish. Foucault finished Surveiller et punir: Naissance de la prison in August of 1974 and it was published in February of 1975.5 Thus this course overlaps with the publication of that book, and allows us to see dimensions of Foucault’s work whose full force might otherwise have escaped our notice. Consider, for example, Foucault’s unforgettable remark towards the end of Part I of Surveiller et punir: “The soul, effect and instrument of a political anatomy; the soul, prison of the body.”6 Foucault’s obvious allusion to the Platonic tradition, with its body as prison of the soul rather than the soul as prison of the body, should not be read simply as an inversion of Platonism. Nor should this remark be taken to imply that the soul is an illusion or a mere effect of ideology. Foucault’s “soul” is very real, yet endowed not with the metaphysical reality of the Platonic tradition but with a historical reality that is the correlative of “a certain technology of power on the body” (and of the procedures of knowledge that arise from and reinforce these relations of power).7 When Foucault claims that the soul is the prison of the body, he is, first of all, analyzing a problem “not in transcendental terms, but in terms of history,” and, second, conducting this historical analysis through a “political history of the body.”8 Further examples of this type of analysis can be found in the first lectures of Abnormal, where Foucault is concerned with the way in which medico-legal practice produced a psychologico-moral double of the legal offense, created the “dangerous individual,” and, eventually, through the functioning of power of normalization, came to constitute itself as the authority responsible for the control of “abnormal individuals.” The general aim of these analyses is to mark out the displacement of the legal subject by a set of “juridically indiscernible” personalities, such as the delinquent, the dangerous individual, the abnormal, all of whom are correlative to techniques of power and knowledge.9 Hence Foucault’s conclusion, at the end of his first lecture, that “along with other processes, expert psychiatric opinion brought about this transformation in which the legally responsible individual is replaced by an element that is the correlate of a technique of normalization.”10 And so the historical reality of the soul could come to take on the form of the psyche or personality, with its gradation from normal to abnormal, where everyone could become a dossier, a case, an object of “clinical” science, affixed to his or her own individuality.11 A lexical indication of Foucault’s increasingly more explicit conception of power as productive, one of the central achievements of this period of his work, is the constant recurrence of phrases such as “the correlative of,” “in correlation with,” phrases that indicate the type of reality possessed by the figures of nineteenth century legal psychiatry. These are figures whose reality is never denied by Foucault, but whose existence must be understood as produced by power, and thus reality and Foucault’s commitment to nominalism go hand in hand.

In his 1973-1974 course at the Collège de France, Le Pouvoir psychiatrique, Foucault had already criticized several notions found in Histoire de la folie, notions that he felt had to be put aside if one wanted to advance further in the analysis of psychiatric power. After making clear that rather than beginning from an analysis of representations, he now wants to start from apparatuses of power (les dispositifs du pouvoir), Foucault goes on to criticize his former use of the notion of violence. He insists that power need not be violent, in the sense of being unleashed, passionate, even though its point of application is the body, and he emphasizes that this exercise of power on the body remains rationally organized and calculated even while being the physical exercise of a force.12 Physical and calculated without having to be violent—such is the type of power that will now be the focus of Foucault’s analyses. As he puts it in Surveiller et punir, the subjection of the body “can very well be direct, physical, play force against force, bear on material elements, and yet not be violent; it can be calculated, organized, technically thought out, it can be subtle, make use neither of weapons nor of terror, and yet remain of a physical nature.”13 This description also fits perfectly the tactics and strategies of the power of normalization that are analyzed in Abnormal and still later in La Volonté de savoir.

This new positive conception of power is clearly linked to overcoming what Foucault calls “the model of exclusion” and its central notion of repression. In his lecture of 15 January, 1975, Foucault contrasts the exclusion of the leper with the inclusion of plague victims. The exclusion of the leper is a model based on rigorous division, rejection, disqualification—all negative notions and practices.


I think we still describe the way in which power is exercised over the mad, the ill, criminals, deviants, children, and the poor in these terms. Generally, we describe the effects and mechanisms of the power exercised over these categories as mechanisms and effects of exclusion, disqualification, exile, rejection, deprivation, refusal, and incomprehension; that is to say, an entire arsenal of negative concepts or mechanisms of exclusion.14



Although Foucault continues to believe that this model, based on the exclusion of the leper, was historically present in our society, even as late as the second half of the seventeenth century, he wants to shift his attention to another model, one which he claims to have enjoyed a much greater and longer success, namely the model of the inclusion of the plague victim. And Foucault remarks, “I think the replacement of the exclusion of lepers by the inclusion of plague victims as the model of control was a major phenomenon of the eighteenth century.”15 The exercise of continuous control over a plague infested town, with its requirement of a more and more constant and insistent observation, a perpetual examination and registration of a field of differences, its division and subdivision of power that reaches the fine grain of individuality, has as its primary effect not repression but “normalization.”16 The norm, a polemical or political concept, founds and legitimizes a certain exercise of power, and is “always linked to a positive technique of intervention and transformation.”17 As Foucault says, comparing the reaction to leprosy with the reaction to the plague: “We pass from a technology of power that drives out, excludes, banishes, marginalizes, and represses, to a fundamentally positive power that fashions, observes, knows, and multiplies itself on the basis of its own effects.”18 “Repression is only a lateral and secondary effect of this positive power, a power put into place, in its modern form, by apparatuses of “discipline-normalization.”19 Foucault argues that it is both a “methodological and a historical error” to consider power as essentially a negative mechanism of repression—a historical error because it takes as its reference a series of historically outdated models, and a methodological error because it conceives of power as negative, as basically conservative and reproductive, as superstructural, and as linked to effects that derive from a lack of knowledge, all characteristics that are anything but productive and inventive.20

A reader of Foucault who picks up Abnormal and reads these initial lectures may have a vague feeling of déjà lu, since, although it is very easy to overlook, the famous chapter on the panopticon in Surveiller et punir opens with a description of the measures that have to be taken when a town is stricken by the plague, mentions the differences between the rituals of exclusion that leprosy gave rise to and the disciplinary schemes provoked by the plague, and culminates with the claim that Bentham’s Panopticon is the architectural figure of this technology of power.21 Although Foucault goes on to emphasize that the plague-stricken town represented an exceptional situation, while the panoptical establishment must be understood as “a generalizable model of functioning,” a “figure of political technology that one can and should detach from any specific use,” there is no doubt that the targets of the disciplinary society, modeled on the techniques of the panopticon, find their historical counterparts in the mechanisms of normalization studied in Abnormal.22

These techniques of power are never dissociated from fields of knowledge. In Part III, Chapter II of Surveiller et punir Foucault shows how the examination (l’examen) embodied a “mechanism that links a certain type of formation of knowledge to a certain form of exercise of power.”23 And as early as 1973, in his remarkable series of lectures in Rio de Janeiro, “La Vérité et les formes juridiques,” Foucault already discusses how the form of power he calls “panopticism” “no longer rests on an inquiry (une enquête), but on something totally different that I would call the examination.”24 Whereas an inquiry was a procedure of judicial practice in which the mechanisms of knowledge were aimed at learning what had taken place, the examination no longer tried to reconstitute an event, but “something or rather someone that one has to watch over (surveiller) without interruption and completely:


This new knowledge is no longer organized around the questions: “Was this done? Who did it?”; it is no longer ordered in terms of presence or absence, of existence or nonexistence. It is ordered around the norm, in terms of what is normal or not, correct or not, of what one should or should not do.25



The examination is that form of knowledge and power that gives rise to the “human sciences,” and thus that contributes to the constitution of the domain of the abnormal. The examination of the “dangerous individual,” for example, implied a control not primarily of what individuals did, but of what they might do, what they are capable of doing. “Dangerousness” meant that the individual “must be considered by society at the level of his potentialities (ses virtualités) and not at the level of his acts,” not as someone who had actually violated a law, but as someone whose potential behavior had to be subject to control and correction.26 Similarly, the “delinquent” must be distinguished from the law-breaker, since what is relevant to his characterization is “less his act than his life … legal punishment bears on an act; punitive technique on a life.”27 Moreover, the delinquent is not only the legal author of his act, but is “linked to his offense by an entire bundle of complex threads (instincts, drives, tendencies, character).”28 So “the correlative of the penitentiary apparatus … is the delinquent, biographical unity, core of ‘dangerousness,’ representative of a type of abnormality.”29 It is in following this line of analysis that Foucault concludes, in Abnormal, that “expert psychiatric opinion makes it possible to transfer the point of application of punishment from the offense defined by the law to criminality evaluated from a psychologico-moral point of view.”30 And all of those categories mentioned at the beginning of Abnormal, from psychological immaturity and poorly structured personality to infantilism and profound affective disequilibrium, had their role in the historico-political development of the examination in which everyone reaches the threshold of description to become a “case,” a singularity, an identity, fabricated by these new techniques of individualization.31

Foucault’s work from the early 1970s, his courses, lectures, interviews, and books, provides a wealth of material from which one could begin to write a genealogy of the examination, a genealogy that would intersect with the history of confession sketched in the chapter “Scientia sexualis” of La Volonté de savoir. In that chapter Foucault had to show how the will to know made “the rituals of confession function within the schemes of scientific regularity.”32 The genealogy of the examination would have to follow a similar path, starting from the penitential examination of the flesh and culminating in the psychiatric examination of the entire realm of drives and desires. The continuities and discontinuities between these two types of procedure would be part of that complex history of the relation between religious and scientific technologies that was so central to large parts of Foucault’s work. As Foucault shows in Abnormal, before the Council of Trent, sins against the sixth commandment were understood in juridical terms, infractions of the relational rules between persons, of the juridical ties between persons. Hence the traditional list of fornication, adultery, sodomy, bestiality, etc.33 Then, beginning in the sixteenth century, there is a considerable modification of the focal point to which the examination is attached:


From the sixteenth century on, the fundamental change in the confession of the sin of lust is that the relational aspect of sexuality is no longer the important, primary, and fundamental element of penitential confession. It is no longer the relational aspect that is now at the very heart of questioning concerning the Sixth Commandment, but the movements, senses, pleasures, thoughts, and desires of the penitent’s body itself, whose intensity and nature is experienced by the penitent himself. The old examination was essentially the inventory of permitted and forbidden relationships. The new examination is a meticulous passage through the body, a sort of anatomy of the pleasures of the flesh (la volupté). The body with its different parts and different sensations, and no longer, or much less, the laws of legitimate union, constitutes the organizing principle of the sins of lust. The body and its pleasures, rather than the required form for legitimate union become, as it were, the code of the carnal.34



As Foucault puts it in a very different context, what is at stake here is not at all the “internalization of a catalogue of prohibitions,” substituting for the prohibition of the act the prohibition of the intention: it is a question of “the opening up of a domain … which is that of thought, with its irregular and spontaneous flow, with its images, its memories, its perceptions, with the movements and the impressions that are communicated from the body to the soul and the soul to the body.”35 How the concupiscence of the flesh became the psyche of the abnormal, how the libido of the theologians became that of the human sciences, is a process that passes through the displacements of the examination from, so to speak, the confessional to the couch, an examination that was always both a form of knowledge and a technique of power. Here too it is a matter of tracing “the interference between two modalities of production of the truth”: the penitential examination and the medico-psychological examination, the confession of the flesh and the clinico-therapeutic codification of the questionnaire.36 It is in the midst of this interference that the abnormal individual begins to come into existence.

Abnormal adds yet another layer to the virtually inexhaustible fields of study that Foucault’s work has bequeathed to us. “Abnormality” has entered our everyday discourse with a conceptual force that seems both natural and inevitable. One can only hope that the next time we are tempted to invoke the label “abnormal,” rather than appearing familiar, this gesture will become problematic, even difficult. This kind of difficulty is one of the most powerful effects of what one might call the Foucault-experience: the experience of the critical work of thought on itself.
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Expert psychiatric opinion in penal cases. ~ What kind of discourse is the discourse of expert psychiatric opinion? ~ Discourses of truth and discourses that make one laugh. ~ Legal proof in eighteenth-century criminal law. ~ The reformers. ~ The principle of profound conviction. ~ Extenuating circumstances. ~ The relationship between truth and justice. ~ The grotesque in the mechanism of power. ~ The psychological-moral double of the offense. ~ Expert opinion shows how the individual already resembles his crime before he has committed it. ~ The emergence of the power of normalization.



I WOULD LIKE TO begin this year’s course by reading to you two expert psychiatric opinions in penal cases. The first is from 1955, exactly twenty years ago. It is signed by at least one of the prominent figures in penal psychiatry of that time and it concerns a case that some of you may still recall. It is the case of a woman and her lover who killed the woman’s young daughter. The man, the woman’s lover, was accused of complicity in the murder, or, at least, of incitement to murder the child, since it was established that the woman killed her child with her own hands. Here, then, is what the expert psychiatric opinion had to say about the man whom, if you don’t mind, I will call A, because I have not yet been able to determine whether it is legally permissible to publish the testimony of a medico-legal expert that includes the names of those involved.1


The experts are obviously uncomfortable with giving their psychological judgment on A in view of the fact that they cannot take a position on his moral culpability. Nevertheless, we will start from the hypothesis that, in some way or another, A exercised an influence over the mind of the girl, L, that led her to murder her child. Based on this hypothesis, then, this is how we picture the events and people involved. A is from an irregular and socially unstable background. He was an illegitimate child who was raised by his mother. His father acknowledged him only much later, and he lived with his half-brothers without there ever being any real family cohesion. This was even more the case when, after his father died, he found himself alone again with his mother, a rather disturbed woman. In spite of everything, he started secondary school. His origins must have had an effect on his natural pride: In short, individuals of this kind never feel well integrated into the world in which they find themselves; hence their love of paradox and of everything that creates disorder. They feel less out of place in a somewhat revolutionary climate of ideas [I remind you that this is 1955; M.F.] than in a more settled environment and philosophy. This is what happens with all intellectual reforms, with all coteries; it is the story of Saint-Germain-des-Prés, of existentialism,2 and so forth. Genuinely strong personalities may emerge in any movement, especially if they maintain a certain ability to adapt. They may thus achieve celebrity and found a stable school. But most cannot rise above mediocrity and seek to attract attention to themselves by wearing outlandish clothes or by performing extraordinary actions. In these people we find Alcibiadism3 and Herostratism.4 Obviously, they no longer cut off the tail of their dog or burn the temple of Ephesus, but they sometimes allow themselves to be corrupted by hatred of bourgeois morality to the point of denying its laws and resorting to crime in order to inflate their personality, especially when this personality is naturally insipid. Naturally, in all of this there is an element of romantic daydreaming (bovarysme),5 of man’s ability to imagine himself other than he is, and especially as more beautiful and great than he is by nature. This is why A could think himself a superman. However, it is odd that he was not influenced by his military experience, although he himself maintains that going to Saint-Cyr was character-forming. Nonetheless, military uniform did not seem to normalize Algarron’s attitude to any great extent.6 Besides, he was always in a hurry to leave the army to go on his escapades. Another of A’s psychological traits [that is, after bovarysme, Herostratism, and Alcibiadism; M.F.] is Don Juanism.7 He spent literally all of his free time collecting mistresses who were generally easy women like the young L. Then, showing a real lack of judgment, he held forth to them on topics they were hardly able to understand due to the low level of their education. He enjoyed presenting them with enormous—hénaurmes in Flaubert’s spelling system—paradoxes, to which some listened openmouthed and to which others lent only half an ear. Just as a culture that was too advanced for his worldly and intellectual condition had not been very good for A, so the young L followed his lead in a distorted and tragic fashion. Here we are dealing with bovarysme at a new, lower level. She swallowed A’s paradoxes, which had somehow intoxicated her. He seemed to her to have reached a higher intellectual plane. A talked about the need for a couple to do something extraordinary together in order to create an indissoluble bond: to kill a taxi driver, for example, or to kill a child for no reason, or merely to demonstrate their resolution. So the young L decided to kill Catherine. At least, this is what she claims. While A does not entirely accept this, he does not completely reject it since he admits to having expounded paradoxes to her, perhaps imprudently, that she, lacking a critical mind, may well have turned into a rule of action. Thus, without taking a position on the reality and degree of A’s culpability, we can see how his influence on the young L could have been pernicious. However, our particular question is one of determining and presenting A’s responsibility from a penal point of view. We again insist that there should be no misunderstanding of terms. We are not seeking to determine the extent of A’s moral responsibility for the crimes committed by the young L: That is a matter for the magistrates and jurors. From a medico-legal point of view, we merely seek to determine whether the abnormalities of A’s character have a pathological origin and whether they create a mental disorder that is enough to affect his penal responsibility. The answer will, of course, be negative. Clearly A was wrong not to confine himself to his courses at military school and, in love, to his weekend adventures, but nevertheless his paradoxes do not amount to delirious ideas. Of course, if A had not just imprudently propounded to the young L theories that were too complex for her to understand, if he intentionally pushed her to murder the child, whether in order perhaps to get rid of her, or to prove to himself his power of persuasion, or out of a pure perverse game, like Don Juan’s in the scene of the poor man,8 then he is fully responsible. Our conclusions, which may be attacked from every side, can only be put forward in this conditional form. We run the risk in this case of being accused of exceeding our task and usurping the role of the jury by taking a position for or against the actual culpability of the accused, or again, of being reproached for being excessively laconic if we had said bluntly what, when it comes to it, should have sufficed: namely, that A presents no symptoms of mental illness and, generally speaking, is fully responsible.



This is a text from 1955. Forgive me for the length of these documents (although you can see at once why they raise questions). I would like now to quote from some much shorter documents, or rather, from an assessment of three men accused of blackmail in a sexual case. I will read the reports on at least two of the men.9

One of the men, let us call him X,


although not outstanding intellectually, is not stupid; he links his ideas together well and has a good memory. Morally, he has been homosexual since he was twelve or thirteen years old, and to begin with this vice could only have been a compensation for the teasing he suffered when, as a child raised by the social services, he lived in the Manche [the department; M.F.]. Perhaps his effeminate appearance aggravated this tendency toward homosexuality, but it was the lure of money that led him to blackmail. X is completely immoral, cynical, and even a chatterbox. Three thousand years ago he would certainly have been an inhabitant of Sodom, and the heavenly flames would have justly punished him for his vice. We should recognize, however, that Y [the object of the blackmail; M.F.] would have deserved the same punishment. Because he is, after all, elderly, relatively rich, and had nothing to offer X other than a place in a club for inverts for which he was the cashier, gradually getting back the money invested in this purchase. This Y, successively or simultaneously the active or passive lover of X, we do not know, arouses X’s contempt and nausea. X loves Z. One has to have seen the effeminate appearance of both of them to understand how such a word can be used. It is a case of two men so effeminate that they would have had to live in Gomorrah rather than Sodom.



And so I could go on. As for Z:


He is a quite mediocre individual with a good memory and linking his ideas together well. Morally, he is a cynical and immoral individual. He wallows in depravity and is manifestly deceitful and reticent. One must literally practice a meiotic with regard to him [meiotic is written maïotique, doubtless something to do with a jersey (maillot)! M.F.].10 But the most typical feature of his character seems to be an idleness whose importance can hardly be described. It is evidently less tiring to change records and find clients in a nightclub than it is to really work. Furthermore, he himself recognizes that he became homosexual from material necessity, from the attraction of money, and that having acquired a taste for money he persists in it.



Conclusion: “He is particularly repugnant.”

You can see that there is both very little and a great deal that could be said about this kind of discourse. For, after all, in a society like ours, discourses that possess all three of the following properties are rare: The first property is the power to determine, directly or indirectly, a decision of justice that ultimately concerns a person’s freedom or detention, or, if it comes to it (and we will see cases of this), life and death. So, these are discourses that ultimately have the power of life and death. Second property: From what does this power of life and death derive? From the judicial system perhaps, but these discourses also have this power by virtue of the fact that they function as discourses of truth within the judicial system. They function as discourses of truth because they are discourses with a scientific status, or discourses expressed exclusively by qualified people within a scientific institution. Discourses that can kill, discourses of truth, and, the third property, discourses—you yourselves are the proof and witnesses of this11—that make one laugh. And discourses of truth that provoke laughter and have the institutional power to kill are, after all, in a society like ours, discourses that deserve some attention. They especially deserve our attention since, while the first of these expert opinions in particular concerned, as you have seen, a relatively serious, and so relatively rare case, what is at issue in the second case, which is from 1974 (it took place last year), is clearly the daily fare of penal justice and, I would say, of everyone subject to trial. These everyday discourses of truth that kill and provoke laughter are at the very heart of our judicial system.

This is not the first time that the functioning of judicial truth has not only raised questions but also caused laughter. You know that at the end of the eighteenth century—I spoke about it two years ago, I think12—the way in which the proof of truth was administered in penal justice gave rise to both irony and criticism. You recall that in the both scholastic and arithmetical kind of judicial proof, which in the penal law of the eighteenth century was called legal proof, an entire hierarchy of quantitatively and qualitatively weighted proofs was distinguished.13 There were complete proofs and incomplete proofs, full proofs and semifull proofs, whole proofs and half proofs, indications and cavils. And then all these elements of proof were combined and added up to arrive at a certain quantity of proofs that the law, or rather custom, defined as the minimum necessary to get a conviction. At that point, on the basis of this arithmetic, of this calculus of proof, the court had to make its decision. And, to a certain extent at least, the court was bound in its decision by this arithmetic of proof. In addition to this legalization, this legal definition of the nature and quantity of the proof, apart from this legal formalization of the proof, there was the principle that punishment had to be proportional to the quantity of proofs assembled. That is, it was not enough to say that a full, whole, and complete proof must be reached in order to fix a punishment. Rather, classical law said: If the sum does not add up to that minimum degree of proof on the basis of which the full and entire penalty can be applied, if the addition remains in some way uncertain, if there is simply three-quarters proof and not a full proof in the total sum, nevertheless this does not mean that one should not punish. To a three-quarters proof corresponds a three-quarters penalty, to a semi proof, a semi penalty.14 In other words, one is not suspected with impunity. The least element of proof, or, in any case, a certain element of proof, will be enough to entail a certain element of penalty. At the end of the eighteenth century this practice of truth provoked the criticism and irony of reformers like Voltaire, Beccaria, Servan, and Dupaty.15

It was to this system of legal proof, of the arithmetic of proof, that the principle called profound conviction (intime conviction)16 was opposed. When we see this principle at work today, and when we see the reaction of people to its effects, we have the impression that it authorizes conviction without proof. But, in fact, the principle of profound conviction had a perfectly precise historical meaning in the way it was formulated and institutionalized at the end of the eighteenth century.17

First of all, it meant that one must no longer convict before reaching total certainty. That is to say, there must no longer be proportionality between the proof (démonstration) and the penalty. The penalty must conform to the law of all or nothing; a proof (preuve) that is not complete cannot entail a partial penalty. However light a penalty may be, it must be fixed only when the total, complete, exhaustive, and entire proof of the guilt of the accused has been established. This is the first meaning of the principle of profound conviction: the judge must convict only if he is profoundly convinced of guilt, and not merely if he has suspicions.

Second, the meaning of this principle is that not only proofs defined and qualified by the law can be accepted as valid. Rather, provided that it is probative—that is to say, provided it is by nature able to secure the support of any mind whatsoever open to truth, of any mind capable of judgment and therefore open to truth—any evidence must be admitted. It is not the legality of the proof, its conformity to the law, that makes it a proof: it is its demonstrability. The demonstrability of evidence makes it admissible.

Finally, and this is the third meaning of the principle of profound conviction, the criterion for recognizing that proof has been established is not the canonical table of good proofs, it is conviction: the conviction of any subject whosoever, of an indifferent subject. As a thinking subject, the subject is open to knowledge and truth. That is to say, with the principle of profound conviction we pass from the arithmetico-scholastic and ridiculous regime of classical proof to the common, honorable, and anonymous regime of truth for a supposedly universal subject.

Now this regime of universal truth, which penal justice has seemed to accept since the eighteenth century, in the way it is actually brought into play, in fact accommodates two phenomena, two facts, or two important practices that constitute, I think, the real practice of judicial truth and, at the same time, destabilize it with regard to the strict and general formulation of the principle of profound conviction.

First, you know that despite the principle that one must never punish before having arrived at proof, at the judge’s profound conviction, in fact in practice a certain proportionality is always retained between the degree of certainty and the severity of the penalty imposed. You know perfectly well that when there is not complete certainty about an offense or crime, the judge—whether magistrate or jury—tends to translate this uncertainty into a mitigation of the penalty. A penalty that is mitigated to a greater or lesser extent, but a penalty nonetheless, corresponds to a certainty that has not been completely established. That is to say, even now in our system, and despite the principle of profound conviction, strong presumptions never go wholly unpunished. This is how extenuating circumstances operate.

For what, in principle, was the intention behind the notion of extenuating circumstances? In general, they were intended to modulate the rigor of the law as formulated in 1810 in the penal code. When the legislature defined extenuating circumstances in 1832, its real objective was not to allow a softening of the penalty; rather, it was to prevent the juries from acquitting when they did not want to apply the full rigor of the law. In the case of infanticide, in particular, provincial juries were in the habit of not convicting at all, because if they had convicted they would have been obliged to apply the law, which was the death penalty. They acquitted in order to avoid applying the death penalty. It was in order to provide juries and penal justice with the right degree of severity that, in 1832, juries were given the possibility of modulating the application of the law by appealing to extenuating circumstances.

However, despite the legislature’s explicit objective, what actually took place? Juries became more severe. But equally it turned out that the new basis made it possible to overturn the principle of profound conviction. When juries found themselves having to decide on someone’s guilt for which there was considerable evidence but still not certainty, they applied the principle of extenuating circumstances and handed out a penalty that was slightly or considerably less than the penalty provided for by the law. Presumption, the degree of presumption, was thus registered in the severity of the penalty.

In the Goldman case,18 which took place some weeks ago, if the scandal exploded at the very heart of the judicial institution, if the public prosecutor was astonished by the jury’s verdict, which carried the penalty he had himself demanded, at bottom it was because the jury did not adopt the practice, which is absolutely against the law, of resorting to extenuating circumstances when one is not quite sure of guilt. What happened in the Goldman case? Essentially, the jury applied the principle of profound conviction, or rather, if you like, it applied the law itself. That is to say, it thought that it had a profound conviction and applied the penalty demanded by the prosecution. The prosecutor was so accustomed to seeing the jury fix a lesser penalty than that demanded by the prosecution, in cases where there is doubt, that he was astonished by the severity of the penalty. In his astonishment he revealed this absolutely illegal custom, or at least a custom that is contrary to the principle of profound conviction and that ensures that extenuating circumstances are intended to indicate the uncertainty of the jury. In principle, extenuating circumstances should never be used to register the uncertainty of the jury; if there is any uncertainty, the jury must purely and simply acquit. In fact, behind the principle of profound conviction you have, therefore, a practice that continues to modulate the penalty according to the uncertainty of proof, exactly as in the old system of legal proofs.

Another practice also leads to distortion of the principle of profound conviction and to the reconstitution of something like legal proof, or at least that in some respects resembles the way in which justice functioned in the eighteenth century. Of course, we do not see this quasi reconstitution, this pseudo reconstitution, in the reconstitution of an arithmetic of proofs, but rather in the fact that—contrary to the principle of profound conviction, which means that any evidence can be admitted and collated and must be weighed only by the conscience of the judge, jury, or magistrate—some evidence has in itself an effect of power, a demonstrative value, greater than other evidence and independently of its own rational structure. To what is this effect due if it is not the rational structure of the evidence? Well, it is due to the status of the subject who presents the evidence. In the present system of French justice, police reports or the testimony of police officers, for example, have a kind of privilege vis-à-vis any other report or testimony because they are statements made by a sworn-in functionary of the police. On the other hand, experts’ reports—inasmuch as their expert status confers a scientific value or rather a scientific status on those who pronounce them—have a certain privilege vis-à-vis any other element of judicial proof. These are not legal proofs as understood in classical law at the end of the eighteenth century, but they are nevertheless privileged judicial statements that include statutory presumptions of truth, presumptions that are inherent in them according to who it is that states them. In short, they are statements with specific effects of truth and power: a sort of supralegality of certain statements in the production of judicial truth.

I would like to dwell for a moment on this truth-justice relationship because it is, of course, one of the fundamental themes of Western philosophy.19 It is, after all, one of the most immediate and fundamental presuppositions of all judicial, political, and critical discourse that there is an essential affiliation between stating the truth and the practice of justice. Where the institution appointed to govern justice and the institutions qualified to express the truth encounter each other, or more concisely, where the court and the expert encounter each other, where judicial institutions and medical knowledge, or scientific knowledge in general, intersect, statements are formulated having the status of true discourses with considerable judicial effects. However, these statements also have the curious property of being foreign to all, even the most elementary, rules for the formation of scientific discourse, as well as being foreign to the rules of law and of being, in the strict sense, grotesque, like the texts I have just read.

When I say these are grotesque texts I use the word grotesque, if not in an absolutely strict sense, at least in a somewhat restricted and serious sense. I am calling “grotesque” the fact that, by virtue of their status, a discourse or an individual can have effects of power that their intrinsic qualities should disqualify them from having. The grotesque, or, if you prefer, the “Ubu-esque,”20 is not just a term of abuse or an insulting epithet, and I would not like to use it in that sense. I think that there is a precise category, or, in any case, that we should define a precise category of historico-political analysis, that would be the category of the grotesque or Ubu-esque. Ubu-esque terror, grotesque sovereignty, or, in starker terms, the maximization of effects of power on the basis of the disqualification of the one who produces them. I do not think this is an accident or mechanical failure in the history of power. It seems to me that it is one of the cogs that are an inherent part of the mechanisms of power. Political power, at least in some societies, and anyway in our society, can give itself, and has actually given itself, the possibility of conveying its effects and, even more, of finding their source, in a place that is manifestly, explicitly, and readily discredited as odious, despicable, or ridiculous. This grotesque mechanism of power, or this grotesque cog in the mechanism of power, has a long history in the structures and political functioning of our societies. There are striking examples of it in Roman history, especially in the history of the Roman Empire, where the almost theatrical disqualification of the origin of power in, and the coupling of every effect of power with, the person of the emperor was precisely a mode, if not of governing exactly, at least of domination: a disqualification that ensured that the person who possessed maiestas, that is to say, more power than any other power was, at the same time, in his person, his character, and his physical reality, in his costume, his gestures, his body, his sexuality and his way of life, a despicable, grotesque, and ridiculous individual. From Nero to Elagabalus, the mechanism of grotesque power, of vile sovereignty, was perennially brought into play in the functioning of the Roman Empire.21

The grotesque is one of the essential processes of arbitrary sovereignty. But you know also that the grotesque is a process inherent to assiduous bureaucracy. Since the nineteenth century, an essential feature of big Western bureaucracies has been that the administrative machine, with its unavoidable effects of power, works by using the mediocre, useless, imbecilic, superficial, ridiculous, worn-out, poor, and powerless functionary. The administrative grotesque has not been merely that kind of visionary perception of administration that we find in Balzac, Dostoyevsky, Courteline, or Kafka. The administrative grotesque is a real possibility for the bureaucracy. Ubu the “pen pusher” is a functional component of modern administration, just as being in the hands of a mad charlatan was a functional feature of Roman imperial power. And what I say about the Roman Empire, what I say about modern bureaucracy, could also be said about many other mechanical forms of power, such as Nazism or Fascism. The grotesque character of someone like Mussolini was absolutely inherent to the mechanism of power. Power provided itself with an image in which power derived from someone who was theatrically got up and depicted as a clown or a buffoon.

It seems to me that there is in this every degree of what could be called the unworthiness of power, from despicable sovereignty to ridiculous authority. We know that ethnologists—I am thinking in particular of Clastres’s very fine analyses22—have clearly identified the phenomenon in which the person to whom power is given is at the same time ridiculed or made abject or shown in an unfavorable light, through a number of rites and ceremonies. Is this a case of a ritual for limiting the effects of power in archaic or primitive societies? Perhaps. However, I would say that if these rituals still exist in our societies, their function is completely different. I do not think that explicitly showing power to be abject, despicable, Ubu-esque or simply ridiculous is a way of limiting its effects and of magically dethroning the person to whom one gives the crown. Rather, it seems to me to be a way of giving a striking form of expression to the unavoidability, the inevitability of power, which can function in its full rigor and at the extreme point of its rationality even when in the hands of someone who is effectively discredited. This problem of the infamy of sovereignty, of the discredited sovereign, is, after all, Shakespeare’s problem: It is precisely the problem posed by the royal tragedies, without, it seems to me, the sovereign’s infamy ever having been theorized.23 But, once again, in our society, from Nero, perhaps the founding figure of the despicable sovereign, down to the little man with trembling hands crowned with forty million deaths who, from deep in his bunker, asks only for two things, that everything else above him be destroyed and that he be given chocolate cakes until he bursts, you have the whole outrageous functioning of the despicable sovereign.24

I have neither the strength, nor the courage, nor the time to devote this year’s course to such a theme. But I would like at least to take up again this problem of the grotesque with regard to the texts I have just read. I do not think it should be considered a pure and simple insult to recognize the grotesque and to pose the problem of the existence and function of the grotesque in these texts. At its extreme point, where it accords itself the right to kill, justice has installed a discourse that is Ubu’s discourse; it gives voice to Ubu science. To express things more solemnly, let us say that the West, which, no doubt since Greek society, since the Greek city-state, has not ceased to dream of giving power to the discourse of truth in a just city, has ended up in its system of justice conferring unrestrained power on the parody, on the parody that is recognized as such, of scientific discourse. We leave it to others, then, to pose the question of the effects of truth that may be produced in discourse by the subject who is supposed to know.25 As for myself, I would rather study the effects of power produced in reality by a discourse that is at the same time both statutory and discredited. Clearly, we could pursue this analysis in different directions. We could try to identify the ideology behind the discourse I have illustrated with examples. We could also start from their institutional support, from judicial and medical institutions, in order to see how they arose. Those of you who were here in previous years will know the direction I will take. Rather than attempt an ideological or “institutional” analysis, I will try to identify and analyze the technology of power that utilizes these discourses and tries to put them to work.

To this end, as an initial approach, I will pose the following question: What takes place in that discourse of Ubu at the heart of our judicial practice, of our penal practice? The theory, therefore, of the psychiatric-penal Ubu. Essentially, I think we can say that what takes place through these discourses (of which I have given some examples) is a series of, I was going to say substitutions, but I do not think the word is right and it would be better to say doublings, because what is involved is not really a game of replacements but the introduction of successive doubles. In other words, for these psychiatric discourses on penal questions it is not a question of installing, as people say, another scene, but, on the contrary, of splitting the elements on the same scene. It is not a question, then, of the caesura that indicates access to the symbolic, but of the coercive synthesis that ensures the transmission of power and the indefinite displacement of its effects.26

First, expert psychiatric opinion allows the offense, as defined by the law, to be doubled with a whole series of other things that are not the offense itself but a series of forms of conduct, of ways of being that are, of course, presented in the discourse of the psychiatric expert as the cause, origin, motivation, and starting point of the offense. In fact, in the reality of judicial practice they constitute the substance, the very material to be punished. We know that on the basis of the penal law, that of the Napoleonic Code of 1810—and the principle was already recognized in what are called the intermediate codes of the Revolution27—in short, since the end of the eighteenth century, one can be sentenced only for breaches of law that have been defined as such by a law that was in force prior to the action in question. The penal law can be applied retrospectively only in certain exceptional cases. Now how does expert psychiatric opinion proceed with respect to the letter of the law that says: “Only breaches of the law defined as such by the law can be punished”? What type of objects does it bring to light? What type of objects does it present to the judge for his judicial intervention and as the target of punishment? If we go back to the words, what objects does expert psychiatric opinion reveal and attach to the offense as its double? I have taken a short series of expert opinions that all date from the years 1955-1974, but I could cite other texts. The notions found again and again throughout this set of texts are: “psychological immaturity,” “a poorly structured personality,” “a poor grasp of reality.” These are all expressions I have found in the reports of psychiatric experts: “a profound affective imbalance,” “serious emotional disturbance.” Or again: “compensation,” “imaginary production,” “display of perverted pride,” “perverse game,” “Herostratism,” “Alcibiadism,” “Don Juanism,” “bovarysme,” et cetera. What, then, is the function of this set of notions, or this double series of notions? First of all, its function is to repeat the offense tautologically in order to register it and constitute it as an individual trait. Expert psychiatric opinion allows one to pass from action to conduct, from an offense to a way of being, and to make this way of being appear as nothing other than the offense itself, but in general form, as it were, in the individual’s conduct. Second, the function of this series of notions is to shift the level of reality of the offense, since these forms of conduct do not break the law. There is no law against being affectively unbalanced or having emotional disturbances. There is no law against having perverted pride, and there are no legal measures against Herostratism. However, what is it that these forms of conduct infringe on if they do not break the law? These objects emerge against a background in which they are measured against an optimum level of development (“psychological immaturity,” “poorly structured personality,” “profound imbalance”), a criterion of reality (“poor grasp of reality”), moral qualities (modesty, fidelity), and ethical rules.

In short, expert psychiatric opinion makes it possible to constitute a psychologico-ethical double of the offense. That is to say, it makes it possible to delegalize the offense as formulated by the code, in order to reveal behind it its double, which resembles it like a brother or a sister, I don’t know, and which makes it not exactly an offense in the legal sense of the term, but an irregularity in relation to certain rules, which may be physiological, psychological, or moral, et cetera. You will tell me that this is not so serious, and if, when they are asked to assess a delinquent, psychiatrists say, “After all, if he has stolen, it is basically because he is a thief,” or, “If he has committed murder, in the end it is because he has a drive to kill.” This is no more than the Molière-esque analysis of the daughter’s mutism.28 Except, in fact, it is more serious, and it is serious not just because, as I said a short while ago, it may entail a man’s death. What is more serious is that in fact psychiatry does not really set out an explanation of the crime but rather the thing itself to be punished that the judicial system must bite on and get hold of.

You recall what happened in the psychiatric assessment of Algarron. The experts said: As experts we do not have to say whether he committed the crime he is accused of. However, (and this is how the final paragraph I read to you begins) let us assume he did commit it. I, as a psychiatric expert, will explain to you how he would have committed it, if he had done so. The whole analysis of this case (I have now given the name of the accused several times, but it doesn’t matter) is really the explanation of how the crime could in fact have been committed. Moreover, the experts bluntly say: “We will start from the hypothesis that, in one way or another, A exerted an influence over the mind of the girl L that led her to murder her child.” And at the end they say: “Without taking a position on the reality and degree of A’s culpability, we can understand how his influence on the young L could have been pernicious.” And you remember the final conclusion: “He must be regarded as responsible.” Meanwhile, what has emerged between the hypothesis that he could have had some kind of responsibility and the final conclusion? A certain character has appeared who has been offered up, so to speak, to the judicial system: a man who is incapable of integrating himself in the world, who loves disorder, commits extravagant or extraordinary acts, hates morality, who denies its laws and is capable of resorting to crime. So that, when all is said and done, the person who will be convicted is not the actual accomplice in the murder in question, but this character who cannot integrate himself, loves disorder, and commits acts that go as far as crime. And when I say that it is this character who has actually been convicted, I do not mean that, thanks to the expert, a suspect has been sentenced instead of the guilty person (which is true, of course); I mean something more. What, in a sense, is more serious is that, in the end, even if the subject in question is guilty, what the judge is able to condemn in him on the basis of expert psychiatric opinion is no longer the crime or offense exactly. What the judge will judge and punish, the point on which he will bring to bear the punishment, is precisely these irregular forms of conduct that were put forward as the crime’s cause and point of origin and the site at which it took shape, and which were only its psychological and moral double.

Expert psychiatric opinion makes it possible to transfer the point of application of punishment from the offense defined by the law to criminality evaluated from a psychologico-moral point of view. Through this attribution of a causal relationship, whose tautological character is at the same time both obvious and of little importance (unless one attempts to analyze the rational structures of such a text, which would be interesting), we have gone from what could be called the target of punishment, the point of application of a mechanism of power, that is to say, of legal punishment, to a realm of objects of a knowledge, a technique of transformation, a whole set of rational and concerted coercions.* It is true that expert psychiatric opinion contributes nothing to knowledge, but this is not what matters. Its essential role is to legitimize, in the form of scientific knowledge, the extension of punitive power to something that is not a breach of the law. What is essential is that it makes it possible to resituate the punitive action of judicial power within a general corpus of reflected techniques for the transformation of individuals.

The second function of psychiatric expertise—the first being that of twinning the offense with criminality—is to double the author of the offense with this new character of the delinquent, previously unknown to the eighteenth century. In “classical” expert opinion defined in terms of the law of 1810, ultimately the issue was simply this: We will call upon the expert only in order to know whether or not the individual accused was in a state of dementia when he committed the act. If he was in a state of dementia, then he can no longer be regarded as responsible for his actions. This is the meaning of the famous Article 63 [rectius: 64], which states that there is neither crime nor offense if the individual is in a state of dementia at the time of the action.29 What happens in expert opinion as we see it at work today and in the example I have given? Do we really seek to determine whether a state of dementia allows us to consider the author of the action as someone who is no longer a juridical subject responsible for his actions? Not at all. Expert psychiatric opinion does something quite different. First of all, it tries to establish the antecedents below the threshold, as it were, of the crime.*

I quote you the example of an expert opinion that was given by three major figures of criminal psychiatry around the 1960s and which resulted, moreover, in a man’s death, since the object of the expert opinion was sentenced to death and guillotined. This is what we read about this individual:


Besides the desire to surprise, when R was very young he exhibited a taste for domination, commanding and exercising his power (which is another manifestation of pride). From childhood, he bullied his parents by making scenes at the least opposition and at school he tried to get his friends to play truant. A taste for firearms and cars and a passion for gambling were also evident at a young age. He was already showing off revolvers at school. He was found at Gibert’s playing with a gun. Later he collected weapons, loaned them out, dealt in them, and enjoyed that reassuring sensation of power and superiority that carrying firearms gives to the weak. Similarly, motorcycles, then fast cars, of which he seemed to get through a great deal and always drove as fast as possible, helped to satisfy his appetite for domination, albeit imperfectly.”30



Expert opinion like this recounts a series of what could be called misdeeds that do not break the law, or faults that are not illegal. In other words, the aim is to show how the individual already resembles his crime before he has committed it. The simple repetitive use of the adverb already in these analyses is in itself a way of linking together, simply through analogy, a whole series of illegalities below the threshold, of improper acts that are not illegal, and of piling them up in order to make them resemble the crime itself. Recounting the series of misdeeds is a way of showing how the individual resembles his crime and at the same time revealing what could be called a para-pathological series that is close to being an illness, but an illness that is not an illness since it is a moral fault. Because in the end this series is proof of a form of conduct, a character, and an attitude that are moral defects while being neither, pathologically, illnesses nor, legally, offenses. The experts have always sought to reconstitute the dynasty of the extended series of ambiguities that lie just below the surface.

Those of you who are familiar with the Rivière dossier31 know already how, in 1836, the practice of psychiatrists and, at the same time, of depositions called for by the court, was precisely to reconstitute this absolutely ambiguous series of the infrapathological and the paralegal, or of the parapathological and the infralegal, which is a kind of reconstruction of the crime itself, in a scaled-down version, before it has been committed. This is what expert psychiatric opinion is used for. In this parapathological, sublegal series below the threshold, the subject is present in the form of desire. Expert psychiatric opinion shows how the subject is present in the form of criminal desire in all these details and minutiae, in all these vile deeds and things that are not quite regular. In the expert opinion I have just read concerning someone who was ultimately sentenced to death, the expert thus says:


He wanted to know every pleasure, to enjoy everything in a hurry, to experience strong emotions. This was the aim that he set himself. He says that he refrained from drugs only because he feared addiction, and from homosexuality, not on principle, but due to the absence of desire. R could not tolerate any obstacle to his goals and whims. He could not bear opposition to his will. He employed emotional blackmail with his parents, and with strangers and those around him he used threats and violence.



In other words, this analysis of the constant criminal desire makes it possible to fix what could be called the fundamental position of illegality in the logic or movement of desire. The subject’s desire is closely connected with transgression of the law:* His desire is fundamentally bad. But this criminal desire—and this is still regularly found in these experiences [rectius: expert opinions]—is always the correlate of a flaw, a breakdown, a weakness or incapacity of the subject. This accounts for the regular appearance of notions such as “lack of intelligence,” “failure,” “inferiority,” “poverty,” “ugliness,” “immaturity,” “defective development,” “infantilism,” “behavioral archaism,” and “instability.” In fact, this infracriminal, parapathological series, in which both the illegality of desire and the deficiency of the subject are set out, is in no way intended to answer the question of responsibility; rather, it is designed not to answer it, to avoid psychiatric discourse having to pose the question that is nevertheless implicitly defined by Article 64. That is to say, by situating the crime in this infracriminal and parapathological series, by means of this correlation, a kind of region of juridical indiscernibility is established around the author of the offense. With his irregularities, his lack of intelligence, his failures, and his unflagging and infinite desires, a series of elements are constituted concerning which the question of responsibility can no longer be posed, or simply cannot arise, since ultimately, according to these descriptions, the subject is responsible for everything and nothing. He is a juridically indiscernible personality over whom, in the terms of its own laws and texts, justice has no jurisdiction. Magistrates and jurors no longer face a legal subject, but an object: the object of a technology and knowledge of rectification, readaptation, reinsertion, and correction. In short, the function of expert opinion is to double the author of the crime, whether responsible or not, with a delinquent who is the object of a specific technology.

Finally, expert psychiatric opinion has, I think, a third role, in addition to that of doubling the offense with criminality after having doubled the author of the offense with the delinquent subject. Its function is to constitute, to call up, another doubling, or rather, a group of further doublings. There is the constitution of a doctor who is at the same time a doctor-judge. That is to say—when the function of the doctor or psychiatrist becomes that of saying whether the subject analyzed has traits or forms of conduct that, in terms of criminality, make it probable that there will be a breach of the law in the strict sense—the value of psychiatric expertise is often, if not always, that of demonstrating potential criminality, or rather, the potential for the offense the individual is accused of. The purpose of describing his delinquent character, the basis of his criminal or paracriminal conduct since childhood, is clearly to facilitate transition from being accused to being convicted.

I will give you just one example of this concerning a fairly recent story that caused quite a stir. It involved finding out who had killed a young girl whose body was found in a field. There were two suspects. One of the suspects was a town notable and the other was an adolescent, eighteen or twenty years old. This is how the psychiatric experts described the mental condition of the notable (he was assessed by two psychiatric experts). Not having read the expert opinion, I give the summary as presented in the prosecutor’s speech before the criminal court of appeals:


The psychiatrists did not find any memory disorder. They examined confidential material on symptoms suffered by the subject in 1970. These were due to professional and financial difficulties. He claimed to have obtained his high school diploma when he was sixteen years old and to have graduated when he was twenty, to have earned two diplomas of higher education and to have completed twenty-seven months of military service in North Africa as sublieutenant. Then he took over his father’s business and worked hard, his entertainment being confined to tennis, hunting, and sailing.



Now let us look at the description, by two different experts, of the young man who was also accused in this case. The psychiatrists notice “few subtleties of character,” “psychological immaturity,” “a poorly structured personality” (you see these are always exactly the same categories), “judgment lacking rigor,” “a poor appreciation of reality,” “profoundly unbalanced emotionally,” and “very serious emotional disturbances.” Moreover: “After alluding to his passion for reading comic strips and the books of Satanik, the experts took into account the onset of sexual drives normal for a youth of his physical stature [eighteen to twenty years old; M.F.]. They ended with the hypothesis that, confronted … with the passion aroused by the young girl, he felt a violent repugnance, judging it to be satanic.” Whence the explanation of an action provoked by the profound repugnance he would have experienced.

These two assessments were submitted to the court of appeals in order to determine which of the two was guilty. Do not tell me now that it is the judges who judge and that psychiatrists only analyze the mentality, the personality, psychotic or otherwise, of the subjects in question. The psychiatrist really becomes a judge; he really undertakes an investigation, and not at the level of an individual’s legal responsibility, but of his or her real guilt. Conversely, faced with the doctor, the judge will also divide into two. For when he comes to pronounce his judgment, that is to say, his decision on the punishment of someone who is not the juridical subject of an offense defined by the law but an individual who has these defined character traits, when the judge has to deal with this ethico-moral double of the juridical subject, it is not the offense he punishes. He can allow himself the luxury, the grace, or the excuse, as you like, of imposing a set of measures of correction, reform, and reinsertion on the individual. The sordid business of punishing is thus converted into the fine profession of curing. As well as serving other ends, expert psychiatric opinion serves to effect this conversion.

Before ending I would like to emphasize at least two things. Perhaps you will say to me: This is all very well, but you describe, somewhat aggressively, a medico-legal practice that is, after all, recent. Psychiatry is surely only in its infancy, and painfully and slowly it is in the process of leaving behind these confused practices, some traces of which can still be found in the grotesque texts you have maliciously selected. Now I say to you that in fact things are quite the opposite, and that if we go back to its historical origins, that is to say, to simplify things, to the first years of the application of the penal code (1810–1830), we find that expert psychiatric opinion in penal cases was a medical act absolutely isomorphous with the medical knowledge of the period in its formulations, its rules of constitution, and its general principles of formation. Today, however (and we should at least pay this tribute to doctors and some psychiatrists), I know of no doctor and few psychiatrists who would risk signing their name to texts like those I have just read. Now you can see why there is a problem if they refuse to sign them in their normal practice as doctors, or even as psychiatrists, while agreeing to write such texts and sign their names to them in judicial practice where, in the end, it is a question of a man’s freedom or his life. This kind of disconnection, or involution, at the level of the scientific and rational normative structure of discourses, really poses a problem. From a situation at the beginning of the nineteenth century in which medico-legal expertise was placed on the same level as all medical knowledge of the period, there has been a movement of disconnection, a movement by which penal psychiatry has abandoned this normative structure and accepted, welcomed, and submitted itself to new rules of formation.

It is not enough to say that it is the psychiatrists or experts who are no doubt purely and simply responsible for the fact that things have evolved in this way.32 In fact, the law itself, or decrees affecting the application of the law, clearly show where it is going and how it got where it is.
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