

[image: cover]



About the Author

Fernanda Pirie is professor of the anthropology of law at the University of Oxford. She is the author of The Anthropology of Law and has conducted fieldwork in the mountains of Ladakh and the grasslands of eastern Tibet. She previously spent almost a decade practising as a barrister.




THE RULE OF LAWS




THE RULE OF LAWS

A 4,000-YEAR QUEST TO ORDER THE WORLD

FERNANDA PIRIE

[image: Image]




First published in Great Britain in 2021 by

Profile Books Ltd

29 Cloth Fair

London

EC1A 7JQ

www.profilebooks.com

First published in the United States of America in 2021 by Basic Books, an imprint of Perseus Books, LLC, a subsidiary of Hachette Book Group, Inc.

Copyright © Fernanda Pirie, 2021

Print book interior design by Trish Wilkinson.

10 9 8 7 6 5 4 3 2 1

Printed and bound in Great Britain by

Clays Ltd, Elcograf S.p.A.

The moral right of the author has been asserted.

All rights reserved. Without limiting the rights under copyright reserved above, no part of this publication may be reproduced, stored or introduced into a retrieval system, or transmitted, in any form or by any means (electronic, mechanical, photocopying, recording or otherwise), without the prior written permission of both the copyright owner and the publisher of this book.

A CIP catalogue record for this book is available from the British Library.

ISBN 978 1 78816 302 6

eISBN 978 1 78283 580 6

[image: image]




CONTENTS

About the Author

Introduction: The Promise of Law

PART I: VISIONS OF OR DER

1 Mesopotamia and the Lands of the Bible

2 Indian Brahmins: The Order of the Cosmos

3 Chinese Emperors: Codes, Punishments, and Bureaucracy

4 Advocates and Jurists: Intellectual Pursuits in Ancient Rome

5 Jewish and Islamic Scholars: God’s Path for the World

6 European Kings: Courts and Customs After the Fall of Rome

PART II: THE PROMISE OF CIVILIZATION

7 At the Margins: Lawmaking on the Fringes of Christianity and Islam

8 Embracing the Laws of Religion: The Hindu, Jewish, and Muslim Worlds

9 Imperial Law and Divine Justice in Medieval China

10 Courts and Customs in the European Middle Ages

11 The Problem of Judgement: Oaths, Ordeals, and Evidence

PART III: ORDERING THE WORLD

12 From Kings to Empires: The Rise of Europe and America

13 Colonialism: Exporting the Law

14 In the Shadow of the State: Islamic Law in the Modern World

15 Turning Their Backs on the State: Tribes, Villages, Networks, and Gangs

16 Beyond the State: International Laws

Conclusion: The Rule of Laws

Plates Section

Acknowledgements

Notes

Bibliography

Illustation Credits

Index




INTRODUCTION

THE PROMISE OF LAW

In 1497 the Portuguese explorer Vasco da Gama sailed around the Cape of Good Hope and into the Indian Ocean. He was on a mission to open up a sea passage to the rich eastern trading networks. His journey also opened European eyes to the rich and sophisticated world of Asia, with its extensive commercial and technological developments, complex governing structures, and laws. The Portuguese docked at Calicut, on the west coast of India, where grains, sugar, spices, coffee, textiles, metals, and horses were loaded and unloaded every day on their way to and from the Spice Islands, the Indian plains, and ports in East Africa and the Arabian Gulf. Eager to participate in this trade, da Gama visited the court of the local ruler. The Zamorin was none too impressed by his gifts and sent the European delegation packing. But the Portuguese persisted, and after further missions and threats of violence, they established trading posts on the Indian coast.1

The merchants and adventurers who followed da Gama were impressed by the goods brought by Chinese traders, dazzled by the luxury and sophistication of the Muslim courts at Isfahan and Delhi, and intrigued by reports of the ancient Asian laws. In their distant capital at Beijing, Chinese rulers maintained a legal system that dated back to the third century BCE. The Zamorin of Calicut, like other Hindu rulers, took advice from religious scholars, brahmins, who consulted the Dharmashastras. These centuries-old legal texts had their origins in the philosophical and ritual traditions of India’s Vedic period. Muslim legal experts referred to an extensive textual jurisprudence based on Muhammad’s revelations in the seventh century CE. In the courts of the sultans, well-trained judges dispensed justice, while scholars issued legal opinions and jurists conducted esoteric debates over ancient legal texts. The Europeans had nothing to compare in legal sophistication. Their own laws were still little more than heterogeneous collections of local customs and courts interspersed with the remnants of Roman jurisprudence.

By the early eighteenth century CE, everything had begun to change. The Qing had established a powerful new dynasty in China, the Mughal emperor Shah Jahan had built the Taj Mahal and extended a network of roads throughout India, and the Ottomans had threatened Vienna. But the Asian regimes were already faltering. The French legal philosopher Montesquieu still spoke with admiration of China’s sophisticated and stable legal system, but he also condemned it as ‘despotic’. Enlightenment philosophers had persuaded European rulers that their political systems followed the most rational principles, while their laws promoted superior regimes of private property. And, as their industrial and military achievements outstripped those of Asia, European rulers became convinced that their political, educational, and legal systems were the best in the world. The intricate scholarship of the Muslim jurists, the learning of the Hindu brahmins, and the elaborate codes of Chinese law were, to their minds, the irrational and outdated institutions of a degenerate Orient.

The national legal systems now found throughout the world are almost all modeled on those developed by European nations in the eighteenth and nineteenth centuries. During two hundred years of colonial rule, they exported and imposed their laws throughout the world and promoted a new international order of clearly demarcated states. Today, the leaders who take their seats at the United Nations are expected to maintain their own systems of laws and courts, as well as upholding democracy, human rights, and the rule of law. But within the long history of human civilizations, the rise and dominance of the state and systems of national law form just the latest chapter. The Europeans displaced legal systems that were already ancient when da Gama arrived in India, and even the Romans were inspired by earlier precedents. There is nothing inevitable about the shape that most legal systems take around the world today.

MOST LAWS THROUGHOUT history were very different from those considered appropriate in a modern state. For a start, laws have not always recognized territorial boundaries. Often, they travelled with merchants or religious scholars to new lands, where they generally came to coexist with local customs and rules. What is more, law and religion have often not been distinct. Particularly within the Hindu, Jewish, and Islamic traditions, legal rules have shaded imperceptibly into moral and religious guidance. Many ancient, and even quite recent, laws also defy the apparently basic requirements of efficiency, authority, and efficacy. Historically, many judges ignored the laws of their rulers, and plenty of laws were never enforced. Yet, highly impractical rules, which could hardly have contributed to the smooth running of their societies, were carefully written out on expensive parchment or chipped onto stone slabs. Time and again, historians have puzzled over what ancient laws were intended to do. Sometimes they have seemed little more than attempts to copy an older or grander civilization. Yet the Chinese traders, Hindu kings, and Muslim sultans that da Gama encountered all respected the rules of ancient legal systems. Their laws were just the latest examples of a technique that had been taken up repeatedly since it first emerged over four thousand years ago.

The oldest laws were created in Mesopotamia, the fertile lands lying between the Tigris and Euphrates Rivers in what is now Iraq. In the third millennium BCE, the king of Ur ordered his scribes to write out a code of laws on a clay tablet. It followed a bold statement about the justice he could promise his people. Several centuries later, warlike leaders in central China inscribed ideograms onto bamboo strips and bronze vessels, which set out long lists of crimes and punishments. Their successors adopted the same methods to impose discipline on the officials and people of their expanding empires. On the plains of the Ganges, meanwhile, Indian scholars were crafting ritual texts based on the ancient wisdom of the Vedas. By the early centuries of the common era, brahmins were inscribing Sanskrit characters onto palm leaves to create the Dharmashastras, the foundational texts of Hindu law. Their successors travelled throughout South Asia, persuading rulers such as the Zamorin of Calicut to follow their rituals and adopt the Dharmashastras as codes of law. They were seeking to guide a body of religious adherents along a moral path.

The foundational legal systems that developed in Mesopotamia, China, and India were each distinct, in language, logic, and purpose. The Mesopotamian kings promised justice to their people, setting out rules that ordinary people could, at least in theory, rely upon; the Chinese rulers established systems of crimes and punishments to bring discipline and order to their expanding territories; and the Hindu brahmins sought to guide ordinary people along the path of the dharma, the cosmological order of their religious tradition. But, while each of these three legal systems was unique, together they provided the forms that all subsequent laws have adopted. It is arguably the crowning achievement of the modern state to have combined elements of all three within the legal systems that now dominate the world. But this did not happen for many centuries. In the meantime, legal techniques travelled, inspiring kings and rulers with quite different ambitions. They were also taken up in much more local contexts, by princes, councils, villagers, and tribesmen.

THE EARLIEST LAWS were little more than pragmatic and mundane rules. Ostensibly intended for rulers trying to manage complex societies, most addressed the sorts of tensions that arise anywhere people live together, the consequences of killings, injuries, theft, and adultery. They attempted to regulate property use and ownership, inheritance, family relations, and responsibility for children, as most laws have done throughout human history. They dealt with the consequences of slavery, for long a widespread issue, and provided rules about using oaths and ordeals to resolve disputes of fact. Over the centuries, rulers found law a useful tool with which to manage their populations. Chinese emperors, Indian princes, and Islamic caliphs all conducted censuses, measured and mapped out fields and pastures, and used laws to categorize households, levy taxes, and raise armies. Village meetings and tribal councils also made constitutions to regulate social behaviour and resolve disputes.

But the aims of the first lawmakers were not just practical. The Mesopotamian kings wrapped their laws in grand statements about the social justice they were promising their people while also invoking the favour of the gods. The Chinese emperors claimed that, by enforcing their laws, they were maintaining the order of the cosmos. The Hindu brahmins explained that they were establishing rules to guide people according to the requirements of the dharma, the ideal order of the world. Many other respected sets of laws have been highly impractical in quite puzzling ways, including those developed by the authors of the Old Testament. Although inspired by the Mesopotamian tradition, where law was the work of kings, the Israelite priests were pursuing a distinctly religious project.

The Pentateuch (or Torah), the first five books of the Bible, probably took the form we know today between the ninth and fifth centuries BCE.2 They describe how, after leading his people to safety, Moses gave them laws for worship, ritual, and sacrifice, along with an extremely complicated set of dietary rules. These forbade Israelites from eating ‘abominable things’, that is, animals, fish, and birds that were unclean, creating a set of distinctions that have puzzled scholars ever since.3 Greek philosophers wondered whether the rules had medicinal purposes, preventing Jews from eating unsafe meat. But why should health, or even taste, have required that the Israelites avoid chameleons, moles, crocodiles, and most locusts (though not all), and what could possibly have been wrong with hares? The great Jewish theologian Maimonides despaired of finding meaning in the laws, declaring that ‘those who trouble themselves to find a cause for any of these detailed rules are, to my eyes, devoid of sense’. Others supposed that the laws were an amalgam of earlier rules, which originally had hygienic, aesthetic, or religious purposes, or even that they were simply a set of commands that required discipline, obedience, and unreflective rule-following on the part of pious Jews. But the authors of Leviticus were obviously keen to promote an orderly society, so why should they have produced such an illogical list?4 The answer must lie in the wider purposes of the laws. Many of them promoted physical perfection, so priests could not be disabled, for example. And they demanded ritual purity. Jews had to eat, sleep, dress, and have sex in the right ways; warriors’ camps had to be set apart from the business of war, to avoid its polluting effects; and Jews were told they should not yoke together an ox and a donkey, or weave wool together with linen. This was to avoid confusing distinct categories. The laws, that is, told Israelites how to live holy lives by creating an order of categories and separating the pure from the impure, in physical as well as spiritual terms.

This larger purpose of the Israelites’ laws sheds light on their distinctions between clean and unclean. The cattle, sheep, and goats that provided basic sustenance in the region were cloven-hoofed ungulates who chewed the cud, so the priests decided that these qualities should define the class of clean animals. As a result, it included some wild beasts, such as antelopes and wild goats, but not all domestic animals, most importantly pigs. They declared that fish without scales and fins were abominations, as were four-footed creatures that could fly, animals with hands that used them for walking, and anything that swarmed. To their minds, proper animals should walk, fish should swim, and birds should fly. Hopping was close enough to walking, so they declared that grasshoppers, crickets, and some locusts were clean. But swarming was not. Whatever the rationale behind their decisions, the rules were more important for what they symbolized, dividing pure from impure, than for the ways in which they might save Jews from unclean food. And they set the Israelites apart from gentiles, as people who followed God’s laws. Behind them was a religious vision for a chosen people.

Hindu, Jewish, Islamic, and Christian scholars all made detailed and extensive laws as they developed their traditions. It is a consequence of the rift between church and state in medieval Europe that modern laws are considered to stand apart from religion. The distinction would have made little sense to the early lawmakers of the world’s major religions.

Other lawmakers, pursuing apparently political projects, have been inspired by grander civilizations, setting out visions of social order in sets of laws that seem equally impractical. In the seventh and eighth centuries CE, the Tibetans who inhabited the vast plateau west of China were still warlike tribesmen. Strong leaders brought them together in military expeditions to China and Central Asia, demanding oaths of loyalty, and the most successful eventually established themselves as kings. A royal dynasty set up a court and a bureaucracy, with offices and ranks of ministers. Almost certainly inspired by the elaborate administration of the Chinese emperors, they also created laws. That we know anything of this period is largely thanks to documents crammed into a cave at Dunhuang, a trading post on a branch of the silk roads that ran north of Tibet, discovered by local scholars in 1900. It had remained sealed since the eleventh century, and when the Hungarian explorer Aurel Stein arrived in 1907, he found almost forty thousand documents written in Chinese, Tibetan, and other Asian languages.5 Persuading the local scholars to give him access, he spent days leafing through the fragile scrolls by candlelight and lamplight; eventually he carried away caseloads of the most important documents, which he deposited in the museums of Paris and London. Within this treasure trove historians found some of the ancient Tibetan laws.

Two specified the compensation that was to be paid when someone was injured on the hunting field, setting out long lists of payments graded according to the ranks of both perpetrator and victim.6 Someone who killed one of the four great ministers was liable to pay ten thousand gold coins; for a minister of the turquoise rank it was six thousand; for a gold-rank minister, five thousand; for the gilt, four thousand; for the silver, three thousand; and for the brass and copper, two thousand and one thousand, while the two classes of commoners received three hundred and two hundred, respectively. But it was different if you killed someone of a significantly higher status, or if the victim merely suffered a wound (although the severity of the injury does not seem to have made a difference), or if you could prove that the wound was an accident. The logic of the status distinctions is clear: an aristocrat’s life was worth more than that of his servant. But gold coins were not common currency when Dunhuang flourished, the differences seem excessive, and the details are unrealistically complicated. For all the kings’ desires to emulate their Chinese neighbours, Tibetan society can hardly have been so clearly stratified. On the vast plateau they depended on local tribal leaders to manage their populations, sending and receiving orders and letters over long distances via relays of horsemen. The laws symbolized the hierarchy the Tibetan kings wanted to create, their imagined state. They were mapping out a grander, more unified civilization. It was a map for civilization, not a map of an existing social order.7

Behind what are ostensibly functional laws there often hover grander ambitions and aims, in the modern period as much as in the ancient world. The US Constitution, for all its initial goal of establishing a practical means of coordination and government among the federal states, soon acquired a mythic aura as a symbol of the union’s ideals and aspirations. Sometimes described as the foundation of America’s ‘civic religion’, the original Constitution is carefully preserved and displayed in an elaborate vault in Washington, which some have likened to a sanctuary.8 It symbolizes the foundations and order of the United States. And the text has inspired similar projects elsewhere. Following successful struggles for independence, most postcolonial states created brand new constitutions for their fledgling democracies. Each demonstrated the credentials of the new government and its claim to participate in the contemporary world order. The new states often lacked the court structures, professional resources, and political will to enforce the terms of their constitutions, yet their legal texts indicated a political coming of age, statehood, and leaders who could take their seats at the United Nations. Their projects were not so different from those of ancient kings who chiselled long lists of laws onto stone slabs, which no one seems to have applied, or those of medieval rulers who commissioned scribes to write out lists of impractically detailed compensation payments when literacy was rare and paper expensive. They were aspirations to a grander order.

Even contemporary laws formulated in response to a social problem are not always as pragmatic as our governments would have us believe. When a tragedy occurs involving handguns or dangerous dogs, or the media gets overexcited about criminals evading justice, politicians rush to legislate. But all too often the new laws are impractical or unenforceable. The problem of hate speech was the subject of legislation in the United Kingdom which many commentators thought could barely, if ever, be enforced.9 But governments must be seen to be doing something. Passing a law gives their citizens the impression that politicians are in control of the situation. And, to be less cynical, it also expresses the moral revulsion of society at large. The laws set out, for all to see, the moral parameters of the civilized society our rulers claim they can create. They hold the promise of both justice and order.

NOT ALL SOCIETIES have created laws. Some people throughout history have formed social groups, managed their populations, and resolved their disputes without any laws. Bands of hunters and gatherers have practised tactics of avoidance rather than confrontation; tribes and lineages have pursued revenge relations, combining against adversaries but allowing mediators to settle feuds though compensation; homogeneous communities have preferred conciliatory mediation, trying to find compromises that satisfy all parties; and emergent leaders have centralized their powers, issuing orders and punishing those who disobeyed them. The variations have been endless, although patterns have repeated themselves, and they have produced forms of order that are stable and enduring without any explicit laws.

Even some complex and sophisticated societies have not made laws. The Old Kingdoms of ancient Egypt, the Aztec and Inca Empires in Central and South America, and the kingdoms that flourished in sub-Saharan Africa all maintained order without, as far as archaeologists have been able to discern, creating sets of rules or recording legal judgements as precedents. Ancient Egyptian documents and inscriptions indicate that for two thousand years pharaohs presided over complex fiscal systems in which officials kept detailed records of property holdings, temples, foundations, and revenues; scribes recorded royal decrees and orders; and judges heard legal cases and sentenced miscreants to penal labour, all without creating general rules.10 The Old, Middle, and New Kingdoms flourished from the middle of the third millennium to the sixth century BCE with bureaucracies that were small, inefficient, and ramshackle.11 High officials were appointed through patronage or inherited their titles, and they had to carry out wide-ranging duties at the request of the king. One inscription describes the duties of the vizier as if the king, the benevolent teacher, were passing on personal wisdom to his student. There must have been accepted ways of doing things and deciding cases, but the Egyptian records emphasize the personal discretion of those who acted as judges. It was only in the sixth century BCE that the Persian emperor Darius I ordered a legal codification in Egypt.

The first lawmakers were doing something different. Their laws may have been simple lists of punishments, compensation payments, and basic rules about contracts and divorce, but they were more than techniques of administration or means of judging cases. The Mesopotamian kings promised justice, Chinese emperors claimed they were upholding the order of the cosmos, and Hindu brahmins described the dharma that their rules enacted. From the earliest days, their laws represented a civilized world. Unlike the customs of nonliterate communities, the mediation of tribal conflicts, and the directions issued by Egyptian pharaohs, the new laws created objective standards, explicit sets of rules that other people could consult and quote. These laws could take on a life of their own. Some of the earliest Mesopotamian lawmakers chiselled their laws onto stone slabs, fully intending them to last. And even if clay tablets were crushed, bronze vessels melted down, or palm leaves deteriorated, people could remember the rules and write them out again. Their laws had a permanence that could, and did, outlast the authority of the lawmakers.

Laws provide tools with which rulers can order and control their societies. But they also offer resources to which people can turn as they seek justice and resist the arbitrary exercise of power. When laws are written out, different people can read and refer to them. The Chinese rulers created laws as practical tools of government, but when scribes placed them onto long bamboo strips, which they pinned up on gateposts and at markets, ordinary people could quote the rules to argue about an abuse of power or appeal against an unfair sentence, to the discomfort of local officials. In India, scholars, judges, and litigants consulted legal texts as they pursued legal cases and debated how property ought to be distributed. Judges could not simply decide what amounted to wrongful conduct and what would produce justice; they had to apply the rules. Their laws were objective and authoritative.

This is why the apparently simple technique of lawmaking can give powerful arguments to ordinary people. On a practical level, laws guide behaviour in ways that may make complex relations more predictable, as international merchants have long found. They define classes, professions, and social relations and categorize actions as permitted or prohibited, effective, or invalid. Laws provide rules for moral conduct. They offer standards that people can refer to and means of making decisions. By referring to laws, judges can treat like cases alike, as lawyers insist they should. They can say with certainty what the outcome of a dispute should be, and explain the principles that emerged from earlier judgements, creating the system of precedent that lies at the heart of the common law. Both written laws and precedents create an order of rules and categories, even without ready means of enforcement. They order the world conceptually as well as physically. This is, in essence, what all laws do. And once made explicit, written on palm leaves or inscribed on clay tablets, laws become objective. They can be tools to exercise power, means to legitimate it, and resources for those who would resist it.

KINGS AND GOVERNMENTS have used law to cement their power, expand their domains, and discipline their populations. The Mesopotamian laws made liberal references to the death penalty; Chinese emperors used legally sanctioned sentences of penal labour to create an army of state slaves; brahmins supported the political projects of Indian kings; and Muslim caliphs enforced harsh criminal penalties, which they claimed were consistent with the directions of Islamic law. Laws help rulers to raise taxes and armies, requisition land and resources, and expand their empires. It was not just the Chinese rulers who used laws to create complex bureaucracies and manage their expanding territories. European powers also put law at the heart of their colonial projects. When the Persian, Mughal, and Ottoman Empires crumbled in the eighteenth and nineteenth centuries, and French and British forces unseated Muslim sultans and Hindu kings, colonial administrators declared that their laws would bring civilization to a ‘despotic’ Orient. Law legitimated their projects of conquest.

But law has never just been a tool for the powerful. People have also quoted laws to challenge government decisions, resist abuses of power, and seek justice. Over four thousand years, people have repeatedly put their faith in law to make the world a better place. Priests, village councils, and tribal leaders, along with reformers and campaigners, have crafted laws as they sought to promote a moral order, resolve conflicts, or pursue ambitious projects for justice. The innovation of the Mesopotamian kings, the Chinese emperors, and the Hindu brahmins was to create rules that would take on a life of their own. Once these laws were recorded and made public, people could appeal to them for justice. The determined dictator might tear up the rule book, but he could not do it unnoticed. Modern human rights laws are just the latest in a line of legal instruments designed to curb the wrongful use of power, and they do, on occasion, achieve this aim. This is the rule of law, and it is as ancient as law itself.

LAWS HAVE NEVER simply been rules. They have created intricate maps for civilization. Far from purely concrete or mundane, throughout their history laws have presented a social vision, promised justice, invoked the moral world ordained by God, and enshrined the principles of democracy and human rights. And, while laws have surely been an instrument of power, they have just as often been a means of resisting it. Yet the rule of law is neither universal nor inevitable. Some rulers have avoided submitting themselves to the constraints of law, as Chinese emperors did for two thousand years. The rule of law has a history, and we need to understand that history if we are to appreciate what law is, what it does, and how it can rule our world for better, as well as for worse.




PART I

VISIONS OF ORDER




CHAPTER ONE

MESOPOTAMIA AND THE LANDS OF THE BIBLE

In 2112 BCE, an ambitious military leader, Ur-Namma, seized power in the Mesopotamian city of Ur. Ousting a successful but ruthless warlord, the new king introduced measures to relieve peasants, labourers, and artisans who had fallen into poverty, and he promised to redress social inequalities. He boldly declared, ‘I did not deliver the orphan to the rich. I did not deliver the widow to the mighty. I did not deliver the man with only one shekel to the man with one mina [sixty shekels]. I did not deliver the man with only one sheep to the man with one ox. . . . I eliminated enmity, violence, and cries for justice.’1

Like many of his predecessors, Ur-Namma ordered scribes to write out his grand claims about justice on clay tablets. But he followed them with something new, a set of rules. From today’s vantage point, the rules seem rather ordinary, little more than pragmatic directions about compensation payments and punishments. But they are the earliest laws that archaeologists have discovered anywhere in the world. And they lie at the origins of a legal tradition that developed over the next two thousand years, serving as examples for lawmakers in very different lands as they pursued very different visions of order. Even after the Mesopotamian civilizations were finally overcome by Persian invaders, their legal tradition lived on, indirectly inspiring the laws that now dominate our world.

No one knows for sure whether Ur-Namma created the very first laws. He may have been following the example of an even earlier king. What is certain, however, is that in the fertile lands between the Tigris and the Euphrates, the dry climate has preserved the earliest relics of any writing, cuneiform script, inscribed on stones and pressed onto clay tablets. And that writing offers evidence that by the third millennium before the common era, the Mesopotamian kings were making laws.

[image: image]

IRRIGATION BROUGHT PROSPERITY to the Fertile Crescent in the fourth millennium BCE. By channelling water onto the flat lands between the great rivers, which run through what is now Iraq, farmers could cultivate barley and wheat, which they ground, boiled, and roasted to create the staple foods of bread and beer. Farther afield on the surrounding pastureland, livestock provided milk, meat, and wool. Women spun and wove the wool into fine cloth, exchanging the most elaborate pieces for silver in Anatolia, a journey of several weeks to the northwest. Flourishing agriculture and successful trading allowed towns to grow, and artisans became skilled in pottery and metalwork, creating delicate jewellery and detailed inlaid patterns on the pillars of their temples and palaces. By the end of the fourth millennium BCE, the city of Uruk had perhaps twenty-five thousand people, their homes clustered around a central temple and surrounded by 10 kilometers (about 6 miles) of walls.2

It was probably the priests who first developed cuneiform writing, as a means to record the many donations made to their goddess Inanna. People came from all over with offerings of livestock, butter, and grain to fund the elaborate rituals the priests conducted at the temple. The technique of using styluses to press marks onto clay tablets was taken up by merchants, who recorded their stocks and noted down the arrangements they made with traders from distant lands. The city’s governors realized they could use the same method to manage and pay the craftsmen who adorned their public buildings, and the labourers who fortified the walls of their cities. They used different symbols for metalworkers, spinners, weavers, potters, and merchants, noting the rations they were to receive.

The priests formed the elite in most early Mesopotamian cities, but in around 2900 BCE, a family in the city of Lagash established itself as royalty, the new kings claiming they could intercede with the gods for the benefit of the people. Soon, ambitious individuals in all the major cities of Mesopotamia followed suit. To establish legitimacy in the eyes of their people, the new rulers made grand claims about their devotion and their achievements. In elaborate dedications inscribed at their temples, they addressed both the gods and their descendants.3 As well as recording their temple building and irrigation projects, the new rulers promised justice. An inscription on clay cones from Lagash dating to around 2450 BCE records the reforms of King Uruinimgina. Realizing that ordinary people were suffering at the hands of rapacious officials, who were taxing just about every activity imaginable, including funerals, the king sacked the corrupt, reduced taxes, and stopped exploitation of the poor, or so he claimed. ‘Never’, he promised the gods, ‘would he allow the orphan or the widow to suffer at the hands of the powerful’.4 Writing had become a means for kings to make grand statements about justice.

The cities of Mesopotamia were often embroiled in warfare as rulers competed for control of land and water resources. After the decline of Uruk and Lagash, the rulers of Ur came to power, leaving behind astonishing royal tombs; military conquest then saw the rise of the Akkadian warlord Sargon, who conquered city after city to create an empire on a new scale. His merchants traded with partners in the Arabian Peninsula and the distant Indus Valley, importing copper, cornelian, and lapis lazuli. Vast amounts of livestock and raw materials were moved around by boat. Sargon expanded his administration and large numbers of scribes found employment in government offices, where they wrote tax receipts, recorded population censuses, noted rations and wages, and inscribed royal edicts. The cities grew, professions became more specialist, and without systems of redistribution, the poor who fell on hard times had to borrow grain or food. Patterns of debt and credit developed, which allowed the wealthy to seize the property of the impoverished. It was these practices that had created the gap between rich and poor, which the king of Lagash claimed to redress. Practically all the new rulers used debt amnesties to try to redress the imbalances, and prophets of the gods even issued direct instructions to the kings to act justly whenever someone appealed to them for judgement.5

Late in the third millennium, Ur-Namma conquered Ur and ‘liberated’ the surrounding towns. He established control over most of the former Akkadian Empire, introducing systems of taxation, standardizing weights and measures, and promising justice to the people. Ordering scribes to record his projects of justice on clay tablets, he followed them by a set of laws. These specified how wrongdoing should be addressed, using a casuistic form: ‘If . . . then . . .’. One provides, for example, that ‘if a man (wrongfully) detains another he shall be imprisoned and he shall weigh and deliver fifteen shekels of silver’. The rules were intended to regulate future relations: instead of simply doing justice to those who came to him with petitions, Ur-Namma established rules that were supposed to last.

Thirty-seven of Ur-Namma’s laws survive. They are far from comprehensive, and, certainly by later standards, they are not sophisticated. They direct punishment or compensation for murder, injury, false imprisonment, and sexual offences of different kinds; they specify what should happen to slaves who have relations with their owners or behave badly; and there are rules for divorce and marriage, oaths and accusations, and agricultural disputes. They are the sorts of rules that a judge could apply in a court. But there is no evidence that any judge ever did, which makes it difficult to discern how anyone could have used them in practice. There were courts in Ur, and surviving tablets record their decisions, but they never refer to Ur-Namma’s laws. The laws probably did reflect existing practices—the issues people took to the judges and the ways they were resolved. Any complex society in which people form social and professional relationships, especially with those whom they do not know well, needs a means of resolving disputes. In all likelihood, the judges of Ur were mediators and conciliators who would cajole or pressure people to reach agreement along well-established lines following known customs. And the kings may have appointed a few specialist judges to decide on punishment for wrongdoers, which other powerful officials might enforce. In writing his laws, Ur-Namma was probably trying to regularize these practices, or even to institute new, more just traditions. But they were still more like statements of principle, examples of good practice, than rules to be enforced.

This does not mean, however, that the laws were empty promises. By now, it was well established that a king with divine sanction had to ensure justice for his people, even if his successes were built on warfare, plunder, and slavery. By making laws, Ur-Namma was promising that anyone wrongly imprisoned, or thrown into debt bondage, should get relief. He was trying to put Ur society on a new footing. By publicizing his laws for all to see, he made it easier for people to hold his officials to account. Anyone could now quote a law, which had been pronounced by the king. It was the beginning, indeed, of the rule of law.

Ur-Namma’s innovation—assuming he was the first lawmaker—was to create a list of rules in casuistic form, the pattern taken by all subsequent Mesopotamian law. It may not seem remarkable to modern eyes, as it is the form in which most contemporary legislation is drafted—even our criminal laws specify penalties for crimes, rather than simply instructing people not to commit them. But it was an innovation in Mesopotamia. The first law codes were statements of propaganda, but they also established a technique that would be taken up again and again over the following centuries and that would be put to many different uses. Ur-Namma’s rules for divorce and agricultural disputes may not seem momentous, but the legal form claims an authority of its own. Legal rules can be quoted and misquoted, flaunted by rulers, and put at the heart of pleas for justice. They can shape human relations for both good and for bad.

THE FALL OF Ur to Elamite invaders at the turn of the millennium left Mesopotamia without a dominant king, and over the following centuries the rulers of different city-states formed alliances and competed for power. They occasionally raided one another’s territories and carried away slaves, but in most cases people simply got on with their lives as farmers and herders, merchants and temple officials, artisans, sailors, and labourers. And the new kings also followed Ur-Namma’s example and made laws. The ruler of Isin, Lipit-Ishtar, for example, created a new law code in around 1930 BCE. It dealt with similar subjects, albeit in more detail, and in the epilogue Lipit-Ishtar invoked blessings on future kings who honoured his laws. He intended them to last.

Other kings must have followed suit, because fragments of exercise tablets dating to around 1800 BCE record detailed rules for compensation payments. Scribes used the laws as examples when they learned their craft, and they dedicated their efforts, imperfect as they were, to their gods. Archaeologists have also found the remnants of a handbook to be used by scribes when they drew up contracts. Literacy had by now spread widely, and Mesopotamian citizens were using written agreements to commission construction projects, settle family disputes, make marriage and inheritance arrangements, agree on agricultural rents, organize navigation and the use of boats, and finalize sales of livestock and pledges. The handbook contains lists of useful phrases with grammatical variations, such as ‘against’, ‘against him’, ‘he has a claim against him’, and ‘no one shall have a claim against him’. The writers were standardizing terms and bringing specificity to the sorts of arrangements by which merchants, and even ordinary citizens, regulated their interactions. Like the laws that rulers had promulgated before them, the scribes’ practices helped to bring order to a complex society.

The Amorites arrived in Mesopotamia during this period. Nomadic herders from the lands of what are now Palestine and Syria, they gradually moved eastwards across the Euphrates, taking advantage of political fragmentation in the region to occupy new pastures. Some sold their herds and established towns, the most important of which grew into the city of Babylon. By around 1880 BCE, Babylonians had established their own royal dynasty, fortified their city, erected grand palaces, and extended their canals and irrigation channels far into the desert.

For over a century the Babylonian citizens lived a life that was stable, prosperous, and secure. But in 1793 BCE, when his father died, a young prince named Hammurabi decided to pursue grander ambitions. He quickly formed strategic alliances with surrounding kings and set off to raid the territories of more distant rivals. He confronted and defeated the Elamites, then the most powerful military force in Mesopotamia, and went on to conquer Eshnunna; then he turned south to incorporate the thriving city of Larsa into his empire. Finally, he set off with his armies to the north to attack Mari, the largest and most elaborately constructed city in the region, and the seat of his former ally Zimri-Lim. Having overcome its resistance, Hammurabi’s soldiers plundered the city’s riches, burnt down its monumental palaces, and enslaved its people. Back in Babylon, now the unchallenged king of all Mesopotamia, Hammurabi turned to new building projects, adorning the city with elaborate palaces and splendid temples. He also turned to his people, creating the laws that, he declared, would ensure justice in the region for generations to come.

His ancestors may have been immigrants just a few generations earlier, but Hammurabi saw himself as a ruler in the Mesopotamian tradition. In the prologue to his laws, he presents himself as a divinely inspired ruler whose military successes were due to the favour of the gods.6 He describes himself as benevolent, providing for his people and guaranteeing them justice. In fact, he had already ordered several debt amnesties, concerned, like his predecessors, to rebalance destabilizing inequalities.7 Hammurabi ordered that his laws be inscribed onto tall stones and erected around his territories, where they could be seen and read out to anyone. On the grandest of these, a great granite slab, his stonemasons carved a picture of the king standing before the god of the sun, Shamash, obviously receiving divine authority. Beneath, the slab is covered by delicate cuneiform marks, which make up almost three hundred laws.

Hammurabi’s legal text concludes with a long epilogue in which the king makes grand promises for the effects of his laws:


These are the judicial decisions that Hammurabi, the king, has established to bring about truth and a just order in his land. . . . Let any wronged man who has a lawsuit come before my image, as king of justice, and have what is written on my stele read to him, so that he may understand my precious commands; and let my stele demonstrate his position, so that he may understand his case and calm his heart. . . . I am Hammurabi, king of justice, to whom Shamash has granted the truth.8



The rules are far more detailed and elaborate than the rather rudimentary laws of Ur-Namma, but they take the same casuistic form. They clearly reflect the sorts of problems that must have given rise to disputes in Babylonian society. Although tribute and trade were responsible for much of Babylon’s wealth, this was still a fundamentally agricultural society, and the rules deal with the many issues that must have arisen from cultivation, irrigation, and other farming activities. There are also a handful of rules relating to pastures and orchards. Farmers who were careless when irrigating their fields and flooded their neighbours’ lands, for example, had to pay compensation for the damaged crops. Many of the rules are simple and straightforward:


If a man cuts down a tree in another man’s date orchard, without his permission, he shall pay thirty shekels of silver.

If a man has given a field to a gardener to plant as a date orchard, when the gardener has planted it he shall cultivate it for four years. In the fifth year, the owner and gardener shall divide the yield in equal shares and the owner shall choose his share first.9



Local communities were probably enforcing these sorts of practices anyway, but writing them down may have given ordinary people a measure of protection against those who tried to cheat them. Quoting a rule from the great emperor’s law stone was surely far more powerful than simply complaining about a careless neighbour.

It is evident that the farmers’ lands and fields had, by this date, become commercial assets that could be bought, sold, rented, or mortgaged, and this led to new problems. Some rules specify the service obligations of those who held land leased to them by the palace—the king obviously owned extensive property in the city—while others deal with private tenancies and rent. Hammurabi also tried to give a measure of protection to farmers who got into debt and had to take out loans: ‘If anyone owes a debt for a loan and the storm god Adat devastates his fields, or a flood sweeps away the crops, or the grain does not grow for lack of water, in that year he need not give his creditor any grain. He can suspend the contract and pay no interest for that year.’10 Along with the debt amnesties, these laws would have helped to ensure that supplies of basic foodstuffs were not disrupted by the demands of unforgiving moneylenders.

As many citizens were involved in trade and commerce, the laws contain a long set of rules about interest rates, profits, debts, and the distraint (seizure) and custody of goods. Merchants were obviously entering into complex arrangements and using sophisticated financial instruments, and the rules prescribe harsh penalties for those who tried to cheat their partners. The profits and taxes generated by all this commercial activity would have funded much of Babylon’s infrastructure and architectural splendour, but so, too, would plunder, and warfare generated its own problems. Hammurabi’s campaigns, not long ended when he created his laws, had taken men away from their homes and families for months or years at a time, probably without easy means of communication. One set of laws deals with the sort of situation that might arise when a soldier returned unexpectedly. For example, ‘If a man is taken prisoner in war and there are insufficient provisions in his house and his wife goes to another man’s house and bears him children, and if later her husband returns to his home, then the wife shall return to her first husband, but the children shall inherit from their father.’11 Family relations and inheritance were similarly complex issues, and the laws make detailed provisions for dowry, bridewealth, support for widows, and children’s inheritance.

Hammurabi’s laws reflect a stratified society in which people followed distinct professions as soldiers, civil servants, doctors, judges, and merchants. They divided people into three classes—freemen, dependent citizens, and slaves—who had different rights and privileges, and who were entitled to different amounts of compensation if they were injured. Slaves who integrated into Babylonian society, particularly concubines, caused particular difficulties. Liaisons between slaves and freemen were not forbidden, but could lead to problems upon death or divorce, and children needed to be carefully provided for: ‘If a man’s wife bears him children and his slave also bears him children, and the father, during his life, says to the children whom his slave has borne, “my children”, and he counts them with the children of his wife; then if the father dies, the children of the wife and of the slave shall divide the paternal property equally between them. The children of the wife shall select and take the first share.’12

Hammurabi’s laws address the sorts of problems that arise in a complex society in which not everything can be resolved by face-to-face mediation. But more than guidance for judges, the laws also gave structure to social relations, by specifying the different classes and professions people could belong to and how their members could and should relate to one another. They mapped out a set of rights, duties, activities, and social structures for Babylon’s citizens.

SO COULD HAMMURABI’S laws actually have brought peace and justice to Babylonian society? Whether by taking inspiration from previous rulers or by consulting his judges, Hammurabi seems genuinely to have tried to create rules that would enable his citizens to seek justice. But, like the laws of Ur-Namma, his rules do not ever seem to have been referred to in legal cases. The surviving records of the agreements and arrangements that followed legal disputes never make direct references to the laws; in fact, they show little direct correspondence with what the rules provided for.13 The laws are also not comprehensive: the rules concerning agriculture outnumber by far those on pastoralism, for example, although herding activities must have been just as important as planting and harvesting crops, and probably led to just as many disputes. Doubtless these were resolved through time-honoured, unwritten processes of mediation. Some of the laws are inconsistent in the amounts of compensation they specify for injuries. Other are improbably harsh. The death penalty is ordained for false accusations of homicide and theft, for abducting the child of a nobleman, and for adultery.14 There are also mutilation penalties: if a child strikes his father, one of his hands shall be cut off; and there shall be an eye for destroying the eye of a free man, and a tooth for breaking his tooth.15 But what if a genuine victim of theft could not find anyone to identify his property, or was let down at the last minute by a malicious neighbour? If Babylonian judges were applying these laws with the sort of exactness we expect of courts in the modern world, they would have been meting out an extremely severe form of justice. Would the citizens of Babylon not have been indignant about the harshness of this ‘justice’?

Rather than allowing the laws to confirm the familiar image of a tyrannical king, engaging in violent warfare, with armies of slaves, we should take Hammurabi’s claims to be establishing justice for his people seriously. The laws probably aimed to make clear the sorts of offences that were considered to be the most serious. By specifying the death penalty, Hammurabi was putting the crimes of kidnapping and false accusation on a par with murder and theft. The laws told the Babylonians that it was as bad to make a false accusation of theft as it was to commit theft itself—after all, a false accusation could lead to the death of an innocent man or woman. Doubtless murderers, thieves, traffickers, and other scoundrels were sometimes—maybe often—put to death. In a society in which armies plundered and sacked one another’s cities and the defeated were carried off into slavery, powerful officials probably did enforce harsh penalties. But the physical brutality meted out on conquered populations would have destabilized Babylon if applied to its own citizens. We should not assume that in every case for which the laws prescribed the death penalty, the judges actually imposed it, or that Hammurabi intended that they should. He was most likely using the laws to indicate the sorts of cases in which it might be right to impose it, the sorts of conduct that were most to be discouraged in a peaceful and just society. The laws reflected past cases, telling the Babylonians how justice had already been handed out; but they also established principles for the future, using Ur-Namma’s casuistic form. They provided examples, specified limits, and established exceptions, all against a background in which the basic principles of justice were known to all.

Hammurabi provided rules that would help people navigate complex social relations in a society divided into different social classes and professions. He claims in his epilogue that the rules are ‘judicial decisions’, apparently records of actual cases. And it is clear that he (or his advisers) selected examples that would demonstrate particular principles. One is the distinction between the three different statuses of Babylonian citizens. A rather touching group of laws stipulates that a doctor who saves a man’s life by using a bronze knife should be rewarded: for the life of a freeman he should be given ten pieces of silver; for a dependent citizen, five; and for a slave he should receive two pieces from the slave’s master.16 These directions cannot always have been followed exactly—fluctuations in the value of money would quickly have made the actual rules obsolete. But they symbolized the difference between the three classes of citizens—a freeman was worth twice as much as a dependent citizen, and a slave less than half as much again, and his master was liable for the debt because the slave was the master’s property. Another group of laws specifies the payments that a negligent doctor must make, drawing similar distinctions between classes.17 These laws seem to be just as important for what they demonstrate in terms of class as for the exact penalties they prescribe in cases of medical negligence. The rules must, then, have given judges and mediators a starting point from which they could negotiate appropriate compensation in quite different cases. They express general principles about status and equivalence in terms of specific rules about compensation.

Another law from Hammurabi’s code provides that if a slave falls ill with epilepsy within one month of being purchased, the owner should be able to send him back and recover what he has paid.18 This may well reflect an actual case, but it would be bizarre if the principle only applied to epilepsy. The rule expresses a general principle: that sellers should guarantee the fitness of their slaves for a reasonable length of time. And although the rules for doctors only specify treatment using a bronze knife, surely the same principle must have applied to other successful cures. In the rules dealing with penalties and compensation due after an injury, there is one saying that if a man swears that he did not strike his victim intentionally, he merely has to cover the costs of the physician, rather than paying substantial compensation.19 This rule confirmed an important principle, that judges and mediators should treat unintentional injuries less severely than deliberate harm. Another rule states that if a shepherd negligently allows disease to spread in an enclosure, he is to make restitution to the owner of the livestock, unless it was an epidemic or a lion that caused the loss, in which case it falls on the owner.20 The laws are quite specific, reflecting decisions in real cases and indicating the sorts of predators that threatened Babylonian shepherds. But they demonstrate fundamental principles: unintentional injuries and unavoidable losses should be treated differently from deliberate striking and negligent damage. Hammurabi almost certainly did not intend that his judges should apply the rules literally, as we expect of contemporary legislation.

In practice, most legal disputes were probably resolved locally, through mediation or the interventions of officials, regional governors, or respected elders.21 Farmers would have appealed to a local official if they felt that a moneylender was charging too much interest; a freeman in the city could have asked a government official to help recover his runaway slave; and an artisan might have gathered friends and neighbours to persuade a mediator that he was being unfairly accused of a scam. The mediators would have treated each individual case on its own facts, but they would have taken account of the general principles expressed in Hammurabi’s laws.

Against the backdrop of traditional practices of justice in local courts, it was probably the case that the things everyone knew did not need to be spelled out. No one is likely to have denied that it was wrong to kill, to injure, or to steal, and that compensation should be paid by those who did. What the laws needed to do was to clarify best practice in difficult cases, such as when witnesses gave contradictory evidence, when a guilty party claimed his behaviour was an accident, or when a thief was caught red-handed and killed by an irate property-owner. Everyone knew that a father should leave his property to his children, but what if he also had a mistress, or children by a slave whom he had freed? The laws cover some of the more difficult cases, while the more basic principles are assumed. This explains many of the apparent gaps and inconsistencies.

In his epilogue Hammurabi demands that his laws should provide inspiration for a ruler ‘who has discernment, and is capable of providing just ways for his land’. Future kings should use them as examples to provide justice for their subjects, in the way that Hammurabi had done for his. And he calls down a series of terrifying curses on any future king who does not respect them. Written in everyday language, his laws were accessible not only to all literate people who could read, but to all who were in hearing distance when they were read aloud, and they could be quoted back to anyone who tried to cheat or oppress them. They held the promise of justice for all. They were also supposed to last forever. Hammurabi was promising the rule of law.

THE POTENTIAL OF this new technique was quickly appreciated by other rulers in Mesopotamia and its surroundings. While Hammurabi and his successors held power in Babylon, practices of lawmaking spread into Anatolia, where they were adopted by the Hittite kings, who ruled from the seventeenth to twelfth centuries BCE. Their extensive sets of laws were copied over several generations, although apparently without the grand prologues of the Mesopotamian kings.22 Hammurabi’s own laws had a long legacy in the region and were largely adopted by his successors; they also inspired the dynasties that followed. After Hammurabi’s dynasty fell in 1595 BCE, Assyrian invaders moved in from the east, and by 1400 they had settled in Babylon and established their own empire. One of the first things they did was to make laws, using a casuistic form similar to the earlier Mesopotamian laws, which they undoubtedly copied. Their empire lasted until around 950 BCE, during which time they continued to copy out their original laws.23 Throughout, Hammurabi’s text was used as a writing exercise, a model of legal writing for scribes learning their craft. The claims of longevity made by the early Mesopotamian kings were fulfilled by their successors a millennium later.

Ascendant Persian forces invaded Mesopotamia in 538 BCE under their leader Cyrus the Great. They swept away most of the region’s civilizations, razing its cities, burning palaces, and enslaving much of its population, rather as rival Mesopotamian kings had treated one another. But no conqueror can govern through force alone. Cyrus was soon claiming he would bring justice to the Babylonians and restore their city and monuments. He made no new laws, but he ordered that copies of Hammurabi’s code be made from the stele that had been carried off to western Persia by Elamite invaders. This was to be placed in a library near Babylon. He also maintained the tradition of appointing royal judges. When his son Cambyses wanted to marry one of his sisters, he sought their approval, and the judges disapproved, at least according to the Greek historian Herodotus writing a century later. Cambyses ultimately ignored the judges’ opinion, but he had acknowledged their authority.

Cambyses’s successor, Darius, saw himself as more of a lawmaker and adapted the Mesopotamian legal forms to his own purposes.24 As he developed the administration of his empire, he was concerned to ensure that local leaders showed him loyalty and paid tribute. Like his Mesopotamian predecessors, he wanted to protect ordinary people as well. He explained that men should fear his laws, so that the strong would not attack the weak. Realizing that conquered populations needed to retain their own traditions, he also ordered that his scribes codify the largely unwritten Egyptian customs. And his successors apparently ordered their judges to teach Jewish law to the local populations in the Israelite province of Yehud, safeguarding what would grow into one of the world’s major religious legal traditions.

Mesopotamian legal techniques, meanwhile, had spread farther afield. Since the time of Hammurabi in the 1770s BCE, Babylon had been a centre of trade and commerce, welcoming traders and other visitors from India, Central Asia, Persia, Arabia, Egypt, Armenia, and Greece. Merchants would have appreciated the benefits of using legal forms and transported legal ideas to their homelands. Around the turn of the seventh and sixth centuries, there was unrest in the city of Athens, and during a popular revolt against tyranny the citizens asked for a set of laws that would protect them against future tyrants.25 But the laws, created by Draco, an Athenian legislator, seem to have been harsh, failing to resolve tensions between rich and poor. This prompted a popular leader, Solon, to promise a better constitution. He ordered a debt cancellation, repealed almost all of Draco’s laws, and replaced them with a new set, which promised to relieve agricultural poverty and address debt. Their content may have been designed to resolve particularly Athenian problems, but Solon adopted the casuistic form, almost certainly inspired by Mesopotamian laws. It was a technique that had travelled westwards, along with luxury goods, decorative arts, and the alphabet.26

Later Greeks were not enthusiastic lawmakers, although they did inscribe some laws on stone slabs, but they were proud of their legal traditions. And a century and a half later, the same legal tradition inspired a group of scribes from the small city of Rome on the Italian Peninsula. Charged with constitutional reform after a similar period of unrest and popular revolt, they produced laws that would later form the basis for one of the world’s most influential legal traditions.

In the meantime, the Mesopotamian legal tradition had also inspired a very different group of people, the Israelite tribes who grazed their livestock on the lands of what are now Israel and Palestine.
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WHILE THE RULERS of Mesopotamian cities were erecting superb palaces, laying out intricate canal systems, and developing sophisticated bureaucracies, six hundred miles to the west assorted herdsmen were tending sheep and goats on the grasslands that bordered the eastern Mediterranean. In the second millennium BCE they were divided into a number of distinct tribes, twelve according to the Old Testament, although the real number varied, as different groups expanded, contracted, combined, and disappeared. Many were nomadic, while others settled down and built houses next to fields and orchards, in which they grew grain, grapes, and olives.27

There are no records of any rulers in these lands until we meet Saul, David, and Solomon, the first kings to unite the Israelite tribes, at the turn of the first millennium BCE. According to the Old Testament, this was after the Israelites had returned from Egypt under the leadership of Moses, having spent many years wandering in the wilderness. The historical and archaeological evidence of this great journey is sparse, and the accounts that we find in the early books of the Bible were almost certainly compiled several centuries later. It was probably not until the time of the kings that these origin stories, including the exodus from Egypt, were written down in anything like their final form. But the writers may well have used older sources, reproducing written and oral accounts. Much of the detail, including the laws they describe, may well have had their origins in the ways of life and social organization of the Israelite tribesmen.28

The five books of the Pentateuch, or Torah, describe laws for worship, ritual, and sacrifice. Much of their moral guidance takes the form of proverbs and offers motivations for good conduct. Leviticus sets out the famously elaborate dietary rules. In the Book of Exodus we hear how Moses climbed a mountain to receive God’s instructions and returned with the Ten Commandments and a set of practical laws for his people.29 The commandments affirmed that the Israelites must worship a single god and listed the most important moral rules they should observe. The laws that followed told them about social relations, specifying how tribesmen should deal with cases of murder and assault, the injuries caused by wayward livestock, theft, seduction, and the like. There are other rules regulating agriculture and basic forms of trade. Still others tell the Israelites how to make arrangements for their slaves. In fact, in the rules he spelled out to Moses, God started with slaves, saying, ‘Now, these are the laws that you shall set before them. When you buy a Hebrew servant, he shall serve six years, and in the seventh he shall go out free, for nothing. . . . If his master gives him a wife and she bears his children, the wife and her children shall be her master’s and he shall go out alone.’30 The first eleven verses concern slavery, in reality debt bondage, before turning to assaults and injuries.

The twenty-one or so laws of Exodus are far briefer than the Babylonian laws.31 They deal with only a handful of basic issues, and there are nothing like the fine distinctions and exceptions found in the Babylonian code. It is fair to assume that most disputes were mediated locally, both during and after the time of the kings, when elders in Jerusalem and other towns decided cases ‘in the gate’, that is, in the marketplace just inside the town’s gate.32 The rules contained just some of the most important principles that threaded through their practices. As with the laws of Hammurabi, many also condone slavery, frequent use of the death penalty, and violent retribution.33

The world of the Israelite tribes was very different from that of Babylon. Hammurabi was a powerful ruler who presided over a literate society with a stable and bureaucratic government, complex finances, and flourishing commerce. The Israelites had nothing like a centralized state before Saul and David established their kingdoms in the tenth and eleventh centuries BCE, and even from this period, archaeology has revealed little in the way of urban infrastructure. Before then, the tribes’ leaders would have been more like mediators than heads of a state. They were probably called upon to make peace after quarrels, or when fighting threatened the stability of their tribes, and they may have summoned councils to make strategic decisions about nomadic movements and pasture use. The sorts of disputes indicated by the laws, the injuries caused by small-scale fighting, arguments over grazing and wandering livestock, allegations of theft and adultery, and complaints about those who allowed their oxen to run wild—all of these must have been resolved locally and orally.

The Israelites used a similar casuistic form for their laws as the Mesopotamians, and many deal with similar subjects: how to treat slaves, the penalties that should be imposed for injuries and theft, and the consequences of adultery or seducing a virgin, although the details are different. For example, the laws provide that killing through ambush or treachery attracts the death penalty, whereas if it is in response to an attack, the perpetrator should be able to seek a safe haven. Causing injuries that later heal attracts compensation for loss of time and the costs of treatment. A stolen sheep must be compensated for with four sheep, and an ox with five oxen, but if the thief still has the animal, he may return it along with a second animal. Someone who seduces a virgin must pay the bridewealth and marry her, unless her father refuses, in which case he just has to pay the bridewealth. These were the sorts of practices and principles that could well have shaped the lives of the Israelites when they were still nomadic tribesmen.

The laws of the Pentateuch place considerable emphasis on retaliation. The verses on causing injuries during fighting famously conclude, ‘Life for life, eye for eye, tooth for tooth, burn for burn, wound for wound, and stripe for stripe’.34 The principle of retaliation may seem barbarous in the modern world, and it is far less prominent in Hammurabi’s laws, designed as they were for a more centralized and urbanized society. But patterns of feuding are extremely common among nomadic tribesmen. On the steppes of Central Asia and in the deserts of North Africa, and even today on the open grasslands of eastern Tibet, practices of revenge make sense. Here it was, and still is, easy to ride up to a nomadic encampment and drive away a few choice oxen, or a herd of sheep, while their unsuspecting owner is asleep in his tent. Animals are not fixed in the way that fields are. Pastoralists anxious to deter raiding let it be known that retaliation will be swift and severe, and that not only the injured party, but all his kinsmen, will combine to take revenge. Feuding, or the threat of a feud, is a form of defence. It requires that tribesmen are unquestioningly loyal to their leaders, ready to throw down their tools and ride off to avenge a wrong at a moment’s notice. In the books of the Pentateuch, both God and Moses talk frequently about loyalty among the Israelite tribesmen and the revenge they can or must take for wrongs committed by strangers and enemies. The Book of Numbers carefully delineates the different Israelite tribes and their lands, but God also orders that the tribes should combine to wage war on their enemies the Midianites in revenge for past wrongs. And it is only from their enemies that they may take true slaves.35

But no society shaped by feuding relations condones indiscriminate retaliation. Revenge must always be proportionate, so that feuds do not escalate with terrible consequences for both sides. This is almost certainly what Moses (on God’s instructions) meant when he declared ‘a life for a life’. It was a law designed to limit retaliation, rather than an order that his people should always take revenge for a wrong. It was designed to ensure that feuds did not get out of hand. In the different parts of the world where people practise feuding, in East Africa, the Middle East, and the shores of the Mediterranean, there are always elaborate practices of mediation. Skilled mediators negotiate between warring factions to achieve peace through the payment and acceptance of compensation: blood money is paid for a death, and a wound price for injuries. This explains what Moses meant when he went on to declare ‘an eye for an eye, a tooth for a tooth’. He was setting out a rule of equivalence, the starting point for a negotiated settlement in what might be the messy aftermath of a long-running feud. In this context, the laws were perfectly logical, emphasizing the right ways to make peace in a region subject to periodic outbreaks of feuding. Several centuries later, when Jesus declared ‘love thy neighbour’, he was introducing a seismic shift in social dynamics among the Israelites.

BUT BEFORE JESUS revolutionized the Middle East, and the world, much changed in the lands of Israel and Judah. The first Israelites to write down their laws were probably specialist scribes working at the courts of the kings who succeeded David and Solomon in the eighth century BCE. By then, the population had grown, towns had been built, and something of an urban elite had formed around the kings, who were starting to centralize their governments. The kingdoms of Israel and Judah had also become separate states, in the north and south. The laws of Exodus do not refer to kings, but they do talk of judges deciding appropriate penalties, which suggests that there were specialists to whom people could go with difficult cases. In the Books of Numbers and Deuteronomy, God orders that the Israelites should build cities which are to be places of refuge for those fleeing from vengeance, where their cases can be properly judged. They needed protected spaces if they were to take advantage of the law stipulating that an accidental killing should not attract a reciprocal death. The laws on debt bondage, more elaborate in Deuteronomy than Exodus, may well date from this period. As in Mesopotamian cities, the Israelites were finding that more centralized societies, money, and practices of lending resulted in more debt and debt bondage. But, although the Book of Deuteronomy tells the Israelites to select a king to rule over them, tribal ways almost certainly persisted into this era, and people must have continued to hold allegiance to their old family groups. An instinct for revenge probably lingered, and the basic pattern of compensation for injuries must have been maintained among groups to whom tribal loyalties mattered.

The laws of Exodus may have been written down in stages during this period, successively revised, combined, and supplemented. But when the scribes eventually put the laws into the form they now take in the Old Testament, they chose words and phrases that are strikingly similar to those which Hammurabi had used on his law stone:


If a man puts out the eye of another man, his eye shall be put out.

If he breaks another man’s bone, his bone shall be broken. . . .

If a man knocks out the tooth of his equal, his tooth shall be knocked out.36



Several of the laws on slavery are also remarkably similar to the rules written by the Babylonian king, and biblical scholars have noted more subtle correspondences.37 The Israelites had very different lifestyles from the urban Babylonians and spoke a mutually incomprehensible language. The cuneiform script on Hammurabi’s law stone would have been unreadable to most Israelites in the first millennium. Yet they adopted both the Mesopotamians’ legal techniques and much of their laws’ substance.38 Of course, some problems arise almost everywhere that people live together. Every society must decide how to respond to an accidental killing, how to deal with conflicting evidence about the loss of property, and what penalties to apply for rape, and it should not be a surprise if different people came up with similar solutions. But some of the details are too particular to be the result of coincidence. Through the centuries, merchants and soldiers travelled over long distances, and they would have transported slaves, wives, and assistants with them. Mesopotamians could have quoted important oral rules in new places, which were taken up by others and made their own. Equally, well-travelled Israelites may have seen some of the many law stones and tablets onto which Hammurabi’s laws were copied over the centuries and, like the Greek lawmakers, been impressed by what they read or heard read aloud. Whatever the mechanisms, Mesopotamian laws travelled into a very different context, a society still shaped by tribal dynamics, where they were adopted by religious leaders concerned, above all, to distinguish their people from the surrounding gentiles.

For several centuries, Assyrian kings dominated the lands of Israel and Judah. According to one scholarly theory, it was a small and literate Israeli elite who wrote the laws of Exodus under Assyrian domination, partly to resist the domineering practices of their rulers, who were paying little respect to their history and traditions. Creating a code of laws was one way to show their conquerors, and, indeed, their own people, that the Israelites had a long history as independent tribes. Gathering together origin stories, narratives, proverbs, and ancient wisdom, as well as tribal laws and customs, they set out to create a permanent written record of who they were. As they travelled through Assyrian-dominated lands, literate Israelites may well have seen or heard examples of Hammurabi’s laws and decided to use them as a model when they created their own. In their account of God’s commandments to Moses, they accordingly started by copying parts of these famous laws, simplifying, improving, and adapting the rules to suit their own circumstances and practices.39 It was simultaneously a mark of respect for the ancient civilization of Babylon and a gesture of defiance towards their own rulers.

The writing of the earliest books of the Bible is largely lost in the mists of time, and scholars are still debating their sources and origins. Did writers, in this or an earlier period, gather together old texts and oral traditions that had developed and changed over time, adding a few new phrases and laws to create a code in a form inspired by Hammurabi’s laws? Was it the work of urban scribes under the Assyrian kings? Or did an Israeli elite put them together under later Babylonian domination, after King Nebuchadnezzar rose to power in Babylon, besieged Jerusalem, and took away scores of Israelites as prisoners?

It is extremely difficult to say for certain when the laws were made, and by whom, not to mention how they might actually have been used. But it seems likely that they had their roots in basic principles of social organization which the Israelites thought were important: ideas of equivalence and just compensation. These were defining principles for tribal people, whose livelihoods and social structures were constantly in flux, but who held a common vision of justice. Revenge should be proportionate, unintentional killing should not be avenged by death, injuries should be appropriately compensated for, women and children should be respected and protected, and slaves should be fairly treated. This is what the rules promised, and what they might actually have helped to achieve. Respected as matters of wisdom, they were repeated over the generations and finally written down by literate scribes under the domination of a later empire. Now more familiar with the work of specialist judges, and facing the contemporary problem of debt bondage, the writers combined their ancient traditions and practices of justice with the laws and legal forms developed by Mesopotamian rulers, laws that had acquired prestige throughout the region.

Whatever their history, the Israelite authors were using legal techniques to reinforce their account of who they were: independent people, loyal to their tribes, proud of their homeland, considerate to the poor, and worshipping a single god.
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LAW STARTED OUT as a project of justice. The earliest lawmakers wrote out rules to accompany grand statements about their achievements, their religious devotion, and their commitment to a just society. In societies where the rich could force the poor into debt bondage and officials levied exploitative taxes, populist rulers, such as Uruinimgina, presented themselves as reformers. But when Ur-Namma created rules that were supposed to curb wrongdoing and define just compensation, he was making promises about the future. His reforms and his reputation were supposed to last, and his text was meant to impress later generations as well as the gods.

Successive Mesopotamian kings appreciated the potential of written rules and used them to regulate their societies, create predictability for their merchants, and address social problems. The substance may often have been mundane, specifying penalties for basic crimes, compensation for injuries, and rules for contracts and family relations, but they created a new form of order. By defining classes and professions, rights and duties, like the scribes who developed standard forms for commercial relations, they were creating an order of rules and categories. They were classifying people and things, specifying relations between them, and giving a more permanent structure to society. The simple casuistic form of the Mesopotamian laws created objective standards that anyone could refer to.

The earliest laws were not just practical instruments to regulate city life and address the problems of individual petitioners. Judges and mediators did not need laws to resolve disputes; nor did kings primarily intend them to give officials ways of raising taxes, suppressing crime, and keeping undesirable people off the streets. It was the people who needed laws as resources for justice, standards that they could quote against anyone who might try to oppress them—and this was what Hammurabi claimed he was giving them. In the lengthy epilogue to his laws, the king described the terrible curses and misfortunes that would be heaped upon the head of any future ruler who failed to respect the justice of his laws. Line after line invoked the gods to punish such a person: to ‘break his sceptre’, ‘curse his destiny’, ‘destroy his land by famine and want’, ‘shatter his weapons’, and ‘strike down his warriors’. Hammurabi was telling the world at large not just that he was an important ruler who enjoyed the favour of the gods, but that his laws would ensure justice into the future. This was the rule of law.

The same possibilities for creating practical order and mapping out routes to justice were grasped by others in distant lands, where Mesopotamian legal techniques were taken up by religious leaders with very different ambitions. The Israelite priests were trying to bring together scattered tribes to form a single people. Their laws specified what it was to lead a good and ritually correct life, mapping out duties and obligations more than rights, but also telling Israelites how to stand up for themselves and their religion in the face of powerful kings and rival tribes.

The casuistic form of law established in Mesopotamia was to have a long history, after it was adopted and adapted by the citizens of Rome. But in the meantime, legal techniques were invented, quite independently, farther to the east. Indian brahmins and Chinese rulers were also aspiring to order the world, but their visions were fundamentally different, and the laws they developed took quite distinct forms.




CHAPTER TWO

INDIAN BR AHMINS

The Order of the Cosmos

The laws crafted on the Indian plains were written by religious specialists, brahmins, whose mission was to uphold the cosmological order revealed in the Vedas, the ancient Sanskrit texts. They specified duties more than rights, and these were duties people had to fulfil if they were to uphold the dharma, the ideal order of the world. In the Hindu tradition there was never any clear divide between law and religion. The legal texts, the Dharmashastras, presented rules for daily life, specifying how people should live in accordance with their caste, along with instructions about ritual, purity, commercial activities, and rules of evidence. And the brahmins always remained the highest legal authorities, claiming that their laws should guide even the king. Over the centuries, they relied on powerful rulers for protection and support, but, at least in theory, a good Hindu king was supposed to observe the brahmin’s laws. He could enact law, but he could not make it.
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THE BRAHMINS CRAFTED their first legal texts in the second century of the common era, but their rules and principles were rooted in traditions that stretched back to the very origins of the Vedas more than a thousand years earlier. This was when ritual specialists first built up a body of oral texts and knowledge, which they passed on through the generations.

The Harappan Empire, the first great civilization of South Asia, was already in decline when a group of Aryan tribesmen swept into northern India. Debates about the origins of these warlike horsemen have raged for decades, but their horses suggest Central Asia. They arrived on the plains of the river Ganges between around 1500 and 1300 BCE and pushed the indigenous people into the surrounding forests and marshlands.1 The Aryans frequently engaged in fighting, raiding one another’s livestock, and their chiefs, the rajas, were more like warlords than heads of state. They rode around in fast two-wheeled chariots, used bows and arrows, drank alcohol, and led raiding expeditions.2 The Aryans depended on their animals and animal products for nourishment and household goods, but they also had silver, gold, copper, and bronze, with which they crafted ornaments, ritual objects, and weapons.

The rajas distributed largesse in grand ceremonies, often involving elaborate animal sacrifices. Unlike the Mesopotamian kings, who claimed divine authority as direct recipients of the gods’ favour, the Aryan rulers supported a distinct class of ritual specialists to conduct these sacrifices. These may originally have been prophets, oracles, wandering shamans who claimed to be able to placate troublesome sprits, or simply local priests who carried out rites to ensure good fortune in battle and plentiful monsoon rains. Whatever their origins, it is fair to assume that they gave people a sense that there was a right way to do things. They may have talked of an afterlife, and they almost certainly promised to address the threat of natural disasters. Supported by the rajas, these priests built up a body of mantras and invocations which they passed on orally, claiming they had been revealed to the most learned after profound meditation. These were the earliest of the Vedas.

At around the turn of the first millennium BCE, the Aryans moved eastwards onto the Doab, the area of marshland and monsoon forests between the Ganges and Jamuna Rivers. Here, they found lands they could cultivate using new iron tools, and many settled and became farmers. They grew rice and developed irrigation techniques. Successful agriculture can produce surpluses, which often allows a small class of people to accumulate wealth and set themselves up as rulers and protectors of the population at large. So it was with the Aryans. Communal pasturelands, which had probably been allotted each year on the throw of a dice, now gave way to landholdings, which could be accumulated, leased out, and bought or sold. Later texts mention farms extending to one hundred acres, with five hundred ploughs and forty thousand cattle.3 The figures may be exaggerated, but these were more than smallholdings. The chiefs accumulated surplus animals, rice, and ghee, and successful farmers could use their wealth to engage in trade and buy fine pottery with delicate floral and geometric designs.

The Aryans eventually clustered into towns and cities, which developed the trappings of urban civilization. Although theirs was still largely a rural culture, some specialized as soldiers, merchants, shopkeepers, craftsmen, elephant- and horse-trainers, and stage managers for the rajas’ ceremonies. The merchants’ networks probably extended as far as Babylon to the west and to what is now Sri Lanka to the south. With trade came coinage, banking, and literacy. As in Mesopotamia over a thousand years earlier, the complexity of trade relations prompted the development of a written script, first in the form of marks used for accounting purposes, and, by around the sixth century BCE, in letters that could be used to keep records, send messages, and draw up contracts.

The most successful rulers now governed cities, into which people clustered from different areas. As their wealth increased, the rajas built up substantial retinues, with multiple wives, military commanders, charioteers, bards, butchers, cooks, and the purohita, the ruler’s priest, who rode in his chariot and chanted mantras to keep him safe in combat.4 They were now kings of defined territories, rather than leaders of clans, and they insisted on passing their positions on to their sons. As they explained, people without a raja would languish in a state of anarchy. But each new ruler was also consecrated by a priest. The kings needed their blessing.

Gradually, Aryan society became more stratified. A historical sense of superiority, of warrior over peasant, now solidified into a class distinction between the kshatriyas (the rajas and power-holders), on the one hand, and the vaishyas (the farmers, merchants, and craftsmen), on the other. The clansmen of the raja, retaining old loyalties, probably regarded themselves as above everyone else. The more successful farmers and traders began to employ servants, who came to form an underclass, the shudras. The shudras also included landless peasants, wage labourers, and slaves, both the inhabitants of conquered lands and those who had fallen into debt bondage.

As the social stratification sharpened, the priests insisted that they were the only ones who could consume the remains of an animal sacrifice, and then they banned shudras from these ritual events altogether. They gradually formed a hereditary class, calling themselves ‘brahmins’, those who knew the secrets of ritual efficacy and whose duty it was to preserve the wisdom of the Vedas. This wisdom largely consisted of mantras and invocations in an ancient version of Sanskrit that ordinary people could no longer understand. The most elaborate rituals, meanwhile, developed into lengthy ceremonies, on which the rajas lavished extensive resources, which served to demonstrate their power and legitimacy.

Over time, the classes formed a hierarchy of ritual purity, from the elite brahmins, to the kshatriyas, to the vaishyas, and finally the least pure, the shudras. These were the four varnas, which Vedic wisdom explained as being like parts of the human body, each with its own independent character. In practice, these distinctions allowed disparate groups of people, of different ethnic origins and engaged in different occupations, to form into a single social and ritual structure. It is the basis of India’s caste system, which endures to this day.

This period, the middle of the first millennium before the common era, is known as ‘the formative phase of India culture’.5 The brahmins, who had been passing on their wisdom orally in mantras and sutras (instructions for rituals), now wrote them down in texts, which gradually became more elaborate and more esoteric. These coalesced into the four primary Vedas, along with the Brahmanas, commentaries on sacrificial rituals, and the Upanishads, more esoteric philosophical treatises. Concerned with ritual correctness more than rules for behaviour in ordinary life, let alone matters of politics and administration, the brahmins nevertheless offered a sense of ritual order to ordinary people. They promoted the idea that the whole of life was governed by a mysterious and immutable law, the dharma, which people needed to observe in order to maintain the world in its ideal state. The dharma provided standards for ethical behaviour, social conduct, and judicial processes. The requirements of the dharma would later be explained in the Dharmashastras, the texts that formed Hindu law.6

BY THE MIDDLE of the sixth century BCE, small states had emerged on the Ganges plains and the most powerful rajas had fortified their cities.7 Urban economies grew, coins became widespread, rulers standardized weights and measures, and potters innovated with new techniques. As rice cultivation expanded, the population increased, and smaller groups moved off in search of new lands. The varna system presided over by the brahmins now extended throughout the cities on the plains and gradually extended towards the peripheries.

Maintaining their status as guardians of the ritual order, some of the brahmins acquired considerable wealth and influence. However, in the fifth century BCE, a number of reformers in the new urban centres began to challenge their dominance.8 Gautama Buddha, along with his contemporary Mahavira, founder of Jainism, initiated a concerted set of reactions against the brahmins. They turned their backs on traditional brahminical rituals and sacrifices and promoted more austere forms of religious practice, the principle of nonviolence, and ideas of ritual purity. While the Jains promoted extreme forms of asceticism, the Buddha promoted a ‘middle way’, emphasizing everyday ethical practices and a route to salvation. The Buddha’s path, with its promise of a release from the inevitability of suffering, was the same for everyone, whatever their status. Although the Buddhists and Jains advocated different styles of ethical and religious practice, both rejected the hierarchy of the varna system.

Over the next centuries, different rulers battled for power and patronized different ritual specialists. Brahmins, Buddhists, and Jains gradually separated into distinct groups, any of which could have formulated laws that might have come to dominate in India. As it was, the ruler of Magadha, in present-day Bihar, declared war on his neighbours, annexing large territories with the help of armoured chariots and stone-hurling catapults. Next came the short-lived Nanda dynasty, whose ruler, Mahapadma, subjugated much of northern India with an army of two hundred thousand soldiers, twenty thousand horsemen, two thousand chariots, and three thousand elephants, at least according to reports by the Greeks, who were then moving into northwestern India. Even if the Greeks exaggerated their accounts, Mahapadma’s rule was on a large scale. But his sons were overthrown by Chandragupta, who emerged from the west, where he had waged campaigns against outposts of Alexander’s retreating army. Chandragupta seized the throne of Magadha in 320 BCE and conquered a swath of northern India, founding the Mauryan Empire, which was to last 150 years.

To maintain control over an empire of this size, the Mauryan rulers required new techniques of administration, which prompted Chandragupta’s chief minister, Kautilya, to formulate advice for him on statecraft.9 This was the basis of the Arthashastra, a new style of text in which the minister advised the king on how to increase his power, weaken that of his enemies, and maintain the prosperity of his empire. Kautilya told the king to raise taxes, but he realized that the ruler had to look out for the welfare of his people and he offered guidance for judicial processes, suggesting specialist judges and rules for witnesses and evidence. The Arthashastra, although not initially written down, was to influence later legal writing.10 Like the Mesopotamian kings, the Mauryan rulers carved inscriptions onto stone slabs and pillars to record their conquests. But the most famous, Ashoka, who ruled from around 268 BCE, declared dramatically that he was renouncing all warfare. Persuading his ministers to support this new policy, he ordered that a series of stone pillars be erected throughout his empire instructing people to avoid eating meat and to extend goodwill to all foreigners. Later, Buddhists claimed Ashoka as the greatest royal patron of their religion, although he patronized brahmins as well. But when he forbade animal sacrifice, it threatened the brahmins’ status. They were, after all, in charge of the important royal horse sacrifice.11 The king also encouraged new Buddhist practitioners to set up monasteries to house the growing number of their followers, which attracted both people and resources.

It was still not clear whether any religious specialists would come to dominate, and none had yet written rules of law. After the last Mauryan ruler was assassinated by one of his generals during a parade of his troops in 185 BCE, power again shifted, and new regimes arose. The Kushan rulers took power in the north, at around the time of the birth of Christ, establishing an empire that extended from Central Asia down to the Ganges. Under their patronage, commerce, art, and high culture all continued to flourish, and trading networks extended far across the seas; people from distant regions exchanged cultural ideas and artefacts, and new artistic techniques flowed in from Persia. It was during this period that Indian writers put together the great epics, the Ramayana and the Mahabharata, with their tales of a heroic age. They also turned to secular poetry and drama, enjoying favours at the royal courts.12 But the Kushans, like the Mauryan rulers, were not Aryans, and they were wary of the brahmins, preferring to patronize the more accessible ideas and rituals of Buddhism. This posed a threat to the brahmins, which may have inspired some of them to bring together their knowledge and write new texts.13 Here they developed a distinctly brahmin-centred theory of dharma, which reemphasized the importance of the varnas. Like the Israelite priests, they expanded their guidance from ritual to the rest of life, including what people should eat and who they could marry. This was the beginning of their law.

BRAHMIN SCHOLARS WHO had previously clustered in their own small circles of learning, distrusting the innovations of the new urban centres and the universalist message of the Buddhists, now began to join forces. They developed their view of dharma gradually, building up a body of wisdom and ritual practices to create a sense that Hindus everywhere should live by the same principles and follow the same rules. The scholars were laying the foundations of what is now known as ‘Hinduism’, a quite varied set of beliefs and practices which cluster around a common group of deities and ritual techniques, along with reverence for ancient Sanskrit texts. The brahmins also created a new style of ritual texts, the Dharmasutras.14 These used aphorisms, short and often cryptic sayings, to present ideas about the meaning and philosophy of dharma, expressing a sense of justice and right conduct.

The sutras presented individuals with rules for how to follow ritually correct lives. A person who travelled to a place where sacrificial ritual was in decline or heterodoxy was evident, for example, could become unclean, needing purification. But the sutras also gave guidance for daily life, concentrating on the elite, the brahmins themselves. A young man, they directed, should spend his formative years as a student, learning the Vedas and the meaning and practice of correct rituals, as well as the rules and principles of correct behaviour. Then he should marry and set up his own household, assuming an extensive array of ritual and practical obligations to his extended family and entourage, as well as associated business duties. Towards the end of his life, the brahmin should withdraw from the social world and become a hermit, eventually living as a wandering ascetic. In practice, of course, not all brahmins moved into caves, but the texts presented an ideal. The sutras claimed to be rooted in the ancient Vedas, which gave them a sense of timeless authority. In reality they probably drew much of their content from contemporary custom. Effectively, they were redescribing the practices of the upper classes in terms of a higher morality, creating an ideology that would dominate Indian social thought for centuries to come.15

Although primarily concerned with ritual, the new texts also launched into politics and the role of the kshatriyas, the ruling classes. The duty of the king, they declared, was to protect his people against enemies and those who disturbed the social order, the ‘thorns’ in society. The brahmins might be able to prescribe the correct penance for bad behaviour, but the kings were to make sure that criminals were punished. And at some point, probably towards the end of the second century CE, a confident scholar, or group of scholars, decided to write a text which would set out the advice of the Creator himself. Attributed to Manu, son of the creator god, Brahma, this was the first of the Dharmashastras. While the sutras were scholarly works, rather like the textbooks written for modern legal practitioners, the shastras set out specific rules. What they contained was the law, the wisdom of the Vedas in the form of legal rules.

Manu’s Dharmashastra announces that it is the work of Brahma, the Imperishable One. It contains 2,694 two-line verses and presents much of its guidance as rules for daily life.16 Like the sutras, although giving far more specific rules, it concentrates on the upper classes. The first section contains rules for the conduct of brahmins as they progress through the stages of life from child, to student, to husband, to parent, and finally, at least for those who choose it, to a state of renunciation. It tells them how to live a life of learning, ritual, and purity. The next section contains rules for the king, or kshatriya, class. The king is supposed to support the brahmins and protect his people, and a long section tells him, in some detail, how to address disputes and mete out punishments, setting out appropriate penalties for different crimes and rules for legal procedures. There is only a brief section on how the vaishyas should behave, largely by being diligent and properly learning their particular professions, and there is the briefest of directions for the shudras, whose duty was simply to act as servants to the brahmins. They were obviously supposed to hope for a better status in a later life.

The overwhelming emphasis of the text is on the correct behaviour of individuals according to their caste, family, and life stage, and it specifies their duties, rather than defining their rights.17 It reflects and emphasizes the fact that individuals are born into a web of social relations and obligations. The young brahmin owes a debt to his teachers, duties of a son to his father, and obligations to carry out sacrifices to the gods. Throughout his life, an individual might take on further roles, as business partner, owner of property, mortgagee, guild member, husband, or father. Different statuses and roles entailed different duties. Above all, the text emphasizes the importance of the brahmin’s household and the role of its head, especially at times of death or divorce. The text creates a sense that there is a right way to do almost everything, from eating and bathing to sleeping, marrying, having sex, conducting business, and being a student.

Legal rules, that is, general directions for behaviour, are scattered throughout the more general advice and examples given in the text. The most legalistic sections of Manu’s Dharmashastra are those that tell the king how to approach judicial cases. Divided into eighteen sections, they contain rules for how he should mete out punishments, regulate commerce, and deal with disputes concerning marriage and other family relations. The first eight sections concern business matters, including nonpayment of debts, sale contracts, forms of partnership, appropriate wages, and the enforcement of rules by associations and corporations. Two concern the sorts of disputes that might arise out of herding activities and the organization of village property. Six describe what we might think of as crimes, such as assault, theft, insults, and adultery. And there are sections on marriage, inheritance, and gambling. The topics themselves are not surprising, and not so different from those that concerned Hammurabi when he set out rules for the Babylonians almost a millennium earlier. Both were urbanized societies in which trade, property, and family relations must have given rise to disputes and people were likely to fight for their interests.

Manu’s text offers quite specific rules on how disputed debts should be handled, how interest rates should be determined, how pledges and sureties could be made and enforced, how partnerships should be managed, how boundary disputes should be resolved, and how judges should deal with thieves.18 Some are casuistic: for example, ‘If a pledge together with any profits has been furnished, the creditor shall not receive any interest on the loan.’ But the authors—whoever they were—generally express their rules in the form of commands. This section continues: ‘The creditor must not make use of a pledge by force. If he does, he forfeits the interest.’19 In keeping with the rest of the text it concentrates on duties rather than rights.

During the Mauryan and Kushan periods most conflict must have been sorted out locally, through negotiation and consensus, but Manu’s text describes the formal procedures that those with more intractable disputes needed to follow in the royal courts. The Mauryan emperors had already introduced measures to safeguard the welfare of their people, and they had almost certainly also established courts.20 By the fourth and fifth centuries of the common era, judicial practices had become formal and rule-bound, and petitioners could appeal from the court of the guild or local community to that of the king.21 Here, each party had to present his own case in accordance with rules that can be traced to the Arthashastra tradition.22 These were obviously adversarial processes: as one of the later Hindu commentators says, ‘In a legal procedure one person wins and another loses.’23 Behind this lay the idea that the king should determine what was right and correct, applying the superior laws of the dharma as set out in the Dharmashastras.

THE BRAHMIN AUTHORS of Manu’s text were clearly keen to defend their social and ritual privileges and to emphasize the special relationship between king and priest at the top of the Indian social hierarchy. Their agenda, as one contemporary writer has commented, was to tell brahmins how to behave as true brahmins, and to tell kings how to behave as true kings. The former were to be devoted to Vedic learning and virtue, whereas the latter were to be devoted to the brahmins and to ruling their people justly.24 In the competitive religious environment of northern India, the brahmins were claiming knowledge of higher and eternal truths, which they could interpret for kings and princes, declaring what the law was in cases of uncertainty. The kings and their officials were supposed to enact the law, not make it. They were the servants of the dharma.

The Kushan rulers patronized Buddhism, and their king, Kanishka (r. c. 127–150 CE), dotted his territories with stupas (Buddhist monuments). But in a decisive move in around 150 CE, King Rudradaman of the Saka dynasty, who ruled land to the south of the Kushans, confirmed his commitment to brahminical wisdom.
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