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INTRODUCTION
Transgressive Unions

DAVID M. LUEBKE

In our time, and on both sides of the Atlantic, barriers to marriage crumble
and fall. When the Supreme Court of the United States overturned anti-
miscegenation laws in 1967, seventeen states still forbade marriages that crossed
the color line. Most of these states had been on the losing side of the Civil War,
but such legislation was no Southern monopoly. Only nine states had never
enacted such laws.! Public attitudes toward mixed-race unions have softened
as well. At the time of the court’s decision in Loving v. Virginia, large majori-
ties still disapproved of them; today, among Americans born after 1981, such
unions meet with near universal acceptance.” Religious impediments to mar-
riage have eroded, too. In the American experience, such barriers were never as
rigid as the legal bans against interracial unions. Nevertheless, throughout the
nineteenth century, official antipathy toward interfaith marriages remained in-
tense, even panicky, especially among Catholic clergy and the rabbinate.’ Even
so, rates of religious exogamy in the United States have risen steadily among
all denominations. Among White Catholics, for example, the rate swelled from
18 to over 40 percent between 1930 and 1980.* In Germany, historically, mar-
riages between the Christian religions were rare, even in confessionally mixed
jurisdictions. From the 1850s on, however, their number increased—and in
Prussia were up to 10 percent of all unions by 1912.° Where law reinforced
social taboos against interfaith marriage, increased rates of conversion could re-
sult.® The same goes for barriers to remarriage: over the past century and a half,
divorce laws have liberalized throughout Europe and North America, and with
that liberalization divorce rates have surged.” To be sure, some taboos have
fallen away, only to reemerge. From the mid-eighteenth century through the
nineteenth century, for example, cousin marriage enjoyed a degree of respect-
ability that it subsequently lost.® But the broader trend is clear: legal barriers to
marriage fall down, and social acceptance grows for unions that once provoked
horror and ostracism.
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The most dramatic change has been the advent of same-sex marriage, a
phenomenon without obvious precedent in European history.” The pace of le-
galization has been swift: no country recognized such marriages until the Neth-
erlands broke the mold in 2001. As of this writing, same-sex couples enjoy full
and equal marriage rights in fifteen countries, and many more recognize some
form of protected, same-sex union.'” In the United States, same-sex marriage
has been introduced in seventeen U.S. states and the District of Columbia, all
since 2004." On 26 June 2013, the U.S. Supreme Court declared unconstitu-
tional the 1996 Defense of Marriage Act, which had restricted federal marriage
benefits to opposite-sex unions and forbidden interstate recognition of same-
sex marriages. In another decision issued the same day, the Supreme Court
effectively reinstated a lower court decision making same-sex marriage legal in
the state of California. Compared with interracial marriage, public attitudes
on same-sex marriage have evolved even more rapidly than the pace of legal
change: since the twenty-first century began, the percentage of Americans who
favor full marriage rights for gay couples has grown from 35 to 47 percent—a
slender plurality over those who oppose same-sex unions.'?

Although they culminate a long progress toward the liberalization of mar-
riage law, same-sex unions nevertheless represent a profound departure from
an ancient heterosexual norm. That fact reverberates through the vehement
language of opponents to same-sex marriage, a rhetoric that draws heavily
on arguments once raised in support of anti-miscegenation laws. Thus in the
debate surrounding California’s Proposition 8—an effort to ban same-sex
marriage by plebiscite—many claimed that parents in a transgressive union
placed their own children at an unfair emotional or psychological disadvan-
tage.”” Others railed against same-sex marriage as a violation of “divine law as
expressed in nature.”"* Both arguments had also been advanced in support of
anti-miscegenation laws during the post-Reconstruction era.

Deriving continuity and stability from the norm of heterosexual mar-
riage, however, obscures the wide variety of historical forms that marriage
has taken. Explicitly or implicitly, the exponents of Proposition 8 assumed
that the norm of heterosexual monogamy is a historical and cultural constant,
self-evident in biblical Scripture and the law of nature. To be sure, the dom-
inance of heterosexual normativity has been overwhelming. In the Holy Ro-
man Empire, for example, the Criminal Constitution of 1532 made sexual
relations between two men or two women a capital offense.'® But the case for
monogamy, by comparison, has been surprisingly precarious. As Bernardino
Ochino (1487-1565) pointed out in 1563, the Bible neither endorses mo-
nogamy to the exclusion of other forms of marital union, nor does it condemn
polygamy.'” Ochino’s scripturalist case for polygamy put the lie to Geneva’s
magistrates, who punished his challenge with exile.'® Likewise the argument
from natural law offers cold comfort at best: while no natural law theorists
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advocated same-sex marital unions, they found it difficult to identify any ra-
tional justification for upholding monogamy as the sole legitimate form. Hugo
Grotius (1583-1645) and Samuel Pufendorf (1632-1694) agreed that both
nature and Scripture permitted a man to marry multiple wives; the great jurist
Christian Thomasius (1655-1728) argued that natural law allowed women
to engage in plural marriage. As Stephan Buchholz and others have observed,
their deliberations reflected a systemic differentiation of religion from law and
politics that began when evangelical reformers deprived marriage of its sacra-
mental status.”

As for theological constants, the opponents of same-sex marriage invoke
an ideal that has its modern origins in the Protestant Reformation, with its
elevation of the married estate, its spiritualization of affective bonds between
husband and wife, and its concomitant downgrading of clerical celibacy*® But
as David Whitford notes in his contribution to this volume, Luther’s thoughts
on heterosexual monogamy were anything but simple or consistent. To be sure,
the Wittenberg reformer heartily endorsed monogamous marriage. But he also
assigned to heterosexuality an ontological position in the order of creation an-
terior to that of original sin, lending it a disruptive potency that, under the right
pastoral circumstances, might warrant polygamy as the best constraint on male
sexual urges.” For this reason Luther secretly endorsed the bigamous marriage
of Landgrave Philipp of Hessen to Margarete von der Saale on 4 March 1540.
Thus in William Rockwell's memorable phrase, “the first political protagonist
of German Protestantism was, with Luther’s blessing, a bigamist."*

Marriage, in other words, never possessed the unity and stability in law, the-
ology, or social practice that the modern defenders of tradition assume. Indeed,
if there is any constant in the history of marriage, it is variety—the sheer num-
ber and diversity of sexual pair-bonds that Western societies have recognized,
formally or informally. The essays assembled here expose that variety by ex-
ploring the margins of marriage during the three centuries that began with the
Protestant Reformation—a period, like the present time, of rapid cultural plu-
ralization in which parameters of marriage were redrawn. All of them draw on
evidence from the German-speaking lands, where the Reformation began, but
their focus is not confined to the effects of religious reform. Nor is the goal to
erect a new teleology to replace the current opposition between tradition and
liberalization. Rather, the aim of these essays is to explore the variety of early
modern marriage by examining unions that violated some sort of taboo—be
it religious, social, ethnic, or related to kin.“Only by historicizing,” writes Ruth
Mazo Karras, “can we see the inherent illogic of claims that there is only one
‘real’ form.”??

As the first three chapters show, the Protestant Reformation, far from defin-
ing marriage more clearly, superimposed new marital norms on communities
that were at best half-ready to accept them in full. The trouble began almost
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as soon as evangelical reforms were introduced. Reluctantly, Luther allowed
divorce on the grounds of adultery, desertion, and sexual impotence. But as
Whitford reminds us, Protestants who divorced and remarried became biga-
mists to those who did not accept the evangelical doctrines: in their eyes, serial
monogamy punctuated by divorce was no less bigamous than concurrent mar-
riage to multiple spouses. The Protestants” introduction of clerical marriage,
similarly, raised fundamental questions of spiritual authority. Wolfgang Breul
analyzes the impact of clerical marriage on the Hessian town of Hersfeld, which
in 1523 issued a municipal decree—the first of its kind—against priests who
lived in sexual union with concubines, obligating them to marry their partners
or abandon them. Such unmarriages (Unehen) were nothing new, of course: the
papal archives bulge with petitions from the sons of priests seeking retroactive
legitimation.** Nor had civic authorities been lax in prosecuting clerical sexual
misconduct.” But no medieval town had forced priests to marry or depart if
they refused. Hersfeld’s decree, and many more that followed it, constituted
an assault both on ecclesiastical jurisdiction and on the canonical principle of
clerical celibacy. By legalizing clerical marriage, Hersfeld erased status distinc-
tions between laity and clergy, assimilating the latter into communal polity and
the “priesthood of all believers.”

This appropriation of ecclesiastical jurisdictions had been deliberate and
intentional. But clerical marriage also stirred a hornet’s nest of unintended
consequences. As Beth Plummer’s chapter reveals, few experienced those con-
sequences more keenly than monks and nuns who, like Luther himself and
his wife, Katharina von Bora, had abjured vows of celibacy that bound them
as in marriage to God. Although the unmarriages of parish clergy frequently
aroused indignation, their ubiquity also eased the integration of priests as hus-
bands and citizens into the secular world. Monastics enjoyed no such advan-
tage. Abjuration made them “whores and knaves”; by marrying they became
bigamists. Because vows of chastity bound them in spiritual kinship, moreover,
ex-nuns who married ex-monks compounded bigamy with incest.?® The prac-
tical difficulties they faced were legion—some of which anyone in a same-sex
marriage today would recognize. Imperial law still forbade monastics to marry,
for example, even if individual Protestant jurisdictions allowed it. Would the
marriage be regarded as valid in a Catholic territory?

Plummer charts the proliferation of their marriages, beginning in 1521
with that of Bartholomius Bernhardi (1487-1551)—the first monk, as far as
we know, to marry on the basis of the new teachings. That Catholics shunned
monks who married is not surprising. But even among Protestants, the fate
of married ex-nuns and former monks was by no means as easy as Luther’s
unequivocal endorsement of clerical marriage might have suggested. More fun-
damentally, married ex-monastics entered a world that depended vitally on the
sacrosanctity of vows.” As self-perjurers, they found themselves the targets of
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suspicion from their evangelical coreligionists. All too often their full integra-
tion proved elusive.”®

The essays of Ralf-Peter Fuchs and Michael Sikora probe a different sort
of constraint on marriage, one associated with social inequality. In order to
legitimate the social inequalities on which their elevated rank and honor de-
pended, Sikora reminds us, nobles and princes relied on the heritability of their
status. And because German society traced status inheritance through women
as well as men, the integrity of every noble lineage hinged on the choice of equal
or superior inherited rank. As the preoccupation of nobles with documenting
lineage intensified during the fifteenth and sixteenth centuries, misalliances be-
came the object of literary fascination—one thinks here of the large corpus
of poems, plays, and biographies devoted to Agnes Bernauer, the daughter of
a bath attendant whom Duke Albrecht of Bavaria kept as lover and, perhaps,
as his clandestine wife from 1428 on.”” So grave was the threat she posed to
the Wittelsbach dynasty that on 12 October 1435 Albrecht’s father, according
to one contemporary account, had her thrown to her death from the Danube
River bridge at Straubing.*

Less well appreciated are constraints on misalliances from below. To elu-
cidate them, Ralf-Peter Fuchs analyzes a series of defamation cases brought
before the Imperial Chamber Court—one of two tribunals with jurisdiction,
theoretically, over the entire Holy Roman Empire. Applying Pierre Bourdieu’s
concept of habitus, Fuchs exposes the risks that socially transgressive misal-
liances involved. Throughout the sixteenth and seventeenth centuries, the com-
bined pressures of social stratification, sexual disciplining, and the reform of
religion heightened the likelihood that matchmaking across the social divide
between noble and non-noble would injure the honor of kin-groups on one or
both sides, thereby damaging the social capital available to them for subsequent
matches. Such were the stakes, Fuchs shows, that when socially transgressive
matchmaking fell apart, nobles and commoners alike defended their honor to
the top of the empire’s judicial hierarchy. Much the same tension between sex
and status that doomed Agnes Bernauer kept imperial tribunals busy with tri-
als of honor.

A similar dynamic operated at the top of the social hierarchy, as Sikora
shows, in marital ties between princely families and nobles of lesser, non-sov-
ereign rank. Here too, social distinction depended on an exclusivity that sex-
ual attraction sometimes confounded. Concubinage was one solution, but like
commoners, the families of noblewomen proved increasingly unwilling to al-
low sexual unions with princes that, in the absence of any public recognition,
impugned their honor. Such pressure helps to explain Landgrave Philipp of
Hessen's eagerness to enter a bigamous marriage; it also gave emperors reason
to elevate the socially inferior wives of imperial princes. But such interventions
were politically difficult and, in Pierre Bourdieu’s terms, risked exhausting the
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social capital available to emperors who indulged in rank-elevation too lib-
erally. Princely dynasties resolved the conundrum by crafting a new type of
marriage—morganatic marriage (Friedelehe)—which rather like today’s same-
sex civil unions, conferred some, but not all the rights of full-fledged marriage.
Left out of such unions was the morganatic wife’s right to participate in her
husband’s rank or to claim a portion of his inheritance. But the marriage did
not injure the wife’s honor or that of her family, and the children were con-
sidered legitimate. Thus the innovation granted recognition while shielding
princely lineages from the taint of marrying down.

An analogous set of innovations defined marriage across confessional
lines—a new barrier to marriage in the sixteenth century, and the subject of
three contributions to this volume.*' Paradoxically, legal barriers to marriage
between Catholics, Lutherans, and Reformed Protestants were few and far be-
tween during the sixteenth century. Luther, for his part, had discarded any im-
pediment to marriage on the basis of disparate belief as contrary to the words
of the Apostle Paul in 1 Corinthians 7:13.*> A few Protestant states tried to
prevent interconfessional marriage by pastoral means, but none banned it out-
right.”® Less equivocal was the decree Tametsi, promulgated at the Council of
Trent in 1563, that stipulated that a valid marriage could only be performed by
an ordained Catholic priest. But even the Roman Catholic church also recog-
nized the validity of marriages not performed by its own clergy and regarded
as binding unions between Catholics and so-called heretics. The situation was
made no clearer by a decision of the Imperial Diet in 1555 to recognize the
Augsburg Confession—the basic transcript of Lutheran beliefs—as a lawful
form of Christian worship in the Holy Roman Empire. Nevertheless, as a small
but growing body of research shows, by 1600 or so confessional divisions had
hardened to the extent that confessional endogamy was the norm—even in cit-
ies such as Augsburg or territories such as the prince-bishopric of Osnabriick,
in which more than one form of Christian observance enjoyed official status. In
eighteenth-century Augsburg, for example, the number of confessionally mixed
marriages made up barely 1 percent of the total** When they formed, such
unions posed novel questions of confessional adhesion: Where would the fam-
ily worship? In what religion would the children be raised?

Dagmar Freist shows that ordinary peasants exhibited as much ingenuity
as princely dynasts in crafting broadly acceptable solutions to the problems
that transgressive unions generated. As with misalliances, the main obstacles
to inter-confessional marriage were not legal but social. With respect to the
education of children, however, imperial law seemed to assert the right of fa-
thers to determine the religion of their children (the patria potestas). In her
case studies from the prince-bishopric of Osnabriick, however, Freist finds that
mixed couples typically obeyed a customary maxim that held that confessional
adhesion should follow gender—that sons would be raised in the religion of
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their father, and daughters in the religion of their mother. This solution and
the families it generated were not without conflict; they also faced constant
pressure from magistrates, kin, and clergy whose interest lay not in preserv-
ing domestic peace, but in pressing one confession’s advantage over the other.
Even so, it is noteworthy that religious difference did not dissuade ordinary
parishioners from forming marital unions, if some other rationale made them
compelling, and that they found pragmatic and broadly equitable solutions to
the problems that inter-confessional marriage posed.

How princely families managed to traverse the confessional gap are the sub-
ject of essays by Daniel Riches and Alexander Schunka. Riches examines an
attenuated marriage negotiation during the 1630s and early 1640s that, had
it succeeded, would have united Queen Christina of Sweden, who at that
point had not yet converted to Catholicism, with Elector Friedrich Wilhelm
of Brandenburg-Prussia. In the end, a combination of obstacles—confessional
difference, divergent customs, inequality of rank, and rumors of Christina’s
lesbianism—proved insuperable. Of these, religion and rank were the most
damaging: owing to the Queen’s superior rank, Swedish diplomats demanded
that Friedrich Wilhelm, a Calvinist, convert to the Lutheran creed. This he was
unwilling to do, but Riches insists that this should not distract us from the
transformative potential that such negotiations carried. Marriage negotiations
were characterized by a liminality, he argues, that joined all parties to the nego-
tiation in kind of suspended reality, in which everyday constraints are exposed
as arbitrary and the potential for radical transformation seems unbounded. In
this case, the marriage promised to resolve the two states’ competing claims
over the Duchy of Pomerania; more fundamentally, it raised the prospect of
reconciliation between the two main branches of Protestant faith. That these
hopes were dashed is less significant than the fact that between sovereign dy-
nasties, inter-confessional matchmaking was capable of raising them at all.

Indeed, the implications of dynastic marriages that crossed confessional
lines reverberated throughout the European political system—as Alexander
Schunka shows in his analysis of unions between the British and German rul-
ing houses. The number of inter-confessional dynastic marriages increased
significantly after 1700, but unlike similar unions in the seventeenth century,
did not necessarily involve conversion. Mixed marriages therefore produced
confessionally plural courts and enlivened the hopes of irenicists for reunion
among the Protestant faiths. In Berlin, the Calvinist court preacher, Daniel
Ernst Jablonski, looked to George I, king of England and elector of Hanover,
as a model for reconciliation: If George could be an Anglican in England and a
Lutheran in Hanover, what was to prevent his subjects from rapprochement?
Perhaps the practices of accommodation that characterized the court of St.
James might also function in Berlin, where George’s Lutheran sister Sophia
Charlotte had reigned as Prussia’s first queen. Unfortunately for irenicism, the
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softening of confessional barriers to marriage among the high and mighty held
little promise for Protestant reunion, and Jablonski’s hopes were dashed.

Given the paramount status that race acquired in the nineteenth century, it
is ironic that such differences presented relatively minor obstacles to marriage,
at least for sailors and merchants overseas, in comparison with the barriers of
religion and social inequality. In her contribution to this volume, Antje Fliich-
ter explores interethnic unions between Europeans and South Asians, as they
were described in German-language travel literature of the seventeenth and
eighteenth centuries—a genre dominated by men of little education, written
as much for entertainment as instruction—and in novelistic accounts of South
Asia. Even more than ethnicity and social rank, religion placed strict limits on
who could marry whom. This is not to say that ethnic difference counted for
nothing. Some evaded the problem by taking native women as concubines. But
Fliichter warns that we must not assume this was the norm, for to do so would
involve viewing interethnic unions anachronistically, from the perspective of a
scientific and biological worldview. For contemporaries, only the barrier sepa-
rating Christianity from so-called heathen religions could not be transgressed:
as long as both parties were Christian, the remaining obstacles to marriage—
status inequality, ethnicity—were subject to negotiation.

If post-Reformation Europe said little about race as an obstacle to marriage,
it spoke great volumes on the incest taboo. Here the reformers’ interventions
were ample and explicit: Luther, characteristically, insisted that a man was
forbidden to marry only those enumerated in Leviticus 18:6—13, namely, “my
mother, my stepmother; my sister, my stepsister; my child’s daughter or step-
daughter; my father’s sister; my mother’s sister.””> Anyone else, in his view, was
fair game. On the whole, Protestant authorities were more cautious and tended
to reinforce existing, canonical prohibitions against marriages within the third
degree of consanguinity—and to threaten offenders with capital punishment.*®
But as Claudia Jarzebowski shows in her contribution to this volume, we must
not conclude that their redefinition of incest taboos was any less profound. On
the contrary: the early reformers narrowed the definition of incest by sweeping
aside whole categories of spiritual kinship (cognatio spiritualis) and focusing in-
stead on questions of consanguinity in marriage, subject to the adjudication of
secular authority. The result was a drastic reduction in the number of spiritual
impediments to marriage. Shaping the entire discourse, Jarzebowski argues,
was a shift in understandings of love and its relationship to sexuality, friend-
ship, and power. Reformers redefined love, separating its godly manifestations
from the so-called natural and devil-inspired drives. Thus incest became the
proper object of natural law. The Enlightenment redefined incest yet again, this
time giving a positive valence to the natural.

The volume concludes with Mary Lindemann’s essay on the Guyard affair
of 1765—a cause célébre in Hamburg that raised a host of questions about
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the nature of incest, the effects of reading and, ultimately, the meaning of En-
lightenment. The incident, which involved the alleged molestation of a young
woman by her father—or was it perhaps a consensual incestuous relation-
ship?—threw into turmoil all the parties involved: Charlotte Guyard, her fa-
ther Denys Martin (a French immigrant), her husband Jean-Francois, as well
as the citizens of Hamburg and their magistrates. Chatrlotte first embellished
the charge of incest, then recanted and accused her newlywed husband of stit-
ring up the trouble. The resulting cause célébre expressed anxieties that laxer
attitudes toward incest taboos had generated. Even more profoundly, it articu-
lated fears over the potentially disruptive effects of reading on sexual morality.
Books, especially “dirty books,” were blamed for the corruption of the daughter;
worse, it was her father who had put these books into her hands. Thus did the
pedagogic initiatives of Enlightenment clash with sexual mores: as never be-
fore, fathers were expected to serve as preceptor to their children and cultivate
their daughters in reason and chastity through proper reading. The Guyard
affair turned such expectations on their head, showing how the wrong books
could just as surely be blamed for leading a young woman down a path toward
immorality, sin, and sexual depravity.

* %k k ok X

With Charlotte Guyard, we stand at the threshold of modern marriage, its
freedoms and constraints. Some of the older impediments would soon disap-
pear, or had already. In the nineteenth century, as David Sabean, Simon Teus-
cher, and Jon Matheiu have argued, marriage became far more endogamous,
in relation both to class and kin.’” Cousin marriage, which the incest norms
of the sixteenth century had forbidden, became more common in all social
strata as a means of consolidating material resources and conveying them from
one generation to the next. Gone too were the impediments of spiritual kin-
ship. With the eclipse of serfdom in its many guises, the ancient obligation of
bonded men and women to marry within the circle (familia) of persons subject
to the same serf-lord likewise disappeared.”® Other constraints were new, or
nearly so. Among them was the barrier posed by race—in part because the oc-
casions for interethnic union were more numerous, in part owing to the emer-
gence of race as an organizing category in law, science, anthropology, and social
thought. The consolidation of nations and modern citizenship redefined and
encumbered the formation of marriages between the citizens of one country
and those of another. Still other constraints remained firmly in place: the social
barrier to marriage imposed by religious difference, already established by the
eighteenth century, persisted well into the nineteenth. Likewise the prohibi-
tions against bigamy and polygamy—however ill-grounded in theology and
natural law, and no matter how poorly enforced among the high and mighty—
remained in effect. Morganatic marriage continued right along, enabling the
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sovereign dynasties of Europe to replenish their supply of child-bearing fe-
males without exposing princely lineages to the taint of lesser blood. The most
famous morganatic pair—Archduke Franz Ferdinand of Austria and his lower-
ranking wife, Sophie von Chotkowa—died at the hand of an assassin in Sara-
jevo on 28 June 1914.

Joel Harrington's afterword to this volume summarizes the transformations
that span the preceding period, between the late Middle Ages and the Enlight-
enment, and suggests how these essays adjust our understanding of them. For
present purposes, then, it is enough to stress again that if there is a constant
in marriage since the Reformation, it is the persistence of change. Definitions
of marriage, its purpose and ideal constitution, have altered radically over
time, leaving behind older forms with each transformation. The Reformation
changed marriage profoundly, giving rise to an ideal that the modern protago-
nists of traditional take for eternal. The Enlightenment, too, exposed marriage
to thorough-going critique. Since the nineteenth century, we have been in an
era in which the impediments of race, religion, and sex have slowly but surely
withered away. One can only guess what the future will bring.
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CHAPTER 1
o
“It Is Not Forbidden that a Man
May Have More Than One Wife”

Luther’s Pastoral Advice on Bigamy and Marriage

DAVID M. WHITFORD

n 1522 Martin Luther published a short treatise on the estate of marriage.'

It was based on a series of sermons on the subject and covered the negative
impediments to marriage, possible reasons one might terminate a marriage,
and the positive benefits of marriage. This was not a topic he relished. “How
I dread preaching on the estate of marriage! I am reluctant to do it because I
am afraid if I once get really involved in the subject it will make a lot of work
for me and for others. The shameful confusion wrought by the accursed papal
law has occasioned so much distress and the lax authority of both the spiritual
and temporal swords had given rise to so many dreadful abuses and false sit-
uations that I would much prefer neither to look into the matter nor hear of
it.”? Though Luther lay blame for confused consciences at the feet of papal law,
it might just as easily be placed upon the human condition, for, as we shall see,
Luther’s own advice concerning marital affairs was no less confusing or contra-
dictory than was medieval canon law.?

Luther always saw himself primarily as a pastor who was appointed by God
to care for souls. The care of souls governed his approach to marriage matters
not appeals to legal formulations or cultural traditions. He always saw marriage
through the lens of pastoral care, and if there was a conflict between the law or
tradition and a troubled conscience, then Luther believed that one must “tear
through the law confidently like a millstone ripping through a spider web, and
act as if the law had never been born.” Though he often spoke of marriage
as a public act, Luther’s pastoral advice focused on the private nature of the
marriage bond. Understanding these two patterns of behavior helps explain
the seeming inconsistencies of his counsel. First, by treating each marriage as
unique, he created a dynamic that encouraged hypersensitivity to the powers
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of sexual drive and to the soteriological consequences of allowing that drive
to go unchecked.” Luther believed that lust and fornication led inevitably to
damnation; marriage provided a necessary outlet for sexual desire. He there-
fore sought to open up rather than foreclose opportunities for people to marry.
Second, Luther’s pastoral impulses toward those who sought his counsel often
overwhelmed sound judgment or theological consistency.

Nowhere are these two patterns of behavior more clearly demonstrated
than in his advice on bigamy.® Luther wrote and offered advice on bigamous
marriage from the 1520s through the 1540s. At times the persons involved
were ordinary people, sometimes they were fellow clergy; most famously, the
subject of bigamy came up in advice offered to Henry VIII of England and
Philipp, Landgrave of Hesse. Through all these writings a clear tendency re-
veals itself: Luther consistently offered overly permissive counsel for those he
cared about and severe or harsh counsel for those with whom he disagreed or
those he regarded as foes.”

Luther’s Theological Approach to Marriage and Bigamy
in the 1520s

Luther’s earliest comprehensive examination of marriage is a sermon from
early 1519.% The sermon has as its focus Genesis 2:18-24, which recounts
the creation of Eve and begins with God'’s declaration, “It is not good for man
to be alone.” Using that divine decree, Luther instructs his hearers to pray for
a spouse earnestly because a spouse is a good gift from God. He then reca-
pitulates much of medieval theology on marriage that the original benefits of
marriage, established by God before the Fall, are companionship (fidelity) and
children (procreation). After the Fall, God added a third benefit—restraint of
sin.” Marriage provides an outlet for sexual desire because the “temptation of
the flesh has become so strong and consuming that marriage may be likened to
a hospital for incurables which prevents inmates from falling into graver sin."°
Here, Luther connects the power of lust with the need for marriage. Lust is not
just a simple human temptation, as one might assume from reading the text
in the American edition translation. The term he used—Anfechtung—is more
than temptation: it is a powerful, even existential force that can overwhelm a
person. It is satanic in origin and destructive to the soul.! For Luther, lust is an
Anfechtung that is “great and raging” (gross und wiitend).

Marriage overcomes this great and raging force in human beings by creating
a“community of fidelity” (eyn vorbuntnufS . .. der trew)."> This devoted commu-
nity binds one to the other and makes clear that “the way is barred to the body
of anyone else, and they content themselves in the marriage bed with their one
companion. In this way God sees to it that the flesh is subdued so as to not rage
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wherever and however it pleases, and within this plighted troth, permits even
more occasion than is necessary for the begetting of children.”® The question
of curbing lust and providing an outlet for sexual desire becomes especially
pronounced in the question of bigamy.

Luther’s writings on marriage and bigamy must be seen in light of his belief
that marriage was ordered according to God’s Two Kingdom:s, the doctrine that
guided Luther’s approach to neatly all social and political institutions.’* Ac-
cording to Luther, God worked in the world in two distinct but complementary
ways: through civil orders and estates, and through the church. Thus Luther
argued that the church and pastors ought to speak to married persons regard-
ing God’s plan—that one should be faithful and multiply—and about God’s
expectations within marriage—thou shall not commit adultery. As a public in-
stitution, marriage is an “external, worldly matter like clothing and food, house
and property, subject to temporal authority, as the many imperial laws enacted
on the subject prove.> According to Luther, therefore, bigamy was subject to
civil law. Though not always enforced, bigamy was outlawed throughout the
Christian West. As early as the sixth century, the Justinian Code had declared
that “our citizens are forbidden to contract more than one marriage at a time."'
In the early thirteenth century, Eike von Repgau made clear that digamy—
sequential marriage—was permitted but otherwise described marriage as mo-
nogamous.'” The gloss accompanying Eike’s discussion notes that marriage is
the “oldest, the most holy, the most beneficial of all orders” and one “established
at the beginning of creation when the first rules were given to the first peo-
ple.””® When people fail to honor marriage, the glossator continued, they bring
asunder all the orders of creation.”” Likewise in the sixteenth century, civil
law condemned bigamy harshly. In Germany, the influential Criminal Code
of Bamberg (1507) and the Imperial Criminal Code of 1532 both continued
the prohibition of “a married man taking another wife or of a married woman
taking another husband.” The punishment for bigamy could include death.*
Canon law on the question of plural marriage was equally censorious. The
Decretals forbade bigamy and provided for only a single exception—a divine
mandate, such as was given to the patriarchs of the Old Testament. Even then,
however, it was recognized that this was contrary to natural law.*!

Luther was conversant with both secular and canon law, but his discussions
of bigamy vacillated between consistency with tradition, modification, and
complete rejection. His earliest comments that challenge traditional views of
marriage and bigamy appeared in the 1520 treatise, On the Babylonian Captiv-
ity of the Church (De captivitate Babyonicae ecclesiae), where he observes that
if marriage is a “hospital for lust,” then one party’s inability to copulate denied
the other much needed medicine.”” If this medicinal nature of marriage could
not be found in one place, people would seek it in another, thereby putting their
souls in jeopardy. The traditional solution was to dissolve the marriage through
public testimony. If, however, the parties did not wish to publicize the man’s
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impotence and the wife could not remain continent, Luther recommended that
the wife enter into a secret, bigamous marriage, for the reason that impotence
had disqualified the first husband and rendered him “only a dweller under the
same roof with her."” Here, clearly, Luther departs from tradition. While im-
potence justified the dissolution of a marriage, nothing in the Decretals or other
pastoral advice manuals recommends a secret, plural marriage as the solution
to impotence. In fact the twelfth-century scholastic, Peter Lombard, explic-
itly denied this possibility.** Luther rejected the church’s tradition on pastoral
grounds because the wife’s soul was jeopardized by the adultery that would
likely result from her husband’s incapacity. But he does not explain why a secret
marriage was better than a public dissolution of the marriage despite the em-
barrassment that would be inflicted upon the husband. Over the next twenty
years, the question of plural marriage discussed in the Babylonian Captivity in
the abstract would give way to actual examples of bigamy, the earliest of which
appeared just a few years later.

These early discussions of plural marriage are found in Luther’s letters to
civil and ecclesiastical officials.?> The first was written to the Saxon chancel-
lor Gregor Briick (1484-1557) in 1524 and concerned events surrounding
Andreas Bodenstein von Karlstadt (1486-1541) in Orlamiinde. The exact
nature of what happened in Orlamiinde is unclear, but it appears that Karl-
stadt—Luther’s erstwhile colleague and rival—had given permission to a man
whose wife was ill to marry a second woman. Luther begins by noting that
while bigamy is not “repugnant to scripture,” he does not think it advisable that
it be “introduced among Christians” because not everything that is permissible
to a Christian “ought to be seized upon even if [Christian] freedom allows it.”
Furthermore, he did not believe that the man’s soul was truly endangered by
his wife’s illness and her inability to have a sexual relationship with him. “I
scarcely believe that God would so desert a Christian, because of some divinely
imposed impediment to conjugal rights [the wife’s illness], that he would be
unable to remain continent.’?

The second letter (August 1525) concerns Pastor Michael Kramer of Dom-
mitsch.”” Kramer was an avid supporter of Luther. In 1523 he had married
a servant from Eisenberg named Dorothea. Sometime shortly thereafter, the
bishop of Naumburg had him arrested for violating his oath of chastity, but
Kramer escaped and fled to Wittenberg. In the meantime, Dorothea grew tired
of him and sought companionship with another. When Kramer returned from
Wittenberg in 1524 to retrieve her and bring her to his pastoral appointment,
she balked. Later she would marry another man after the city council in her
new town refused to acknowledge the legitimacy of her marriage to Kramer.
Kramer, in the meantime, had also remarried. By August 1525, however, this
second wife had also left Kramer.

The status of twice-abandoned Kramer became the subject of controversy in
Dommitsch. Urged to respond, Luther wrote a short letter to the city council,
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in which he blames Kramer’s abandonment on the women, stating that they
have been “very dishonest wives” toward Kramer, and that if one of them will
not return to him, Luther has nothing to add beyond what God’s word had
already declared in 1 Corinthians 7 (“But if the unbelieving partner desires to
separate, let it be so; in such a case the brother or sister is not bound. For God
has called us to peace”). Two years eatlier, Luther had written a commentary on
1 Corinthians 7, in which he discussed whether one who had been abandoned
by a wife or husband might remarry. According to Luther, Paul “releases the
Christian spouse, once the non-Christian partner has separated himself or will
not permit his mate to lead a Christian life,” even if this meant that a Christian
might have “ten or more wives who are still living” because this is far better
than falling into a“heathen or unchristian way of life.””® Luther’s interpretation
of this text departs dramatically from tradition. Throughout the medieval era,
1 Corinthians 7 was used as a justification for the superiority of celibacy over
marriage. Luther rejected that reading earlier and offers in its place an almost
entirely novel understanding of the term “unbeliever.” In 1 Corinthians 7, Paul is
speaking of Christians married to non-Christians; in Luther’s new view, unbe-
lieving spouses cannot really be said to be a pagan. Rather, the act of leaving and
refusing to return to their spouse marks them as “truly a heathen and unchris-
tian.” Kramer'’s two wives both fit this category. Thus, if Pastor Kramer “cannot
live without a wife, then he is free, in the Name of God, to take another.”?

In these first two examples of Luther’s pastoral advice concerning bigamy
and marital fidelity, a pattern emerges: his advice varies depending not on the
congruity of the situation to his previously stated position, but rather accord-
ing to the theological position of the actors involved. The difference between
his advice regarding Pastor Kramer and the un-named Orlamiinde parishio-
ner is striking. Both scenarios mirror hypothetical situations eatlier outlined
by Luther. In the first case, however, Luther not only condemns the proposed
bigamous marriage as contrary to true Christianity and scripture, but also even
denies that a person in such a situation would be unable to remain sexually
faithful to his sickly wife—the very justification for secret plural marriage he
had advocated in the Babylonian Captivity. In the second case, Luther’s opinion
is exactly in keeping with his position in the 1523 commentary on 1 Corinthians
7. The only discernable difference is that while Kramer was an active supporter
of Luther, Katlstadt was by then a theological adversary.* This pattern of alter-
ing advice to suit not the situation but the actors continued into the 1530s.

Bigamy and the Marriage of Henry VIII

Luther’s habit of adapting his pastoral advice to fit his intetlocutor is also evi-
dent in his relationship with King Henry VIII. Henry apparently first learned
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some specifics of Luther’s theology in 1519. In 1521 Henry published his
famous retort to Luther’s Babylonian Captivity. The two men continued to
quarrel throughout the 1520s. Their debates were acrimonious and marked
by personal invective. Thus, it is somewhat surprising that as part of his cam-
paign to secure support for the annulment of his marriage or his divorce from
Catherine of Aragon, Henry sought the opinion of Protestant theologians on
his “great matter.” Simon Gryneaus, a Basel professor visiting in England, was
dispatched back to the Continent where he secured the opinions of the reform-
ers Huldrych Zwingli, Martin Bucer, Johannes Oecolampadius, and Philip
Melanchthon. Robert Barnes was delegated to secure the opinion of Martin
Luther.?

“Much ill-will” greeted his opinion in England.’” Luther completely rejected
the possibility of divorce and added that if Henry proceeded to divorce Cath-
erine, he would violate the law of God and the queen would still remain both
his wife and the legitimate queen.”> As already noted, Luther was generally op-
posed to divorce except in cases of adultery, abandonment, or incapacity. None
of those conditions applied to Henry. Furthermore, the birth of Mary Tudor
ruled out divorce even if Levitical law had been broken. On this point Lu-
ther was consistent. A year earlier, in On Marriage Matters, he had noted that
forcing a divorce would destroy the woman’s honor and therefore the marriage
ought to be maintained out of “mercy and to prevent greater calamity** The
greater calamity Luther saw in the case of Henry VIII was that it would “make
the mother as well as the daughter into incestuous women.”” Just a few weeks
before Luther and Melanchthon were approached about Henry VIII's mar-
riage difficulties, they wrote an opinion on marriage matters and consanguinity
for some Protestant princes. In that memorandum they noted that people are
often confused by the rules of aflinity and are even more perplexed by malleable
papal dispensations that sometimes annul these rules.

Nevertheless, there could never be a case “when one should leave a marriage
for God’s sake.”?® Thus, Luther’s reticence to endorse the divorce is not terri-
bly surprising. As an alternative he held out the possibility of Henry taking a
second queen: “Before I would approve of such a divorce,” he wrote, “T would
rather permit the King to marry still another woman and to have, according
to the examples of the patriarchs and kings, two women or queens at the same
time,””” This suggestion was in keeping with the literary device he had used
a decade earlier and had already been raised elsewhere.”® Where Luther did
alter his opinion relative to Henry VIII was in his complete dismissal of the
purported foundation of Henry’s anxiety: the prohibition of his marriage by
Leviticus 18.

Luther consistently opposed marriages of affinity and specifically a marriage
between a man and his brother’s wife. In 1522 he wrote on the issue of con-
sanguinity twice and forbid such a marriage in each: “God has forbidden these
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persons [from marrying], namely, my father’s brother’s wife; my son’s wife; my
brother’s wife.” Four years after his opinion on Henry’s marriage, Luther pro-
duced a theological opinion on a proposed marriage in Zwickau in which a
man had already lain with his deceased wife’s sister and now sought to marry
her. In that memorandum, Luther declared that the couple must separate be-
cause “God’s command forbids it...as is made clear in Leviticus 18, in this case
it is a primo gradu affinitatis . .. which is also forbidden by imperial law.” Fur-
thermore, if the couple continued to live together as married, they will suffer
“very troubled consciences.*

Luther could have passed over Leviticus 18 in his answer to Henry VIII. He
had already declared why, even if Leviticus did forbid the marriage, it was no
longer binding because of the birth of Mary. Instead, he spent nearly four pages
laying out exactly why Leviticus 18 bore no relevance to Henry’s case: “There-
fore on the basis of this passage the doctors of the opposition [those support-
ing Henry’s divorce] could accomplish nothing that is sound, even if the law of
Moses [still] bound us Gentiles. How much less can they accomplish now since
Moses’ law does not bind us Gentiles!” While Luther does not betray his ear-
lier theological commitments to the same extent that he did in the mid-1520s
cases, the long history of personal attacks between Henry VIII and Luther
seems to have colored his response to the questions of divorce or annulment.

Polygamy and the Kingdom on Miinster

Perhaps the most notorious example of polygamy in the sixteenth century was
the Anabaptist kingdom of Miinster. Beyond its simple notoriety, however,
Miinster is important to Luther’s discussion of polygamy because the advocates
of polygamy in the kingdom used both scriptural and theological arguments on
their behalf. How Luther dealt with those arguments and the consistency of
his opinion after Miinster follow the same tendency of fitting his advice to the
persons involved, and not to the subject.

Polygamy was first introduced in Miinster in July of 1534 and came to an
end nearly a year later when the city fell to the armies of Miinster’s bishop and
his allies. Luther kept himself informed about events in Miinster but, surpris-
ingly, wrote on them only twice.*' Both writings are short prefaces appended to
larger works by others.

The first prefaces Urbanus Rhegius' (1489-1541) Confutation of the New
Valentinian and Donatist Teachings in Minster (Widderlegung der Miinster-
ischen newen Valentinianer und Donatisten bekentnus).* The Confutation
responds to Bernhard Rothmann’s Restoration of True and Sound Christian
Doctrine (Restitution Rechter und gesunder christlicher Lehre), a defense and

apology of Anabaptist theology that appeared in 1534. Rhegius refutes Roth-



