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INTRODUCTION

The Department of Homeland Security (DHS), established by Congress in the wake of the September 11, 2001, terrorist attacks, is the third-largest federal agency, with more than 180,000 employees.1 Most of its many functions are well known to the public and associated with national security or law and order. The department seeks to protect the nation against future terrorist attacks by disaffected citizens or foreign nationals. It houses the Federal Emergency Management Agency, which responds to natural disasters and, if necessary, major terrorist incidents. Through its Transportation Security Administration and its air marshals, it keeps air traffic safe, at times in controversial ways, by screening passengers and tracking potential hijackers. Its Customs and Border Protection (CBP) inspectors screen individuals arriving at airports, seaports, and land points of entry, seeking to exclude those who do not have a right to enter the United States, and CBP border patrol agents guard the southern and northern land borders to prevent entry by those who try to circumvent the established entry points. A cybersecurity unit works to safeguard the country from people who would attack its electronic infrastructure.

Within this sprawling national security bureaucracy lies a relatively tiny unit with a distinctly humanitarian mission: the nation’s Asylum Office.2 The office is one of three very important bodies that offer the protection of the United States to people who fear persecution in their home countries. Along with the Justice Department’s immigration courts and Board of Immigration Appeals, the Asylum Office carries out the duties assigned to the executive branch by the Refugee Act of 1980. These responsibilities reflect the value that Americans place on providing safe haven to people across the globe who are threatened with imprisonment, torture, and death because of their political beliefs or activities, their religion, their race or ethnicity, or their membership in disfavored groups. The Asylum Office also helps to fulfill the United States’ international obligations under the United Nations Refugee Protocol, a treaty to which the United States has been a party since the presidency of Lyndon Johnson.3

It is something of an historical accident that this humanitarian agency is nestled in a department whose principal duties are counterterrorism and law enforcement. When the Asylum Office was created, it was lodged, along with virtually all other offices concerned with immigration, in the Immigration and Naturalization Service (INS) of the Department of Justice. The INS was one of the casualties of 9/11. Part of the motivation of Congress when it created DHS in 2002 was to tighten border security, so it moved most of INS into the new department.4 The Asylum Office was swept along, together with immigration officials primarily concerned with law enforcement: the border patrol and Immigration and Customs Enforcement (ICE) officers, who detain foreign nationals during removal proceedings and physically remove those who have been ordered to leave.

The Asylum Office has now been in operation, either in INS or in DHS, since 1990.5 From October 1995 until June, 2009, 1,238 of its officers (usually fewer than 250 officers serving at any particular time) interviewed an average of more than 28,000 asylum applicants annually, deciding in each case whether or not to grant asylum. This enormous caseload makes the Asylum Office one of the largest adjudication systems in the United States.6 Until now, however, there has been little systematic analysis of the office’s decisions, and until we conducted the study reported in this book, there was only anecdotal evidence, and no statistical analysis, of the impact of the one-year filing deadline. This strict procedural bar, enacted by Congress in 1996, requires the Asylum Office to reject most asylum applications filed more than a year after the applicant entered the United States.

Each asylum decision potentially involves serious human suffering. The decisions of the Asylum Office therefore warrant careful investigation. All asylum applicants claim that they reasonably fear persecution if sent back to the country from which they fled. If the agency makes a mistake by wrongly excluding an applicant, that person could face detention, torture, and even death upon return to the home country. The refuge we offer to individuals fleeing such mistreatment because of their political activities, their religious beliefs, or the color of their skin is grounded in core American values. Moreover, our nation has bound itself under international law to protect to individuals within our borders who face persecution in their home countries.

On the other hand, an erroneous grant of asylum can allow fraudulent applicants to remain in the United States, using the asylum process to obtain immigration benefits for which they might not otherwise be eligible for many years, if at all. Mistakes in favor of people who should not be granted asylum also harm genuine asylum applicants. The press occasionally discovers a case in which someone won asylum by concocting a false claim or exaggerating a genuine claim.7 False but successful claims threaten the accuracy of the asylum adjudication process, and reports of fraud can spur political attacks that weaken America’s legal commitment to protecting refugees.

We undertook several related projects to understand the aggregate outcome of Asylum Office adjudication. We performed a range of statistical analyses on a database of over 380,000 asylum cases decided by INS and DHS between October 1, 1996, and June 8, 2009. First, we used the full database to ascertain the effect of the one-year deadline on asylum applications that Congress required the Asylum Office to enforce after April 15, 1998. We separately analyzed the approximately 303,000 of those cases in which the applicant met the deadline or was found to qualify for an exception thereto. We examined biographical data on the 221 asylum officers who decided 31,635 of the cases, and correlated these personal characteristics with case outcomes.

We supplemented our quantitative research with qualitative research. We analyzed the results of a questionnaire that the Asylum Office administered to its asylum officers and supervising asylum officers in 2011, which asked these officers about various aspects of adjudication that could not be understood by statistical analysis of the outcomes of cases. In order to further ground our hypotheses about our findings in experience rather than speculation, we reviewed the results of our quantitative work with experienced asylum officers from the eight different regional offices. Our interviewees had worked both as frontline officers who interviewed asylum seekers on a daily basis and as supervisors who reviewed the decisions of several asylum officers. We also presented the results to senior officials at the national headquarters of the Asylum Office. The interviews with the asylum officers and the headquarters staff were conducted with the understanding that we would not identify interviewees by name. We particularly asked all of these officials for their interpretations of some of the most surprising results of our data analysis. Many of the explanations they offered are reported in this book, particularly in chapters 6 through 10.

The results of all of these investigations are reported in the text and graphs that follow. In addition, we have posted on a website the original databases on which our studies are based, for those who might wish to replicate our analysis or perform their own investigations on this data.8

Chapter 1 describes the asylum adjudication system and the central role played by the Asylum Office. The first part of chapter 2 provides a statistical portrait of the refugees in terms of their nationalities, genders, ages, methods of entering the United States, and other personal characteristics recorded by the Asylum Office. In the second part of chapter 2, we turn to the asylum officers and provide two statistical snapshots of the officials who decide the fates of applicants for asylum.

Chapters 3, 4, and 5 discuss the one-year time limit on filing asylum applications that Congress imposed in 1996, which became effective on April 16, 1998. This limit precludes asylum for people who apply more than one year after entering the United States, with two exceptions. Chapter 3 describes the deadline and the exceptions that Congress allowed. It also considers why some asylum applicants are unable to file within a year, which explains why Congress saw fit to create exceptions to the deadline. Chapter 3 also explores how DHS interprets the exceptions to the deadline. Chapter 4 examines the characteristics of the applicants who were able to meet the deadline, and of those who sought asylum after the deadline had passed. In chapter 5 we investigate the characteristics of those who qualified for the deadline and those who did not, and we project how many applicants who otherwise would have been granted asylum by DHS were in fact turned down because of the deadline.

In chapters 6 through 10 we look at the adjudication of the “merits” of asylum cases; that is, whether an asylum officer found that the applicant had a well-founded fear of persecution on the basis of one of the five protected grounds. These chapters look only at cases that were not rejected because of the one-year filing deadline. In the asylum cases explored in these chapters, the applicant either sought asylum before the deadline went into effect, filed on time, or qualified for an exception to the deadline. In all of the cases discussed in these chapters, therefore, the Asylum Office considered whether the claim was credible and the applicant was eligible for asylum as a matter of law.

Chapter 6 looks at how grant rates changed over the fourteen-year period covered by the database. It examines the extent to which fluctuations in grant rates may have corresponded to major changes in asylum law and policy: particularly the recognition of gender-related claims at the outset of that period, the change in law creating the one-year deadline, the terrorist attacks of September 2001, and the congressional action in 2005 that tightened the credibility and corroboration standards that applicants had to meet.

Chapter 7 analyzes four characteristics of asylum cases—some related to the merits of the cases and some that seem unrelated—and their relationship to grant rates. In particular, it examines two sociological characteristics of applicants: whether they had dependents with them in the United States and their gender. This chapter also explores two factors relating to the asylum process: whether applicants entered the country with or without valid immigration documents and whether applicants were assisted by a representative in preparing their applications.

Chapter 8 looks at a subject that we first examined, with a smaller database, in our prior book, Refugee Roulette. We consider disparities in grant rates among the eight asylum offices, looking not only at the overall differences in rates but also at how the offices compared when adjudicating particular categories of applicants, such as those with dependents, those with representation, and those who applied in the aftermath of the 9/11 attacks.

In chapter 9, we focus our attention on differences in outcomes that depend on individual asylum officers. The chapter considers disparities within each regional office. Cases are assigned randomly to officers within each regional office, so in principle the grant rates of officers within an office should be approximately equal. The chapter looks at the degree to which disparities from this ideal occurred, both for cases as a whole and for high-volume nationalities within the office.

In chapter 10, we examine correlations between grant rates and the asylum officers’ personal histories, such as the number of cases they previously decided, and, for those cases decided by officers on whom DHS had collected biographical data, the officers’ personal characteristics such as educational attainments, ethnicity, and gender. We also explore several ways in which the officers’ and the applicants’ biographical characteristics interact.

We summarize our conclusions in chapter 11. We found that asylum officers granted more often to those fleeing the most abusive human rights situations, which reflects the kind of merits-based adjudications that policy makers and refugee advocates should hope to see. We also found that certain officer characteristics, such as gender, did not seem to matter in terms of outcome. But certain officer characteristics did correlate with higher or lower grant rates. This chapter discusses those findings and makes recommendations for policy makers and adjudicators to address the influence of external, non-merits-based factors on asylum outcomes.

Our statistical methodology, including further description of the databases we analyzed, the statistical analyses we conducted, and the variables we created for those analyses, appear on the website associated with this book along with additional relevant data.9 The website also provides a link to the database made public by DHS, coding conventions used by DHS, and the outputs of the regressions that we conducted for this book.

We greatly admire the work done by asylum officers, who make difficult, stressful, decisions every day, decisions that are life changing for every person whom they interview. We hope that this book contributes to better public understanding of the work that these important public servants perform and to reforms that will ensure that, to the greatest extent possible, asylum claims are adjudicated based only on their merits.




1
Seeking Refuge

The United States was settled in part by waves of refugees, including the Pilgrims and Puritans, seeking freedom from religious and political persecution. Nevertheless, laws, regulations, and government programs to protect refugees systematically and apolitically are of surprisingly recent vintage, dating only from 1980.

In 1968, the United States ratified the United Nations Protocol Relating to the Status of Refugees. Parties to this treaty agreed that they would not deport refugees to other lands where their lives or freedom would be in danger.1 Thirteen years later, Congress passed the Refugee Act of 1980 to implement its obligations under the Protocol.2

The Refugee Act formalized a system of resettlement through which the United States now protects tens of thousands of refugees from persecution each year.3 Many of these individuals, displaced by ethnic violence, were living in United Nations refugee camps or in African or Asian cities. After careful screening by the departments of State and Homeland Security, the refugees are brought to the United States at government expense. With the help of local faith-based and community organizations, they are resettled in American communities.4

The 1980 Act also created a system of asylum for people who come to the United States to seek refuge on their own. The criteria for asylum eligibility are the same as those for eligibility for refugee resettlement: to be granted asylum, a person must be unwilling or unable to return to her own country because she has a well-founded fear of being persecuted there on account of her race, religion, nationality, political opinion, or membership in a particular social group.5

The Application Process

A foreign national who is physically in the United States may apply “affirmatively” for asylum by completing Form I-589 of the Department of Homeland Security (DHS) and mailing or delivering it to a DHS service center.6 Nearly 80 percent of all asylum applications are initiated in this manner.7 DHS adjudicates these affirmative applications in the first instance. If DHS does not grant an application, it may be renewed during a removal (deportation) hearing in a Department of Justice (DOJ) immigration court.8

The other fifth of asylum applications, termed “defensive” applications, are filed by individuals who are apprehended by federal officials before they apply for asylum. With the recent exception of unaccompanied-minor claims, these applications are adjudicated only in the immigration courts of the Department of Justice.9 This book is concerned only with DHS adjudication and therefore is a study of only the affirmative asylum cases.

The asylum application, which much be completed in English, is neither short nor simple.10 The current form is twelve pages long, with fourteen pages of instructions. It requires applicants to provide exhaustive information about their identity, family relationships, education, employment, travel, and reasons for fearing persecution or torture in her home country.11 In particular, it requires applicants to describe their prior political, religious, and ethnic affiliations and activities, any past mistreatment or threats (including arrests, detentions, and torture), and the reasons they fear returning. Applicants must respond in detail and provide corroboration. The form directs claimants to

provide a detailed and specific account of the basis of your claim to asylum or other protection. To the best of your ability, provide specific dates, places, and descriptions about each event or action described. You must attach documents evidencing the general conditions in the country from which you are seeking asylum or other protection and the specific facts on which you are relying to support your claim. If this documentation is unavailable or you are not providing this documentation with your application, explain why.12

An asylum applicant may receive assistance in filling out the form, either from a friend or relative or from a professional, such as a nongovernmental organization (NGO) or an attorney; a person who assists the applicant must also sign the form.13 Although an affirmative asylum seeker may complete an application by writing brief answers on the form itself, many accept Form I-589’s invitation to attach narrative statements describing past persecution or reasons to fear persecution in the future and to annex additional documents to prove identity and to support their claims.14 These additional documents may include, among other things, statements or affidavits from fact and expert witnesses, copies of arrest warrants, medical records showing treatment for injuries received during demonstrations or imprisonment, and published reports about human rights violations in the applicant’s country.15 Particularly when prepared by professionals, asylum applications can include hundreds of pages of supporting documents.

After receiving an application, service center personnel undertake two tasks. First, they enter much of the information from the I-589 form into a computer system known as RAPS (the Refugee, Asylum, and Parole System).16 Data in RAPS are visible to all DHS personnel who subsequently participate in the adjudication of the case.17 Second, they forward the application to the DHS asylum office with jurisdiction over the region in which the asylum seeker was living at the time she applied for asylum.18 Upon receiving an application, the regional asylum office sets a date for the applicant to appear for a personal interview with an asylum officer.

Each of the eight regional asylum offices houses some dozens of asylum officers, several supervising asylum officers, at least one quality assurance officer, and a director and deputy director. The asylum officers are a part of a special corps of civil servants, within the DHS bureau known as Citizenship and Immigration Services (USCIS). They are recruited in two ways. Some of them are hired through internal vacancy announcements circulated within the federal government. Only current or former federal employees are eligible for appointment to positions advertised in this way. Because experience with immigration is a desired job qualification, asylum office managers often choose to limit the announcement to employees of DHS. As a result, officers hired in this manner may come from other parts of USCIS or from the agencies concerned with immigration law enforcement, such as the Border Patrol or Immigration and Customs Enforcement (ICE), the DHS bureaus responsible for preventing the entry of and deporting certain foreign nationals. Others are hired through public announcements on government’s website, usajobs.gov. (When public announcements are used, applicants who are veterans have a strong advantage because the law requires the federal government to give them a “veterans’ preference.”)19 Through public announcements, the Asylum Office has historically been able to attract and hire advocates, NGO attorneys, private bar attorneys, and returning Peace Corps volunteers—and continues to do so today. During the latter years of our study, many officers were hired through the now-defunct Federal Career Internship Program. Hence, the composition of the asylum officer corps has included a diverse mix of professionals from backgrounds that span multiple sectors and work experiences. Although national headquarters must approve the hiring of each new asylum officer, the person with the greatest influence over hiring policies and decisions in each of the eight regional offices is the director of that office. As a result, the particular mix of prior backgrounds among the officers in a region at any particular time strongly reflects personnel choices made by the individuals who were the office directors during the several previous years.

All of the officers undergo an extensive initial training course, which is currently a twelve-week residential program. They also receive weekly training on asylum law, human rights conditions around the globe, and interviewing techniques.20 At any given time, nearly three hundred asylum officers are on duty among the eight offices.21

After the interview, the asylum officer makes a recommended decision on the case.22 These recommended decisions are always reviewed by a supervising asylum officer.23 Supervisors frequently give general guidance to officers about what to look for, how to analyze cases, how to assess credibility, and what they expect by way of a written report on a case. They cannot, however, spend the amount of time with each file that the interviewing officer spends, and they usually approve an interviewing officer’s conclusions and recommendations. As a result, supervising asylum officers have told us that on a daily basis, the frontline officer who interviews the applicant has the most influence on whether asylum is granted.

In each region, asylum officers work under the pressure of high caseloads.24 With a few minor exceptions, cases are assigned randomly to a particular officer.25 In some of the regional offices, the random assignment is made several days before an interview is scheduled; in others, it takes place on the morning of the interview. Even when officers are assigned cases in advance, applicants often bring their supporting evidence with them to the interview, so whether or not an office assigns cases to officers before the interview date, an officer must study much or all of the documentary evidence while an applicant is in the waiting room. Officers usually have an hour or less to read an application or otherwise prepare for the interview.26 On average, an asylum officer is expected to spend only four hours on each case, including reading the application, performing any necessary background research on conditions in the applicant’s country, interviewing the applicant, checking the applicant’s immigration history and fingerprints, and writing a recommendation and report to the supervisory asylum officer.27

The applicant has the burden of proving eligibility for asylum.28 The task of the asylum officer is to separate the cases in which the applicant proves eligibility through testimony and documents from those in which the applicant fails to prove eligibility. When evaluating a claim, an asylum officer considers the applicant’s written responses to the questions on the I-589 form, the corroborating evidence that the applicant filed, and the applicant’s oral responses to questions posed during the officer’s personal interview of the candidate, which usually occurs within forty-five days after the form is filed.29

An applicant who does not speak English must bring an interpreter to the interview; the government does not supply one.30 The applicant may also bring a lawyer or a lay representative, but the government does not provide representation, even for indigent applicants.31

The interview by the asylum officer is not an adversarial proceeding, but it is nevertheless intended to be searching.32 The asylum officer is charged with determining whether the applicant is eligible for asylum under the applicable statute33 and regulations.34 This task consists of four components: determining whether the applicant met the required time limit or an exception thereto; deciding whether the facts related, if true, would qualify the applicant for asylum under the well-founded fear standard; assessing whether she is telling the truth; and ascertaining whether any other law, such as the law prohibiting asylum for people who have committed certain nonpolitical crimes, bars the applicant from receiving protection.

Since April 16, 1998, when the one-year deadline on asylum applications became effective, part of the interview process involves an inquiry into whether the applicant sought asylum within one year of entering the United States.35 If the applicant was admitted to the United States after being “inspected”—that is, after presenting a passport to an immigration officer at a port of entry (for example, at an airport, seaport, or land border crossing)—the determination of whether the deadline was met is generally simple; the asylum officer compares the date of entry stamped on the passport with the date the asylum application was received by DHS. If this comparison shows that entry was more than a year before application, the asylum officer must inquire into whether the applicant qualifies for one of the exceptions to the one-year deadline (described in chapter 3) and, if so, whether the applicant filed within a reasonable period of time after the exception no longer excused the late filing. Persons who entered without inspection (such as by crossing the Mexican or Canadian border at a place other than a designated border crossing) may apply for asylum, but because they do not have passport stamps to prove their date of entry, they must try to establish this date through other evidence.36

The asylum officer must also determine whether the applicant’s history, if true, warrants a grant of asylum under current legal standards. In some cases, the law is relatively straightforward. For example, if the applicant was imprisoned and tortured because she was a human rights activist, a leader of a dissident party, a member of a minority tribe, or an adherent to a particular faith, she is clearly eligible under the law. But if she fled her country only to avoid a raging civil war and was not targeted because of one of the statutory grounds such as her political views or ethnicity, she is ineligible. Many cases fall in a middle ground in which the officer may have to do research on asylum law before coming to a decision. For example, the law does not define “persecution,” and there are conflicting court opinions on whether political imprisonments of particular durations, without physical violence, constitute persecution. Asylum can be granted to someone who is at risk of persecution by a group that the government is unwilling or unable to control, but the law is in flux with regard to whether a person who is targeted by a violent gang because of his refusal to join the gang is a member of a “social group” and therefore eligible for protection. Sometimes, asylum officers are called upon to decide truly novel legal issues.37

The most difficult task for an asylum officer in most cases is determining whether the applicant is telling the truth. Some people come to the United States to seek a better life and are neither victims of past persecution nor threatened with persecution in the future. Some of these individuals apply for asylum after memorizing the facts of other people’s lives or formulating claims based on stories of persecution that they heard on the radio. Sometimes smugglers coach their clients on how to tell a persuasive but fictitious story of persecution.38 An asylum officer must distinguish the genuine refugees from the frauds. She has very few tools for making this judgment. Nevertheless, inconsistencies between the written application and the oral testimony, even those tangential to the applicant’s asserted fear of persecution, may doom the claim.39 The lack of documentary corroboration that, in the view of the asylum officer, should have been available, is also a basis for declining to grant asylum.40 This is true even though genuine asylum applicants often do not have persuasive supporting documents such as arrest warrants; foreign dictators do not generally provide victims with clear evidence of persecution.

The asylum officer’s work of separating genuine from false claims is made all the more difficult by language barriers and imperfect translation; cultural differences that make credibility judgments based on nonverbal behavior inaccurate; and the effects of torture and trauma itself. The latter often make it difficult for applicants to recall or relate the incidents of abuse that they suffered, particularly if they were raped or subjected to other humiliating treatment. An asylum officer generally tries to determine whether the applicant’s narrative is sufficiently detailed, internally consistent, consistent with the written application and any other documents that were supplied, and consistent with published reports about the country in question, including, importantly, the State Department’s annual report on each country’s human rights record.41

In the oral interview, the applicant is sworn to tell the truth under penalty of perjury, and the asylum officer typically elicits details of the applicant’s personal history. The applicant’s representative is not permitted to question the applicant but may make a closing statement at the end of the interview.42 If the interview discloses a significant error in the data that has been entered into the RAPS system (for example, if RAPS indicates that the applicant has Ethiopian citizenship, but the applicant demonstrates that although she lived for some time in Ethiopia, her nationality is Eritrean), the asylum officer corrects the RAPS entry.43 However, asylum officers report that they rarely change data in RAPS except to correct the spelling of the applicant’s name,44 or sometimes to change the date on which the applicant entered the United States.45

At the end of the interview, the applicant is usually directed to return to the regional asylum office in two weeks for a written decision.46 Interviewers and applicants generally have no contact with each other after the interview while the decision is pending.

After the interview, the asylum officer makes a written recommendation of a disposition, justifying the proposed decision to a supervising asylum officer by reference to the application and the officer’s interview notes. Asylum officers have no quota of cases that they must approve, reject because of the deadline, or refer to immigration court because they do not think that the applicant has proved eligibility for asylum.

In cases in which the one-year filing deadline applies, the asylum officer is directed to conduct a thorough inquiry into both the merits of the claim and the applicability of the deadline.47 But if the deadline was not met and no exception applies, the officer refers the case to an immigration judge based on the deadline regardless of the strength of the applicant’s case on the merits.48 For cases barred because of the deadline, the officer’s write-up of the case need not include “a full account of the material facts of the applicant’s claim, nor must they discuss whether an applicant has established past persecution or has a well-founded fear.”49 This written assessment must, however, include a great deal of detail establishing that the deadline was not met and that no exception applied.50

The supervising asylum officer may approve or disapprove the proposed disposition. The supervisor may also ask another asylum officer to review the case.

For the majority of applicants who have no other lawful immigration status, the asylum office makes one of three decisions. First, if it concludes that an applicant filed on time and met the statutory requirements for asylum, the office grants the application. Second, if the applicant cannot prove that she filed within a year of entering and has not proved a changed or extraordinary circumstance to justify a later filing (or if the applicant proves such a circumstance but did not apply within a reasonable time after the circumstance justifying the delay no longer applied), the asylum office “rejects” the application and “refers” the case to immigration court for a removal (deportation) hearing. Finally, if an applicant filed on time or proved a changed or exceptional circumstance but has not proved eligibility for asylum (or is barred by some other law, such as the ban on granting asylum to those who have committed certain crimes), the department also “refers” the applicant to immigration court, in the Department of Justice, for a removal hearing.51

An applicant who returns to the regional asylum office as directed is given the decision in writing. If the decision is a grant of asylum, the case is over. If asylum is not granted and the applicant has no other lawful immigration status at the time of the decision, the decision of the asylum office includes the summons (euphemistically called a “notice to appear”) to immigration court. If the applicant does not attend the court hearing, she will be ordered “in absentia” to be removed to her home country.52 If she participates in the hearing, her asylum application will be adjudicated de novo. However, unlike the asylum office interview, the immigration court hearing is adversarial in nature; an ICE lawyer will cross-examine the applicant vigorously and will usually argue against asylum and in favor of removal.53

Furthermore, even meritorious applicants may remember or state facts somewhat differently in court, compared to their applications or asylum officer interviews. The passage of time between interviews and hearings, the impact of trauma on memory, and different levels of preparation by representatives could all lead to such differences in accounts. “De novo” hearings are, in principle, proceedings in which the parties start over again, and the result of the DHS adjudication supposedly has no bearing on what the immigration judge decides. But during cross-examination, ICE lawyers often use any variations between statements that applicants made previously and those made in court to discredit the applicants by suggesting to the judge that they are lying.54 If the judge does not grant the applicant some relief from removal such as asylum, the judge will order the applicant removed—deported—from the United States.

Even if the applicant ultimately prevails in immigration court, however, she is almost always much worse off than if she had succeeded during the asylum office interview. Immigration courts are badly backlogged, and it can take two years or longer to have a hearing on the merits of the case, during which many applicants have to live in poverty or off the charity of relatives, some of whom use them as unpaid laborers.55 Her husband and children back home (who could join her if she wins asylum) may meanwhile be at risk of persecution or death because of her own apparent flight from the country, or because the persecuting regime identifies them with her.

In the small percentage of cases in which the applicant does not meet her burden of proof but has another lawful U.S. immigration status (such as a still-valid student visa) at the time of an asylum officer’s decision, she is given a “notice of intent to deny” the application instead of a referral, because she is not subject to removal at that time. The notice explains the reasons for the proposed denial in more detail than the summary explanation that is given to applicants who are referred. She is given sixteen days in which to submit a written rebuttal to the notice.56 If the asylum officer and supervisor are not persuaded by the rebuttal, her application is formally denied, but she may remain in the United States until her lawful status expires.

Tens of thousands of individuals submit themselves to this process every year, knowing that they are risking their chance of remaining in the United States on the hope that an asylum officer will rule in their favor. A refugee who does not apply may succeed in remaining in the United States without lawful status for years, working in an underground economy. But without proper documents, it will be very difficult if not impossible to get a driver’s license, open a bank account, or obtain more than marginal employment. If the refugee is apprehended for even a minor offense, such as a traffic violation, he may be identified by name or fingerprints and jailed until deported.57 On the other hand, if she applies for asylum and does not ultimately prevail, she will have identified herself and provided her address and other information to the United States government, making it much more difficult to remain unknown and in hiding, and more likely that she will be deported and barred from reentering the United States for many years.58 It is likely, therefore, that many people who fear persecution but have scant evidence to support their claims, or who have strong claims and evidence but learn that they have missed the application deadline, do not apply for asylum, taking their chances on living underground.

Who are the affirmative asylum seekers who ask the Department of Homeland Security to judge their eligibility for protection in the United States? Where do they come from, how do they enter the United States, to what extent do they have legal assistance when they file for asylum, and what else do we know about them? And who are the asylum officers who decide whether to grant refuge to these applicants? Chapter 2 includes a statistical profile of the affirmative applicants over a fourteen-year period, from the fall of 1995 through the spring of 2009. Chapter 2 also includes a statistical profile of the asylum officers who decide whether to grant refuge to the applicants.




2
The Applicants and the Adjudicators

This study analyzes a database drawn from the Department of Homeland Security’s RAPS system, providing information about 552,760 asylum applications filed between the beginning of FY 1996 and June 8, 2009.1 We studied only the cases in which the applicants were really seeking asylum (as opposed to another form of relief) and were actually interviewed by asylum officers.2 The Methodological Appendix, which is available on a website associated with this book, describes in detail why we excluded certain cases from our study.3

The resulting data on which this book is primarily based consisted of 383,480 cases. For most of our analyses of the one-year filing deadline, we used a smaller database of the 303,601 cases filed after April 16, 1998, when the deadline came into effect. For our analyses of cases decided on the merits, beginning in chapter 6, we explored the database of 329,361 cases (including those filed after April 16, 1998) that were not rejected because of the deadline. These cases were either filed before the deadline came into effect, filed timely, or filed late but subject to one of the exceptions to the deadline. And for our analysis of asylum officer characteristics in chapter 10, we analyzed a much smaller database of 31,635 decisions made by the 221 asylum officers who provided personal information as part of their Asylum Officer Basic Training Course (AOBTC).

For each case, the DHS data included the following information:

• A serial number assigned to the case4

• The applicant’s age at the time of filing

• The applicant’s date of entry into the United States5

• Whether the applicant was also seeking asylum for dependents (a spouse and any unmarried children under the age of 21) who were in the United States

• The applicant’s gender

• The applicant’s nationality

• The applicant’s religion if she chose to list a religion

• Whether the applicant was represented when she filed her application

• The applicant’s immigration status at the time of entry (whether the applicant entered the United States with a visa, and if so, which type of visa)

• The date of the asylum application

• A code number for the asylum officer who adjudicated the asylum claim6

• The regional asylum office in which the case was adjudicated7

• The date of the asylum office decision

• The outcome of the adjudication

Characteristics of the Asylum Applicants

The characteristics of the cases in the large applicant database of 383,340 cases are summarized below. We divide these summaries into four multiyear periods, which we discuss further in chapter 6.8

As might be expected, the composition of the applicant pool changed during the period of our study. Most of the changes reflected shifts in human rights conditions in the countries from which the applicants fled (for example, the signing of a peace agreement in Guatemala). In the case of the Chinese, they may have resulted from a change in U.S. asylum policy regarding flight to avoid sterilization and abortion.

As figure 2-1 shows, before 1998 the largest percentage of applicants (nearly 40 percent) came from Latin America and the Caribbean, with fewer than 10 percent coming from East Asia. However, the 1990s saw a large influx of immigrants from China, many of them asylum applicants,9 and the proportion of East Asian applicants increased dramatically, while the percentage of Latin Americans fell to about a quarter of the applicant pool. In the late 1990s, approximately equal percentages of applicants came from Latin America, Africa, and East Asia, but by the late 2000s, by far the largest proportion were applicants from East Asia.


Fig. 2-1. Applicants’ Regions of Origin, Percentages
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Percentages tell only part of the story, however. As figure 2-2 shows, the percentage increase among East Asian applicants was really a result of the smaller number of Latin American and African applicants in the later years, as East Asian applications held rather steady after 1998.

Figures 2-3 through 2-6 show which countries were the principal nations of origin of the asylum applicants. Between 1995 and 1998, because of civil wars and related persecution in Central America, Guatemala and El Salvador produced the largest numbers of asylum applicants. Together, nationals of these countries constituted 27 percent of the applicant pool. Some of these applicants had fled to the United States much earlier, but as there was no deadline on applications in those years, they could apply until April 16, 1998, without regard to the length of time they had spent in the United States.

A few years later (mid-1998 through 2001), when persecution associated with the wars in their countries had diminished significantly, Guatemalans and Salvadorans constituted only 3.5 percent of the applicant pool. By then, the largest group of applicants by far consisted of Chinese people, with Haitians, Colombians, and Somalis second, third, and fourth, reflecting the turmoil in those nations (figure 2-4).10 The fact that so many Colombians applied for asylum reflected their flight from the threat of terrorist organizations, (particularly the Revolutionary Armed Forces of Colombia (FARC), which the Colombian government could not control. Armenians also made the top-five list in those years, with Indonesians close behind.


Fig. 2-2. Applicants’ Regions of Origin, Numbers
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Fig. 2-3. Principal Countries of Origin, FY 1995–1998
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Fig. 2-4. Principal Countries of Origin, FY 1998.5–2001
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During the period after the September 11 terrorist attacks, Somalis no longer applied in large numbers. Perhaps it had become considerably more difficult to reach the United States, and perhaps many who had the means to flee the chaos in that country for the United States had already done so (figure 2-5). Chinese nationals remained the largest group of asylum seekers.
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