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Preface

THis BOOK is designed to serve as a teaching tool, as a re-
searcher’s guide, and as a scholarly investigation. The latter
two purposes need little explanation. The book takes the form
of a case study that puts litigation into a familial, social, and
societal context. The material on which it is based is perhaps
uniquely suited for such a task in this area. As a guide, the
book will enable researchers to hypothesize better the kind of
material that might be found to supplement nonlegal material
or to fill out an isolated entry in a plea roll, as well as to piece
together the kind of social reality that lies behind the often
seemingly sterile record of a single lawsuit.

The book’s intended use as a teaching tool, however, has
shaped the format. There is little written in legal history that
is accessible to nonspecialists, and nothing that discusses the
law of property in a properly social instead of a doctrinal
framework. The discussion here thus begins at a very basic
level. Moreover, numerous documents have been provided
in translation, many incorporated into the text and others in
the appendixes. The placement of documents in the text is
the result of my belief that familiarity with the documents
themselves is necessary for an understanding of the subject.
The text provides a general overview, but it also assumes that
the reader will undertake a close analysis of the documents,
for each one raises fundamental legal issues that will demand
and repay close consideration and discussion. Furthermore,
enough statutory material has been provided in Appendix 2
both to support problems raised in the text and to illustrate
the difficulties of statutory interpretation. Notes have been
kept to an absolute minimum and have not been used for
bibliographic purposes. For such purposes recourse may be

xiii
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had to S.F.C. Milsom, Historical Foundations of the Common
Law, 2nd ed. (London, 1981), and John Baker, An Introduction
to English Legal History, 2nd ed. (London, 1979).

Certain aids have been incorporated into this book for stu-
dents. The extensive chronology of the dispute should help
the reader to retain an overall view of events. There is likewise
a simplified genealogical chart and a glossary of legal terms.
The few notes are of two varieties. Those without asterisks
are simply references. Those with asterisks are references fur-
ther to documents in the appendixes. It should be noted that
some of those documents are very interesting and were ex-
cluded from the text merely because they would have been
somewhat tangential to the material.

I have been working on this book for several years in com-
bination with other projects. The American Bar Foundation
supported part of my time in London in 1976-1977. I am also
indebted to the Izaak Walton Killam Scholarship Fund for a
postdoctoral fellowship at the University of Alberta, where
I began writing up this material in 1978-1979, and to the
Michigan Society of Fellows and the University of Michigan
Law School for the postdoctoral fellowship during which I
completed work on this project from 1979 to 1981. I am
further indebted to Dr. Paul A. Brand of University College,
Dublin, for transcipts of two documents I had overlooked
while in England.
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CHAPTER 1

Introduction

TH1s BOOK is concerned with the social history of the English
state, particularly with English law in the thirteenth and four-
teenth centuries. A few words are therefore necessary to ex-
plain the nature of the social history of the state and the par-
ticular relation of legal history to social history.

Social historians will not immediately consider the state to
be within their proper purview. There is no precise deter~
mination of the nature of social history, but the standard areas
of demography, wealth distribution, family structures, and
social mores will seem quite distant from the traditional in-
vestigation of the growth of the state. That task has generally
fallen to those who regard themselves as constitutional, in-
stitutional, or intellectual historians and who claim as their
territory the analysis of the distribution of power and the
protection of rights, the elaboration of governmental insti-
tutions, and the conceptualizations of state power, authority,
and devotion. If it were possible thus to shear off an organ-
ization as important as the state from the study of society and
constrict historical inquiry into set channels, the sometimes
passionately maintained boundaries between social history and
other kinds of history would make any attempt to contribute
a social history of the state futile from the beginning.

The growth of the state, however, was not primarily a
constitutional, administrative, or intellectual phenomenon: it
was a social development. In one direction, this assertion co-
incides with the well-worn maxim that one should not reify
the state, should avoid thinking of the state as an organism
that acts monolithically, that has thoughts, that in some per-
sonal sense wages war—that it is a thing. That maxim is true
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enough. Any state is only composed of individuals: battlefield
dead are dead individuals, not merely an injured part of a
continuing whole. The concern here is not with that maxim
but with the similarly obvious fact that it can so easily obscure:
individuals do act as if the state were a thing. The state, after
all, is highly coordinated power that can be brought to bear
with crushing effect on innumerable aspects of an individual’s
life. Whether or not one is at any given moment the subject
of such attention, the awareness of the presence of that power
remains. People take it into account in their everyday lives:
it conditions actions and expectations so continuously that
some reflection is necessary to realize its subtle influence. In
our own society, one need only consider the pervasive aware-
ness of the state activities of revenue collection, policing, and
adjudication of disputes to note also the consequent modifi-
cations of behavior either to conform to requirements or to
avoid certain unwanted consequences. Although the impact
of the state on the individual is incalculably greater today, of
course, than it was in the thirteenth and fourteenth centuries,
the investigation of such behaviors, thus modified by the
awareness of state institutions, cannot but be properly within
the scope of social historical studies.

From this perspective, legal history is of paramount im-
portance to the early history of the growth of the state. In
the most simple form, it speaks of the ways in which and the
degree to which people made use of a certain set of state
institutions to settle disputes. For England, it also speaks of
an inflexible set of legal remedies and rules of law that set
limits to what could be protected or remedied without re-
course to violence. Thus these rules set obstacles in the way
of the desired actions of a multitude of individuals, obstacles
that invited circumvention. Furthermore, the interplay be-
tween, on the one hand, legal remedies and rules of law and,
on the other hand, the ingenuity exercised in circumventing
the law and using it for untoward purposes is extremely com-
plex. The nature of that interplay changed gradually and re-
peatedly from the twelfth to the sixteenth century, but always
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in the direction of a law whose substance was more internally
unified and less directly related to commonly held ideas of
what was morally just. This is not at all to say that common
morality (moralities?) did not affect the law. It did. And it
did so just as much as the law affected common morality, so
that neither the law nor common morality can be a stable
reference point: the workings of each presuppose the other.
But their interplay became characteristically more convoluted,
less predictable, and with roots less easily recognized. This is
a theme quite fertile for the historical understanding of society,
but one, I hope, more easily understood at the conclusion of
this work than in the introduction. Some detailed examples
in this matter are truly worth much more than reams of the-
ory.

The method of this book is precisely that: example. It ex-
amines an archetypical dispute to illustrate the ways in which
some individuals used the law. The Wheltons, the Mortimers,
and their descendants, though far from insignificant, were not
the individuals who were shaping the destiny of England in
the thirteenth and fourteenth centuries. Were this book really
about them, it would merit only specialist interest. It happens,
however, that the ways in which they acted show patterns of
activity and of expectation that were broadly typical of those
members of English society who had access to the king’s court
and the common law. From those patterns we shall eventually
derive a comparison to show how the world in which the
English lived changed drastically from 1160 to 1264, from
1264 to 1378, and from 1378 to 1540. The dates are not of
particular importance; the changes are.

The degree to which a discussion of patterns of litigation
will illuminate the social structures of medieval England de-
pends of course on the degree to which the law was used. An
accurate assessment of court utilization is not yet available.
We do know, however, that in the two-year period 1327-
1328 there were 13,031 cases brought in the Court of Com-
mon Pleas, the busiest branch of the king’s court. Not all of
these cases were determined by judgment, but that fact is
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irrelevant here. The initiation of litigation 'will force the op-
ponent to examine one’s claim more thoughtfully and to ex-
amine his own chances in relation, among other things, to
the law. That examination, even in our society, usually results
in some kind of settlement. And such a settlement demon-
strates the potency of the law. Thus the number of cases
initiated is satisfactory for our purposes, and a figure of 6, 500
cases a year is impressive. But even that figure is certainly
low, perhaps a result of political uncertainty in 1327-1328
while Roger Mortimer and Isabella were still controlling Ed-
ward III. The court records for 1327 at least are unusually
short. As a counterweight, I have catalogued the litigation
from only two counties in the king’s court between 1331 and
1334. Those figures would argue a caseload 34 or 40 percent
higher than in 1327-1328. A conservative estimate of a normal
caseload only 33 percent greater than in 1327-1328 results in
more than 8,500 cases a year in the Court of Common Pleas.
No cases came from London, Cheshire, or Durham, of course.
Thus, for the thirty-seven counties with regular access to the
court, one must think of an average of 230 cases a year from
each county, but with enormous variations between large,
populous, or wealthy counties and small, sparsely populated,
or poor counties. The actual and projected figures are pre-
sented in Table 1.

The number of people involved is more important than the
number of cases. Some individuals, as is well known, were
very litigious. In 1331-1334, counting all the litigation from
the two counties of Bedfordshire and Cornwall in the two
main branches of the king’s court {the Court of Common
Pleas and the Court of King’s Bench), there was a total of
1,266 cases. The 636 cases from Cornwall involved 1,273
different persons as plaintiffs or defendants; of those litigants,
only 10 percent were involved in more than two cases over
the four years. The 630 cases from Bedfordshire involved
1,379 different individuals; once again, only 10 percent were
multiple litigants. (In this calculation, for legal reasons, women
appearing with their husbands were not counted as separate
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TABLE 1
Litigation in the Court of Common Pleas
in the Fourteenth Century

1327-1328 1331-1334
Actual No. Projected
No. of % of Per of Cases No. of Cases

County Cases Total Year Per Year Per Year
Norfolk 1,539 11.8% 768 1,024
Yorkshire 1,510 11.6 755 1,007
Lincolnshire 1,215 9.3 608 811
Suffolk 725 5.6 362 583
Essex $31 4.0 266 35§
Northamptonshire 497 3.8 249 332
Kent 402 3.0 201 268
Devon 391 2.9 196 261
Hampshire 391 2.9 196 261
Somerset 378 2.9 189 252
Cambridgeshire 342 2.6 171 228
Warwickshire 326 2.5 163 217
Nottinghamshire 204 2.2 147 196
Middlesex 291 2.2 146 196
Sussex 284 2.2 142 189
Leicestershire 276 2.1 138 184
Wiltshire 271 2.1 136 181
Staffordshire 229 1.8 IIS 153
Surrey 226 1.7 113 151
Oxfordshire 224 1.7 112 149
Gloucestershire 214 1.6 107 143
Buckinghamshire 211 1.6 106 141
Hertfordshire 210 1.6 105 140
Cornwall 201 I.§ 1or 141 (135)
Derbyshire 200 1.5 100 133
Berkshire 198 1.5 99 132
Dorset 193 1.5 97 129
Bedfordshire 168 1.3 84 114 (112)
Shropshire 163 1.2 82 109
Lancashire 161 1.2 81 108
Worcestershire 150 1.2 75 100
Huntingdonshire 122 .9 61 81
Herefordshire 117 .9 59 79
Northumberland 116 .9 58 77
Cumberland 65 .5 33 44
Rutland 54 .4 27 36
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TABLE I (cont.)
1327-1328 1331-1334

Actual No.  Projected
No. of % of Per  of Cases  No. of Cases

County Cases Total Year  Per Year Per Year
Westmorland 41 .3 22 29
Divers and

uncertain county

designations 10§ .8 56 75
All Counties 13,031 100.0% 6,516 8,688

Norte: Figures for 1327-1328 are taken from Public Record Office, Index of Placita de
Banco, A.D. 1327-1328 (Dublin, 1909), pp. 1-837. The figures for Cornwall and Bed-
fordshire in 1331-1334 are taken from CP 40/284—CP 40/300. My impression is that
these figures would not be terribly misleading for the early fourteenth century; they
would be much too high if applied before 1300. I can likewise make no estimate yet
of the effect of the Black Death after mid-century.

individuals.) These figures allow us to ignore the discounting
process necessary to accommodate the very litigious and the
multiplication required to allow for multiple plaintiffs or de-
fendants in the individual case. The two factors balance each
other out, and one can calculate the total number of persons
involved as twice the number of cases brought. Some further
allowance must be made for people who brought suits from
more than one county. My best estimate here is nothing better
than a prudent guess: 10 percent. The end result of these
calculations and hypotheses is that nearly 15,300 different per-
sons can be considered as caught up in the processes of the
Court of Common Pleas as litigants each year. T hope someday
to produce better figures, but for now we must be satisfied
with concluding that something in the neighborhood of 0.5
percent of the total population of England were litigants in
the Court of Common Pleas every year. Since the figures
were based on a catalogue of individuals over a four-year
period, expanding that figure to 2 percent of the population
every four years would be justified. That is an extraordinarily
high level of court involvement with the country.?
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Such a percentage, of course, underestimates the actual im-
portance of the court, since it compares litigants with total
population. Several corrections should be made to arrive at a
better estimate. Married women should be excluded from the
population figures because they were not able to sue on their
own in the king’s court. In the same way and for the same
reason, monks and other members of religious houses—ex-
cept for the abbot, prior, master, or other head of the house—
should be excluded. Minors had only very limited access to
the Court of Common Pleas and the Court of King’s Bench;
they should also be almost totally excluded from the popu-
lation figures. Finally, some allowance should be made for
London, the more important boroughs, Cheshire, Durham,
and other great liberties that by and large precluded their
inhabitants from litigating in the king’s court concerning mat-
ters within their precincts. Our figures, however, are merely
meant to fortify our assertions. The uncertainties involved in
calculations to correct figures that are only guidelines boggle
the imagination, and little would be gained for our present
purposes. Yet it is clear the ratio of actual to total potential
litigants was substantially higher than o. 5 percent annually or
2 percent over four years.

Even with such a hypothetical figure, many times cor-
rected, one could not rest secure. Litigation affected many
persons other than the litigants and their immediate families
or houses. Neighbors and friends of litigants would have had
some knowledge of the course of events and the problems
encountered in the litigation. Likewise, the jurors from the
county would have been directly involved in the trial and
would gain firsthand knowledge of the law. Persons who felt
wronged could themselves consult one of the band of saddle~
sore attorneys who frequently traveled the roads between a
county base and the courts at Westminster, even if, in the
end, they decided not to sue. However one might arrive at a
multiplier to yield an accurate assessment of the familiarity
of Englishmen with the king’s court and the degree to which
it could and did affect their lives, there can be no real doubt



