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FOREWORD

Sir Bernard Rix

It is a pleasure to write a foreword for this excellent work, now in its Fourth Edition,
which has the virtues of a fascinating subject-matter concisely covered.

The original author, the late Michael Miller, has now been accorded the accolade of
having his name inserted in the title of the book, while its present editors come with the
experience of legal practice and academe. The book is therefore the product of underwrit-
ing, forensic and academic insight.

The core and particular strength of the book are the chapters in which individual perils
and concepts of the modern Institute War Clauses are separately analysed, with the benefit
of illustrative jurisprudence. More general elements of marine insurance, such as con-
structive total loss, proximate cause, sue and labour, and the reforms of the Insurance Act
2015, are covered in a helpful way, but always with the focus on the particular problems
of war risks.

Since the last edition in 2005 there have been a number of important new decisions,
several of them in the Supreme Court. The doctrine of fraudulent claims has been consid-
ered in Versloot Dredging BV v. HDI Gerling Industrie Versicherung AG [2016] UKSC 45.
The doctrine of proximate clause has been considered in The B Atlantic [2018] UKSC 26.
The doctrine of constructive total loss has been considered in The Renos [2019] UKSC 29.

There have also been a number of decisions on individual perils. A short stroll among
such cases, as in Pictures from an Exhibition, reminds us of how this area of the law can-
not be beaten for its strange and wonderful tableaux.

In Egypt, a vessel was arrested by court proceedings in respect of a judgment debt for
unpaid port dues owed by entirely different owners with which the respondent vessel and
her owner had no connection. The question was whether the resultant losses were excluded
as arising out of “ordinary judicial process”. The English commercial court held that they
were not. It was not a case of ordinary judicial process, but of “extortion”, aided by judicial
forgery. The court “was acting piratically” (The Silva [2011] EWHC 181 (Comm)).

Off the coast of Somalia, pirates seized a vessel, and a ransom was promptly extracted,
almost as a matter of business. Was the vessel and her cargo an actual total loss imme-
diately on her seizure, so that recovery was a matter for the underwriters rather than the
claimant, especially as the payment of ransom was so undesirable that it could not be
taken into account as a means of recovery? No, said the court of appeal: undesirable as the
payment of ransom might be (the court referred to “morally muddied waters”), there had
been no irretrievable loss at the time of piratical seizure (Masefield AG v. Amlin Corporate
Member Ltd [2011] EWCA Civ 24).
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FOREWORD

In Venezuela, divers discovered cocaine strapped to the vessel’s hull ten metres below
the waterline. Members of the crew, including the master, were convicted of smuggling.
The vessel was detained for six months and her owner abandoned her and claimed for a
constructive total loss caused by “person([s] acting maliciously”. The Supreme Court held
that drug smugglers, who hoped after all to evade detection, had not been acting mali-
ciously towards the vessel or her owner. In any event, even if they had been, the claim
was excluded by being equally caused by the exclusion of “infringement of customs ...
regulations” (The B Atlantic [2018] UKSC 26).

Off Yemen, during a voyage from Ukraine to China, pirates boarded the vessel and set
off an improvised explosive incendiary device, which started a fire leading to the loss of
the vessel. However, it was all part of a “scuttling” plot by owners, a charade of piratical
fakery. After the owners’ claim was struck out for dishonesty in connection with the dis-
closure of documents, the mortgagee bank pursued the claim for itself. Could it prove loss
by capture, seizure or their consequences, or persons acting maliciously, or piracy? No,
said the commercial court. There was no such peril involved as a proximate cause, only
the wilful misconduct of the assured (The Brillante Virtuoso [2019] EWHC 2599 (Comm)).

Stories such as these will continue to illuminate the jurisprudence of War Risks. And
this book will continue to assist those professionally involved in the consequences of such
stories. I wish it all good fortune.

January 2020

XVi



PREFACE TO THE FOURTH EDITION

The Fourth Edition of this work is the first to be entitled Miller’s Marine War Risks,
in tribute to the late Michael Miller. The work was his creation from the First Edition in
1990, and he was solely responsible for the Second and Third Editions. His writing style is
distinctive, reflecting both his passion for the subject-matter and his belief that exposition
of the law is best told as an unfolding story, both in individual cases and over time. The
current authors could not hope to imitate his style with any degree of success, and we
have not sought to do so. Whilst we have endeavoured to retain, where possible, Michael’s
personal insights, our style is necessarily more analytical. It is our hope that the blend
will prove of use to practitioners whilst preserving some of the distinctive nature of the
original work.

There have been many recent developments in the law of marine war risk insurance.
Cover for malicious and political acts has received recent attention from the Supreme
Court in The B Atlantic [2018] 2 Lloyd’s Rep. 1 and in the recent trial of The Brilliante
Virtuoso [2019] EWHC 2599 (Comm). The scope of exclusions from cover, in particular
customs infringement and ordinary judicial process, continues to receive attention, in 7he
B Atlantic and The Silva [2011] 2 Lloyd’s Rep. 141.

This edition also includes a treatment of some entirely new, but important topics. The
Insurance Act 2015 brings significant reform of the law relating to the presentation of risks
and as to warranties. These new statutory provisions replace a number of well-established
principles in the Marine Insurance Act 1906 for contracts made after 12 August 2016.
The 2015 Act has the stated intention of rebalancing the remedies available to insurers for
breach of these key duties, and is of genuine significance for modern war risks policies.
Detailed consideration is now also given to the rules relating to deliberate and reckless
conduct by the insured, as recently developed by the Supreme Court in The DC Mer-
westone [2016] 2 Lloyd’s Rep. 198. and at first instance in The Brilliante Virtuoso [2019]
EWHC 2599 (Comm).

Michael Davey, James Davey, Oliver Caplin
May 2020
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