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Foreword

Law and Justice is one of the umbrella topics of the APRISH Conference held by Universitas Indonesia in November 2016. This academic undertaking is designed to provide a forum for researchers to disseminate and exchange their research findings and reports on this topic within and around Asia-Pacific countries.

It is well understood that there is a growing role of the Asia-Pacific region in the world, in particular in terms of global economy and politics. At this juncture, it is only natural that law plays a very significant role in the shaping and maybe transformation in each country, in the sub region and in the region itself. In addition, the number of Asia-Pacific countries, the diversity of countries and also the different historical background as well as their legal development and challenges provide a fertile avenue for critical analysis and research. It is the expectation of Universitas Indonesia that this conference would serve as a forum to reflect upon important developments in the region in various areas of law and justice.

It is important to note that in this book, the collection of information and analysis on the existence, clarity, and implementation of law on particular issues in one country is intended to provide detailed explanation to readers in conjunction with the specific issue addressed. It is the intention of the conference holder to facilitate a venue for interaction and interconnection among researchers, in particular to forge further collaboration in future legal research and publishing.

In this book readers would be able to find vast knowledge both on theoretical and empirical perspectives as to the working of laws aimed to achieve justice for the people. The role of law in the countries in this region has been demonstrated to shape not only the system of governance in each country, but also the well being of its people through the implementation of such law. As such, a number of articles in this book have also studied and revealed the historical antecedents on how legal rules and legal institutions were established in certain countries. Challenges found both in legislations and its implementation may be worth noting, for these could serve as lessons learned in other countries experiencing similar conditions.

Many fields of law are covered in this book which include not only public law, but also private law and transnational laws. Articles in public law vary from criminal law to criminal procedural law and environmental law. With regard to private laws, there are articles on inheritance law, adoption law, investment law and banking law, including those operated in line with Islamic law. In addition the importance of law in connection with other discipline is also discussed under the issues of human rights, good governance and democracy, which to some extent also indicated the degree of development of each of these three concept in the respective country. Since interconnection among countries in the region and worldwide has become a rule in today’s globalized world, there are also articles on regional and transnational issues having significant parts not only in each country but also in the region, and maybe in the world as well.

It is to be noted however that most of the articles are related to legal development in Indonesia, a country which during the past two decades has experienced significant challenges in politics and social issues, where laws were repealed and amended, new laws were introduced, borrowing many conceptual frameworks from around the world, and adjusted to the Indonesian condition and structures.

May the readers find this book interesting and may it inspire new interests in various fields of law and justice.

The Editorial Board of the 1st APRISH Proceedings for Topics in Law and Justice

Prof. Harkristuti Harkrisnowo, Ph.D.

Prof. Hikmahanto Juwana, Ph.D.

Yu Un Opposunggu, Ph.D.

Faculty of Law, Universitas Indonesia
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Keynote speech: On local wisdom and the pursuit of justice through criminal law reform: The Indonesian experience in deliberating the Bill of the penal code

H. Harkrisnowo

Faculty of Law, Universitas Indonesia, Depok, Indonesia

ABSTRACT: The problem of crime and punishment has existed for as long as human history. Nevertheless, it continues to be debated and remains controversial. The most significant question relevant to punishment is its philosophy or main purpose. Joining this debate, this paper elaborates on the undertakings of the legal drafters of the Indonesian Bill on the Criminal Code (or the Bill), who stipulated the aims of punishment in the Bill, while most penal code drafters in other countries appear to elude such stipulation. Furthermore, while the global trend is to consider only the aims developed in the Western hemisphere, such as retribution, deterrence, rehabilitation and restorative justice, the Bill’s legal drafters also considered Indonesian local wisdom related to punishment. The incorporation of such local wisdom changes the paradigm of the existing penal code—which is the legacy of the colonial regime—into one that represents the core norms and values of the Indonesian people.

1.    INTRODUCTION

Punishment has existed in all communities and nations worldwide, not only today but also in ancient times, as proven by old manuscripts and even various holy books addressing various misdeeds, religious or otherwise. Many would begin by theorising about why the state (or kingdom) is accorded the legal right to inflict punishment on the perpetrator of a crime and why it is permitted by moral judgement to treat such people in a different manner than those who have not violated a criminal law. Such is the importance of the social control mechanism in a society that Fyodor Dostoyevsky encapsulated it as follows: ‘A society should be judged not by how it treats its outstanding citizens but by how it treats its worst criminals’ (Dostoyevsky, 1915).

While the question of punishment has existed for as long as human history, its origin is difficult to trace. Rarely do we find any book depicting laws in any country at any time that does not address the issue of crime and punishment, although their conceptualisation might differ from one country to another and from one time to another. Despite its long history, punishment remains a debatable issue that generates vast volumes of literature on the aims of punishment.

Research on punishment is usually based on theories developed in the Western hemisphere, for the simple reason that Western literature is readily accessible. However, this study attempts to look at Indonesian local wisdom and ancient law books to enrich the understanding of our past and to examine how ancient patriarchs thought about, decreed and implemented punishments in their reigning periods. Discovering the content of old laws that once governed the land of Indonesia is an important task for the current Indonesian government and the parliament, who are deliberating the Bill on the Criminal Code to replace the existing criminal code, which is a legacy of the colonial regime.

This documentary research poses the following questions:

a.  What are the purposes of punishment as found in the ancient law books in Indonesia, and how are they used in the drafting of the Bill on the Criminal Code today?

b.  Which criminal principles found in such books could be incorporated into the Bill?

c.  How different are the books from modern criminal law?

2    METHODOLOGY

Based on a qualitative study, this documentary research looked in depth at numerous documents and manuscripts. In addition to various books, journals and published research reports, the primary source examined for this study was ancient law books in Indonesia that have been translated into Indonesian.

3    DEFINING PUNISHMENT

From a legal point of view, punishment is the infliction of pain, deprivation or some other form of suffering and even the taking of a person’s life. According to Foucault, punishment is just one manifestation of power. In essence he is of the opinion that punishment is a functioning of power that is exercised on the people being punished (in prison) by those supervising the punishment (Foucault, 1975). Naturally, such functioning of power carries legal attributes. David Garland, for example, underlined that punishment is a legally approved method designed to facilitate the task of the state in conducting crime control (Garland, 1990). With regards to the impact of punishment, Nietzsche (1956) believes that the broad effects of punishment in man and beast are the increase of fear, the sharpening of the sense of cunning and the mastery of the desires. Hence, punishment tames man, but does not make him better. In this context, Hart (1968) proposed that five elements could be found in the concept of punishment: 1) it must involve pain or other consequences normally considered as unpleasant; 2) it is imposed due to an offence against legal rules; 3) it must be imposed on an actual or supposed offender for his offence; 4) it must be intentionally administered by human beings other than the offender; and 5) it must be imposed and administered by an authority constituted by a legal system against which the offence is committed.

4    THEORETICAL BACKGROUND

Discourse on the theory of punishment addresses the rationale for why a person should be punished for violating a law. Also known as the philosophy of punishment, this discourse primarily aims to find a justification for the state to inflict suffering or pain on a person who has been proven guilty of committing a crime. Why is punishment considered a necessity in social interaction? Does the public need punishment against perpetrators of legal violations? Is it needed by the community to reassert societal values ‘destroyed’ by the perpetrator? In this regard, Jean-Paul Sartre (1948), the existentialist, argued that punishment does not have any benefit, but rather it is a limitation of freedom and a limitation on human rights. The earliest theory of punishment, known as the absolute theory, contended that a punishment is inflicted merely because a transgression of the law has been committed. In Latin, this is known as punitur quia peccatum est, which means ‘a punishment is due for a crime committed’.

There are at least two major groups of theories relating to the justification of punishment: retributive and utilitarian. The retributive, retaliation or lex talionis school holds that an offender should be punished in payment for his or her transgression. In other words, this school of thought believes that there should be a moral connection between the criminal act and the punishment imposed. The emergence of social reaction to such transgressions is a reflection of disapproval, of morally blaming the perpetrator for the transgression, as well as a symbolic reaffirmation of long-held societal values. Hence, retributive justice is a refined form of the desire for vengeance against wrongdoing found in every human being. Nonetheless, the punishment must be proportional to the damage caused by the criminal act. This idea of ‘just deserts’ is heavily influenced by the philosophical thought of Immanuel Kant. The perpetrators should not profit from their crimes and, with the infliction of punishment, they cannot benefit from any gain originally expected from the commission of the crime.

Kant also asserted that punishment is a kategorischer imperativ, that is, a ‘categorical imperative’ or a logical consequence of the commission of a crime (Abel & Marsh, 1984). Hence, the infliction of punishment is a reaction demanded by ethical justice. In the same tone, Hugo Grotius formulated mallum passionis propter malum actiones, which means that an evil is to be inflicted because an evil has been committed (Rutherford, 1832).

In retributive theory, vengeance is not the only feature. There is also denouncement, a form of disapproval by society of such misbehaviour. As a symbolic reaffirmation of the norms and values upheld by society, it is expected that citizens will confirm these values. It is important also to observe that this theory emphasises the issue of proportionality; that is, the sentence imposed should be proportionate to the crime committed and not merely be a form of retaliation. The proportionality of a punishment, the main characteristic of retributivism, is supported today by Andrew von Hirsch, who believes that there are at least two advantages to this principle. First, it is ethically plausible and easy for the public to digest. Second, it provides guidance for decision-makers when determining the severity or leniency of a punishment. With this in mind, it is expected that both the legislature and the judiciary can determine a scale for crimes against punishments (von Hirsch, 1992).

The utilitarian school, on the other hand, challenges the view that there is a relationship between morality and punishment, because in its view punishment should only be imposed for future considerations instead of for metaphysical, backward-looking reasons. Jeremy Bentham (1948), for example, stated: ‘[A]ll punishment is in itself evil because it inflicts suffering and pain. But if it can be shown that the pain inflicted is in some way preventing or excluding some greater pain, thus it is useful in achieving greater aggregate of pleasure and happiness…’. In this regard, in the 17th century George Saville, 1st Marquis de Halifax, an English statesman of the House of Commons and later the House of Lords, made a fitting statement that ‘men are not hanged for stealing horses, but that horses may not be stolen’ (Brand, 1960). In essence, the utilitarian is of the opinion that criminal punishment shall, at the same time, benefit the state, the community and the perpetrators themselves. As such, punishment shall not merely serve as a ‘payment’ or retaliation for past wrongdoing and the damage caused by it. Instead, punishment shall have significant meaning for the totality of the law.

However, there are criticisms of this perspective. The utilitarian is deemed unable to provide any guidance. More than two centuries ago, Jeremy Bentham proposed that punishment must be weighed and determined to measure its deterrent effect against potential offenders. Of course, schemes of this kind are almost impossible due to the extensive wealth of data it would be necessary to collect in order to reveal the extent to which certain punishments produce deterrent effects. Andrew von Hirsch (1976) even boldly ensured that ‘replacing deterrence with rehabilitation scarcely improves matters’. Fortunately, more modern utilitarianism later produced a number of theories of punishment, such as deterrence (special deterrence and general deterrence), incapacitation, rehabilitation and restorative justice. Deterrence theory basically assumes that punishment is imposed primarily to prevent the future perpetration of crime. There are two theoretical groupings from this forward-looking perspective: a) special deterrence theory, which holds that the objective of punishment is to deter or prevent a specific perpetrator from committing future crimes, and b) general deterrence theory, which focuses on the role of punishment in preventing future crimes by potential offenders among any members of the community.

Incapacitation theory differs from deterrence theory in that, according to this view, criminal punishment is meant to make offenders lose their capacity to commit future crimes. For example, in the past (though still applicable in some countries) this was done through the infliction of capital punishment or banishment. However, in modern times, when countries are slowly abandoning the use of capital punishment, the method of incapacitating perpetrators is through deprivation of liberty, by putting them in prisons or having them wear an electronic ankle bracelet that will alert law enforcement when they step beyond a legally allowed limit.

The rehabilitation perspective has emerged from medical science–influenced theorists who argue that crime is a ‘disease’, and that perpetrators are individuals who are suffering from this disease and need to be treated. Since people are different, it is possible that two persons committing the same criminal act would end up being punished differently due to differences in their psychological assessments conducted before a judicial decision. This approach has been criticised, mainly because it creates an indeterminate sentence, which is considered by some to reduce the certainty of law. Instead of inflicting a definite time for punishment, an indeterminate sentence does not state a specific period of time or release date (of imprisonment, for example), but just a range of time, such as three to five years. Hence the time to be served by the convicted person depends on the decision made by the prison officers.

Recent developments in punishment highlight a different view, no longer centred on the importance of crime and punishment. Restorative justice, essentially an approach involving all parties affected by a criminal act to jointly resolve and heal the condition. Basically, this is a process whereby the parties with a stake in a particular offence come together in the aftermath of the offence to collectively resolve it and its implications for the future (Marshall, 1999). Howard Zehr (1990) has described the mindset of restorative justice as follows: ‘Crime is a violation of people and relationships. It creates obligations to the make things right. Justice involves the victim, the offender, and the community in a search for solutions to promote repair, reconciliation, and reassurance’.

5    FINDINGS

Various ancient law books found in Indonesia in the past are, among others, The Book of Ciwasasana or Purwadhigama (during the regime of King Dharmawangsa in the tenth century); The Book of Gajamada or Kitab Gajamada, which was named after the then prime minister of Majapahit in the middle of the fourteenth century; The Book of Kutaramanawadharmasastra, which is estimated to have been published in 1350; The Book of Adhigama or Kitab Adhigama (Adhigama Kanaka), which was made under the instruction of Prime Minister Kanaka in 1430; The Book of Simbur Cahaya or Kitab Simbur Cahaya in Palembang (circa 1630); The Book of Kuntara Raja Niti or Kitab Kuntara Raja Niti in Lampung (sixteenth century); The Book of Lontara’ ade’ or Kitab Lontara’ ade’ in South Sulawesi, which was still in force until the nineteenth century; The Book of Patik Dohot Uhum ni Halak Batak in North Sumatra, whose date of entry into force is unknown; and The Book of Amana Gappa, the Maritime Code of Makassar, South Sulawesi. These books are more the exception than the rule, since most of the old laws were unwritten. However, even if they were unwritten, the old legal stipulations could be found in ancient manuscripts, such as Kakawin (long narrative poems written in ancient Javanese language, poetry with specified rhythms and metres originating from Indian Sanskrit literature), Pepakem (charter, compilation of adat or customary laws or paragraphs taken from ancient books), Babad (historical texts), Jayapattra (decisions of the court), Prasasti (eulogy, usually carved on a stone), Lontara (stipulation of laws or other important issues in South Sulawesi, written on lontara leaves) and Awig-awig (laws of a Balinese Pakraman village, originally written on rontal leaves).

It is worth noting that, even today, Awig-awig continues to be acknowledged by the state, as demonstrated by Bali Province Local Regulation No. 3 of 2001 on Pakraman Village and Customary Institutions, which defines Awig-awig as a regulation made by a Pakraman village or banjar as a guideline for implementing Tri Hita Karana in accordance with the mawacara and Dharma Agama in the respective village (Sugiantari & Julianti, 2016).

6    LOCAL WISDOM ON THE AIMS OF PUNISHMENT

As described above, ancient Indonesian kingdoms and communities with customary laws had their own legal systems, although the organising and implementing mechanisms of the laws differed from what we have today. Several unique features of the old laws and legal systems are exemplified by the King holding the roles of executive, legislative and judiciary institutions at the same time. This absence of a separation of powers made it possible for the right to issue or adopt a law, to oversee its implementation and to pass judgement on its violation to rest in the hands of a king, the head of a community or the elderly of a community. Hence, the King must be a person of knowledge, literature, religion and justice. This is the very reason why, during the Majapahit era, the King inherited the role of king protector, as eloquently written in Negarakertagama, which is a chronicle of what was happening in the Kingdom of Majapahit at that time, although it has been assumed that some conditions were described in a better light than actually existed.

Another unique feature of the ancient law and other customary laws in Indonesia is the precedence of communitarianism over individualism, similar to Ferdinand Tonnies’ Gemeinschaft ideal concept, in which personal relationships are very intimate and are defined and regulated on the basis of traditional social rules, and the division of labour is minimal. Furthermore, it is important to note that, during that period, no distinction or separation was made between criminal wrongs and civil wrongs, and many of these laws were unwritten (ius non scriptum). Both types of wrongdoings carried legal consequences, which were examined before and decided by the authorities, such as the King, the head of a village or the elderly of a community.

All ancient law books are considered to be the products of wise people, dominated by religious elders and usually endorsed by the King. These books stipulate different kinds of conduct, both public and private, civil and criminal. While ‘sins’ and ‘crimes’ are sometimes interconnected, specific religious wrongdoings have specific religious punishments, and wrongdoings against mundane norms have mundane punishments. Religious punishment could be inflicted in different forms, such as 1) expulsion from one’s community for a definite or indefinite time; 2) prohibition on worshipping in one’s place of worship; 3) prohibition on being helped by other members of one’s society; 4) obligation to perform a specific religious ceremony; and 5) obligation to repent in a secluded place. Mundane punishments consisted of capital punishment, corporal punishment (such as mutilation, caning and sometimes torture), fines, compensation to the community, restitution to the victim, reprimands or admonishment and public shaming (Koesnoen, 1960). Despite the many forms of punishment, punishment by imprisonment—the dominant type of punishment today—is not found in any of the ancient law books or in any of the customary laws.

A closer look at the ancient law books reveals that, in ancient times in Indonesia, different levels of entities could execute punishments. First, a victim’s clan or family could execute punishment by retaliation against (the clan of) the perpetrator. Second, there could be individual retaliation by a victim or the family of a victim against the perpetrator. Payment of peace offerings or blood money by the perpetrator to the victim or the victim’s family or clan was also a form of punishment. To some extent, this condition appears to be similar to Beccaria’s (1986) adage that ‘punishment shall be certain, swift, and speedy’ in order to achieve its efficacy and effectiveness.

Similar to modern theories of punishment, readings of ancient law books have indicated the existence of various aims of punishment, such as denunciation, prevention, incapacitation, restoring societal balance, restitution, conflict resolution and retribution. The aim of denunciation is found in Lontara Tribe Wajo in South Sulawesi, which reads, ‘[T]hey should not be killed unless it is their ills which kill them’. The rule that the King shall obey the law is stipulated in the law books, which states that ‘the King shall follow all of the stipulations in the book in order to ensure the welfare of the country, since the primary trait (of the King) is to lead his people towards prosperity, which in turn would lead him to heaven as a result’ (Muljana, 1967).

Denouncement as the aim of punishment sends a clear message to the public that whoever violates or breaks any proscription contained in the law books will receive a punishment, as the laws are the reflection of the people’s collective values. Prevention as the aim of punishment can be found in Verse 93 of Kutaramanawa Dharmasastra, which stipulates, ‘The intention of the King to impose fines is to control a person’s desire so that this person will not be misguided, will not take the wrong path…’. The King, as the sole judge who could decide the severity or leniency of a fine, was to be guided by the law book and was not allowed to deviate from what had been written in it. Moreover, Verse 6 prescribes that no one could be exempted from the law if found guilty of certain crimes:

‘Those who work for the King, even if he is a minister, if he commits one of the astadusta crimes which consist of taking a person’s life], shall be put to death …. If he commits a theft, his misdeed is that of a thief; if the King’s servants commit such crime, or a minister commits such crime, if he was murdered, such murder would not be punished, for those crimes are punished by death. Such is the law as made by the King’.

The incapacitation aim of punishment refers to the loss or restriction of an offender’s liberty or ability to conduct normal community activities. This punishment was intended to prevent the recurrence of such wrongdoings by the offender. Restitution as the aim of punishment is found, for instance, in Verse 241: ‘Whoever damages the property of others without intention, for example, breaking, cracking, due to the offender’s throwing or hitting or due to war, is obliged to return goods twice the value of the damaged goods; he/she has to restore it as it was before, or replace with other goods to the owner’.

With regards to retribution, Verse 11 asserts: ‘Whoever commits one of the above six crimes does not deserve to be pardoned by the King. If his/her guilt is proven, [he/she] must be executed without having to undergo any process’. Article 69 states that ‘whoever steals gold, gems or fabric whose value is above 100, his hands shall be decapitated’.

Some of these expressed aims of punishment are incorporated into the Indonesian Bill on the Criminal Code (Ministry of Law and Human Rights, 2015), since they are, among others, depicting the norms and values embraced by the people, reflecting the close relationship of the people with their land and indicating the significant bond between law, community and morality, and religion.

At this juncture, the Indonesian legal drafters of the Bill on the Criminal Code apparently attempted to incorporate the aims of punishment; not only the ones derived from Western philosophy but also from the ancient law books. As such, they formulated the following aims of punishment in Article 55 of the Bill on the Criminal Code (Ministry of Law and Human Rights, 2015):

–  Preventing of the commission of crime though upholding legal norms for the sake of societal protection,

–  Reintegrating convicted offenders into society through rehabilitative treatment,

–  Resolving conflict,

–  Returning societal balance,

–  Maintaining peace in society,

–  Expiating offenders’ guilty feelings.

The drafters of the Bill recognised the importance of such aims, although some of these are not found in modern, Western theory. This is also enhanced by the recognition of customary wrongdoings or the violations of customary laws that are still embraced in some regions. Yet, the application of such customary laws must not violate human rights and the international principles of law, thus the second paragraph of Article 55 of the Bill reflects the drafter’s principle that punishment shall not constitute torture (in accordance with the Convention Against Torture, and Other Cruel, Inhuman and Degrading Treatment of Punishment ratified by Indonesia in 1998). Paragraph 2 of Article 55 asserts, ‘Punishment is not meant to make people suffer or their dignity degraded’.

The Bill is in the process of becoming the first national criminal law that is in accordance with the national condition, local wisdom and the development of society, for basically this new law would replace the current criminal code, which is a legacy of the colonial regime in the nineteenth century. In a nutshell, according to the elucidation of the Bill, its objective is to produce a comprehensive National Criminal Code, with Indonesian characteristics, which respects customary and religious values and, at the same time, is modern, in accordance with international values, principles and standards (Ministry of Law and Human Rights, 2015, p. 133).

7    CONCLUSION: ON CRIME AND PUNISHMENT: THEN AND NOW

While many of the principles contained in the old law books are still relevant to today’s criminal law, the development of society has led to the removal of a number of principles, crimes and punishments that were recognised in former days. The main difference, of course, lies in the fact that a separation of powers has become the norm in today’s society, even if the head of state is a king, which carries many implications. First, most of the aims of punishment are still relevant in today’s society. While retributivism is considered to be an outdated and primitive aim of punishment that is no longer morally appropriate in modern criminal law—and hence is not stipulated in the Bill of the Criminal Code—apparently, many judges continue to hold this as the main aim of punishment, as found in 79 court decisions. Second, modern criminal law has abandoned the use of corporal punishment, such as mutilation and other forms of torture, which is considered to be a punishment that is cruel and degrading to human dignity. In its place, deprivation of liberty has become the most common punishment in criminal law today. Third, capital punishment is used very sparingly, only for very serious and atrocious crimes. Fourth, punishment is inflicted only on the perpetrator, based on a fault requirement that only those found guilty should be punished; as such, the family members of a perpetrator cannot be punished. Fifth, the amount of compensation and restitution is still limited by the law but decided by the judiciary. Sixth, today, exculpation and excuses are much more elaborated. Seventh, stratification by status is no longer used to determine types of punishment. Eighth, today, criminal stipulations are separated from civil rules and regulations.
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ABSTRACT: Balance manifests the function of law as a means of controlling social life by balancing interests that exist in the community or as a means of social control. The term balance in health care cannot be separated from the lack of regulation on legal relationship among parties. Laws have ruled in such a way on protection of parties involved in the health care, particularly doctors and patients, who are legal subjects in the therapeutic relationship. The emergence of many medical disputes led to the court has provoked a defensive form of treatment of most doctors due to fear of being prosecuted in providing treatment and a sense of absence of balance legal protection that in the field of health care. In principle, the positive law of Indonesia has set up the principle of balance in health care. Officers of law enforcement need understanding in handling cases of medical disputes, in term of distinguishing acts if omission or medical errors, with medical risks, as well as other non-law factors. Therefore, renewal is necessary in the field of health law by the particular court dealing with medical disputes, and both doctors and patients gain balance legal protection that is balance for both.

1    INTRODUCTION

Article 28H of the 1945 Constitution stipulates that anyone shall be entitled to health services. In an effort to realize health services in Indonesia, it is deemed necessary to issue a number of laws and regulations to ensure legal certainty and to attain health services that fulfill the fairness and justice among general public by determining the rights and obligations of patients, health paramedics, and hospitals. In health services, the importance of patient protection should be made the first priority of the operators of health services. Therefore, they have to respect such rights greatly. The Code of Ethics and the Hippocratic Oath also expressly provide for such obligations, particularly in Chapters I and II of the Council Code of Medical Ethics which provide for matters concerning general obligations and obligations of doctors to patients (Budianto & Utama, 2010).

For the sake of patient protection, it is expected that, in rendering services to patients, doctors should refer to and observe the services standards, professional standards, standard operating procedure so that the security and safety of the patients can be attained and maintained in an optimum manner and the actions taken should be in accordance with the said standards. Accordingly, these can serve as safety precaution for the prevention of malpractices. Patients have the right to obtain any information with respect to health services and medication patterns they are about to receive. The patients’ right to get information is provided in a number of laws: Article 52 paragraph (1) of the Law Number 29 of 2004 on Medical Practices (hereinafter referred to as the Law on Medical Practices) stipulates that patients have the right to get full explanation regarding medical actions as described in Article 45 paragraph (3) of this Law on Medical Practices.

In addition to protection for patients, the law also stipulates protection for doctors when they perform their tasks and/or duties. Article 50 of the Law on Medical Practices stipulates that doctors get legal protection as long as they perform their tasks and/or duties in accordance with the professional standards and standard operating procedure. Doctors who perform their tasks and/or duties in accordance with the provisions of the three standards are entitled to legal protection in case of medical risks following medical actions. In this respect, the Indonesian positive law gives protection to both parties: doctors and patients, especially in the therapeutic relationship between them as both of them are in equal capacity as the subject of law entitled to legal protection.

Furthermore, the rights of patients are provided in Articles 4 through 8 of the Law Number 36 of 2009 on Health (hereinafter referred to as the Law on Health) which stipulates that anyone is entitled to health including access to resources in health sector, to get safe, quality and affordable health services, and to determine health services they require for and by themselves. Anyone is also entitled to balanced and accountable information and education on health, including information on their own health, the treatments and medications they have already taken and will receive from paramedics. Furthermore, Article 56 of the Law on Health also stipulates that anyone shall have the right to reject or accept part of whole supporting treatment after they have received and fully understood the information regarding such treatment. This indicates that information is essential and should be given to the patients before particular treatments are given. In Indonesian laws, protection for doctors is provided in Article 27 of the Law on Health which states that paramedics shall have the right to get reward and legal protection when performing their tasks and/or duties in accordance with the professional standards of paramedics. The rights and obligations of patients and doctors are also provided in Articles 50 through 53 of the Law on Medical Practices, which, in principle, contain similar provisions as those of the Law on Health.

The Law Number 44 of 2009 on Hospitals (hereinafter referred to as the Law on Hospitals) is the legal basis for legal obligations of hospitals in implementing patient safety. Article 34 of the Law on Hospitals expressly stipulates that hospitals shall apply patient safety standards. Such standards should be implemented by reporting incidents, analyzing and deciding solutions to the incidents. For reporting purpose, hospitals have to submit the same to the committee in charge of patient safety as designated by the minister. The Law on Hospitals also ensures that the legal responsibility regarding any negligence by paramedics is in the hands of the relevant hospital.

From the principle of relationship between doctor and patient (or other paramedics—hospital), there are therapeutic relationships or therapeutic transactions in which contracts or agreements occur (though not in writing) between patients and doctors in respect of medication or treatment of illnesses and between patients and hospitals in respect of health services by providing standardized facilities and infrastructures. Doctors and hospitals have to fulfill their obligation to provide medical services in accordance with the service standards, professional standards and standard operating procedure to patients, either upon request or otherwise, as in principle, from the therapeutic transaction, the health care provider and the health care receiver are equally the subject of law and have equal rights and obligations under the principle of equality before the law which are also stated in Article 1320 of the Indonesian Civil Code on legal requirements of agreements (Ratman, 2012).

In recent years, there have been occasions where the unsatisfied patients filed claims for compensation due to the mistake or negligence of doctors or paramedics in performing their tasks and/or duties. Various kinds of cases have been brought to court and have drawn serious attention of medical professionals and legal practitioners. The emergence of such cases indicates an increase in legal awareness among the public. The more they are aware of the law, the better their knowledge about their rights and obligations and the stronger and/or louder their voices when demanding that the law play its role in health sector more appropriately. The existence of the rights and obligations as the consequence of agreements between doctors and the relevant patients sooner or later may lead to medical disputes. This, of course, brings impacts on medical professionals. Doctors are worried and afraid of giving medical services to the patients. In a number of non-formal interviews the author has conducted with a number of doctors, it is found that this may result in another broader and alarming impact, that is doctors perform above the standard practices to avoid risks of being claimed and/or charged by the patients, which in turn leads to higher costs, brings about other impacts and adversely affects the public themselves as the consumers of health services. Essentially, in legal relations, both parties should be in a balanced position; however, in various disputes arising we frequently found imbalance in the relations between doctors and patients.

Based on the description above, the problem this writing addresses is how the principle of balance is implemented in the relationship between doctors and patients in respect of legal protection for doctors and patients as the parties involved in medical service relations.

2    DISCUSSION

The state regulates the life of its citizens to create fairness, order and peace in the public. The rules providing the life of citizens are contained in the prevailing laws and regulations based on the principles that underlie the creation of such laws and regulations. The relationship between the state and its citizens will create rights and obligations. Legal protection will become the right of the citizens and the obligation of the state. As such, legal protection will become an essential element of a state which is based on the rule of law as it aims to protect the citizens from injustice. The legal protection given is the impartial one. Accordingly, the state must implement and adopt the principle of balance to ensure that the interests of both parties are not adversely affected and legal order among the people as the objective of law can be attained and maintained.

In the legal theory generally adopted these days, it is admitted that a legal principle, in addition to laws and regulations, traditions, and court order, is also considered a source of law (Budiono, 2006). Besides having particular characteristics, the principle of balance consistently leads to logical truth and is adequately concrete in nature. Based on this consideration, the idea that develops that the principle of balance can be perceived as a reasonable, proper and just principle is later received as the basis of juridical bound. The principle of balance can be classified as principle of justice, given that the essence of such balance is also justice for the interests of the respective parties.

With respect to health services, in general, health services can be divided into two kinds, namely medical services and public health services. According to Leavell and Clark (1965), those two kinds of services have their own characteristics and/or features. Generally, it is said that medical services can be managed and/or administered individually with the main purpose to cure illnesses and/or diseases (curative) and to rehabilitate health (rehabilitative) and the main target is individuals, whereas public health services are, in general, managed and/or administered collectively in an organization, and in some occasion this involves the potential of general public and prevents illnesses and/or diseases and the main target is the public (Azrul, 1992).

Basically, the relationship between doctors and patients is included in the scope of the contract law. In the doctor–patient relationships or the so-called therapeutic relationship, there is a contract (though not in writing) between the doctor and the patient with respect to medication and treatment of illness and/or diseases, and between the patient and the hospital in respect of health services with facilities and infrastructures provided in accordance with the designated standards. Bound by an agreement, the relationship surely creates rights and obligations of both the doctor and patient. Both the health care provider and the health care receiver are the subject of law who have equitable obligations in accordance with the principle of equality before the law and this is provided in Article 1320 of the Indonesian Civil Code on the legal requirements of agreements. The performance of rights and obligations is likely to trigger or result in disputes between doctors and patients or the so-called medical disputes.

An effort to prevent such medical disputes from occurring is made by implementing the principle of balance in medical services. First, the principle of balance is implemented in the communication pattern of such therapeutic relationship. The communication pattern of mutual participation in this model is based on the idea that every person has equitable dignity and rights so that the patients will consciously be active and take part in their own medication. As a matter of fact, this kind of relationship is rather difficult to be implemented on patients with poor educational and social backgrounds as well as on children or patients with a particular mental disorder. However, such kind of relationship should be developed both by doctors and patients (Azrul, 1992, p. 92).

The communication pattern of mutual participation is the one that respects the rights and obligations of both parties: doctors and patients. With this kind of relationship, the patients will give information necessary for the doctors to determine the best type of medication for the patients. Doctors also respect the rights of the patients by giving them the right, clear, and full information. Such information should be given by considering the background of the patients. Based on the information given to the patients, they are given the opportunity to choose the type of medication they will go through based on the information on the main points of the patients’ diseases, and the doctors should supplement the same with the types of medication to be administered, prospect of success, other alternative medications and the potential risks. As such, the patients can decide the best medication for them as they have the right to reject or to accept the medication effort to be administered. Adoption of this communication pattern of mutual participation is the proof of implementation of the principle of balance in the therapeutic relationship.

Medical services can also mean a balance between the objectives and the facilities, between the facilities and the results, between the benefits and risks arising from the medical efforts taken. This principle is closely related to justice and/or fairness (Isfandyarie, 2006). The legal protection for the patients is expressly provided in laws. Legal protection for doctors is imperative in an effort to realize the operations of medical practices as mandated in the Law on Medical Practices. This also aims to attain a balance in the granting of legal protection for both parties. Article 2 of the Law on Medical Practices expressly stipulates that medical practices shall be conducted in accordance with some principles, including the principle of balance. Article 3 of this Law also stipulates that the regulation of medical practices provided in this law aims to give legal protection and certainty to the doctor and the patient as well.

Second, based on the principle of equality before the law, legal protection based on the principle of balance in giving medical services can be implemented by applying informed consent. Before performing medical treatment, doctors have to perform their obligation to give all information relating to such treatment including the main points of illnesses and/or diseases, prospect of success, other alternative medications and the potential risks, as well as other matters relating thereto. Based on the information from the doctors, the patients have the right to give consent or rejection to such treatment. This consent is the implementation of the principle of balance in the relationship between doctors and patients. If any later date, it is found that the patients are adversely affected by such treatment, either in the form of physical disabilities or death which later can be proven that it happened due to the mistake or negligence of doctors resulting from violations of professional standards, standard operating procedures or medical services standards, the relevant doctors will be subject to legal discharges. This aims to give legal protection to the patients. However, as long as doctors have done their work in accordance with the standards as described above, they are entitled to legal protection as well. In view of the foregoing, doctors and patients have equitable rights in getting legal protection.

The meaning of legal protection for doctors is not the elimination of criminal sanctions on them, as it stands to reason that doctors entitled to legal protection are those who have performed all of their obligations. Doctors are required to perform their medical practices in accordance with the professional standards, standard operating procedures or medical services standards. If in a medical dispute, it can be proven that there is a mistake or negligence on the part of the doctors in performing their profession, the protection will surely be given and enforced. Doctors must be accountable for all their medical mistakes and/or negligence if it is proved that there is a mistake and/or negligence adversely affecting the patient in the form of physical disabilities or death.

However, the frequent occurrences of malpractices that come to the surface, particularly those broadcast or blown up by the mass media have caused doctors to be defensive when giving medication. Law enforcers need a deeper understanding that medical disputes cannot be treated the same as other disputes in general. Not all medical practices that cause permanent disabilities or death are due to the mistakes or negligence of doctors as in the medical world there is a term called medical risks. It is this difference that should be understood by the law enforcers to enable them to enforce law in a just and impartial manner to both parties. A medical risk is information that should be conveyed or told to the patients or their family when an informed consent is being made and/or given. Worries and anxiety that make doctors feel insecure and restless when doing their work sooner or later will lower the quality of medical services in Indonesia. Doctors and patients are the subject of law in the therapeutic relationship; as such, the law should give equitable protection to both parties. Doctors and patients must fulfill their obligations and get their respective rights as mandate in the law to enable the state to give legal protection to both parties.

3    CONCLUSION

The implementation of the principle of balance in the relationship between doctors and patients should start from the relationship between both parties, by implementing a mutual participation pattern, or a relationship that respects the rights and obligations of both parties: doctors and patients. In this pattern, the patients give the information required by doctors to choose and determine the best medication for the patients. Doctors also respect the rights of the patients by giving them the right, clear, and full information. This mutual participation pattern is in line with the provisions of the Law on Medical Practices and other laws relating to medical services. The principle of balance must be applied when giving legal protection to doctors and patients. In the therapeutic relationship, doctors and patients have equitable capacity as the subject of law; therefore, the law must give equitable protection to both parties.
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ABSTRACT: The issue of counterfeit medicines is a growing concern in developing countries, including Indonesia. In 2011, according to International Pharmaceutical Manufacturers Group (IPMG), 11% of medicines marketed in Indonesia were counterfeit products, causing 7.6 trillion rupiah in losses. This paper provides an analysis of consumer knowledge, experience, and attitutes towards counterfeit medicines viewed from the legal perspective. Based on the survey research method applied, questionnaires were used to collect data from 200 consumers above the age of 17 residing in Jakarta, who were selected using the quota sampling technique. This research concludes that consumers are incapable of protecting themselves from the harm of counterfeit medicines. Consumers’ lack of knowledge concerning counterfeit medicines including the relevant regulations poses serious health risks to Indonesian consumers. Only a small number of consumers stated their experience of purchasing counterfeit medicines; however, it happened intentionally. This research recommends that BPOM and other government agencies as well as pharmaceutical companies cooperate to combat counterfeit medicines in order to protect consumers from the hazards to their health and safety.

1    INTRODUCTION

It is indisputable that counterfeit medicines may potentially harm consumer safety. Most counterfeit medicines contain toxic products that can have immediate and harmful effects on people exposed to them. Many counterfeit medicines use low cost material not intended for human consumption, and they are produced by using highly inappropriate non-sanitary machinery (Davison, 2011). Even though recent counterfeit medicines use less toxic materials, they are still potentially harmful to consumers causing them to spend more time and money to be cured from their illnesses. Such medicines can also cause death due to their inefficacy.

Counterfeit medicines are causing an increasing concern as they pose a threat to consumers’ health and the reputation of pharmaceutical industry. In 2006 counterfeit medicines ranged from less than 1 percent of sales in developed countries, to over 10 percent in developing countries, depending on the geographical area (World Health Organization [WHO], 2016).

In Indonesia, based on the data obtained as the result of supervision by the National Agency for Drug and Food Control (Badan Pengawas Obat dan Makanan [BPOM]), in 2013–2015 counterfeit medicines found were dominated by medicines for erectile dysfunction (ED), antibiotics, antipyretic-analgesic, antihypertensive, and antimalarial medicines. Branded medicines of relatively higher prices tend to be more exposed to counterfeiting practices compared to generic medicines. The most frequently counterfeited branded medicines include Blopress, Cialis, Viagra, Ponstan, Bloppres, Incidal, ODI Diazepam, Anti-Tetanus Serum, and Nizoral. At the same time, based on the supervision conducted by BPOM during the period of January–June 2016, 17 branded illegal medicines including counterfeit medicines were found and dominated by vaccine, anti-tetanus serum, and erectile dysfunction medicines (BPOM, 2016).

Based on a study on the Economic Impact of Counterfeiting in Indonesia by LPEM FEUI and MIAP (Masyarakat Indonesia Anti Pemalsuan/Indonesian Anti Counterfeting Society) in 2013, out of 6 categories of most frequently counterfeited products (software, cosmetics, pharmaceutical, fashion, leather product, and food/beverages), 3.80% of counterfeit pharmaceutical products were sold in Indonesia. The said percentage is higher compared to the data found in the previous research conducted in 2010, namely 3.5%. (MIAP & LPEM FEUI, 2013).

Counterfeit medicines continue to pose threats to consumers in Indonesia. They are not only available at street peddlers, on the internet, or black market, but also in pharmacies. The research titled “Victory Project” conducted by the Faculty of Medicine of Universitas Indonesia/Cipto Mangunkusumo Hospital in 2011–2012 was aimed at quantifying the extent of counterfeit sildenafil in Indonesia. The study found that 45% of 100 mg sildenafil tablets in Indonesia were counterfeit and were widely distributed by street peddlers, drugstores, and pharmacies. Counterfeit sildenafil tablets were mostly found at “illegal” outlets, especially at street peddlers (100%) and in drugstores (56%). Pharmacies also had 13% counterfeit sildenafil. Among 12 sildenafil tablets purchased from the internet, 4 were counterfeit (Taher & Setiawati, 2013).

Indonesia has some regulations which can be used to combat counterfeit medicines as well as protecting consumers, including the Consumer Protection Law (the Law No. 8 of 1999), Health Law (the Law No. 36 of 2009), and Mark Law (the Law No. 20 of 2006). However, despite the existence of those regulations, the problem of counterfeit medicines continues to pose threats in Indonesia.

Despite the numerous studies on counterfeit medicines in Indonesia, there has been a limited number of research conducted to understand consumers’ knowledge, experience, and attitude in purchasing and consuming counterfeit medicines particularly in Indonesia. This study has been constructed to explore and understand the relationship between consumers’ knowledge, experience, and attitude towards counterfeit medicines in Jakarta. It is particularly aimed at examining consumers’ knowledge on regulations and factors affecting the consumers’ attitude towards pressing for legal action.

2    LITERATURE REVIEW

2.1  Counterfeit medicines

There is no universally accepted definition of ‘counterfeit medicine’. The term ‘counterfeit’ that was firstly used as a matter of public health issue which is substandar medicine. The term has now become a legal term associated within intellectual property legislation especially trademark protection as in 1992 WHO provides definition on counterfeit medicine as:

“one which is deliberately and fraudenlently mislabeled with respect to identity and/or source. Counterfeiting can apply to both branded and generic products and counterfeit products may include products with the correct ingredients or woth the wrong ingredients, without active ingredients, with insufficient (inadequate quantities of ingredient(s) or with fake packaging” (WHO, 2006).

The revision by International Medical Products Anti-Counterfeiting Taskforce (IMPACT) in 2008 has created a controversy regarding the concept of counterfeiting, raising the question as to whether it is an issue of intellectual property or public safety in relation to the quality, safety and efficacy of medicines. Some countries confront counterfeiting as an issue of intellectual property. They express a concern WHO’s involvement in the enforcement of privately owned intellectual property rights without the endorsement of all member states in the WHO, by providing the secretariat for IMPACT. As WHO’s mandate is to protect public health, WHO should combat substandard drugs (Clift, 2010).

The word counterfeiting has a literal meaning in the field of intellectual property, related to trademark infringement. The World Trade Organization (WTO) defines counterfeiting as: “Unauthorized representation of a registered trademark carried on goods identical or similar to goods for which the trademark is registered, with a view to deceiving the purchaser into believing that he/she is buying the original goods” (WTO, n.d). Therefore counterfeiting is a trademark infringement, as an “unauthorized” use of a trademark that is “not only infringes a trademark owner’s legitimate rights but does so in such an egregious way as to attract criminal penalties” (Clift, 2010).

In Indonesia, the definition of counterfeit medicines is stipulated in the Regulation of the Minister of Health No. 1010/MENKES/PER/XI/2008. Counterfeit medicines are medicines produced by unauthorized parties pursuant to the prevailing law or the production of medicines falsely indicating the identity of other registered medicines.

2.2  Consumer knowledge

Brucks (1986) defines knowledge as “a complicated construction characterized by the structure and the content of the information stored in the memory”. Related to consumer’s knowledge, the knowledge is “all the information related to the product and to the market which are stored in the long-term memory of the consumer allowing him to act on the market” (Korchia as cited by Bouzaabia & Salem, 2010).

There are three categories of consumer knowledge: “(a) subjective knowledge, perceptions which a person has of what he knows; (b) objective knowledge, a measure what an individual actually knows; and (c) prior experience, the amount of purchasing or usage experience a consumer has with the product” (Brucks, 1985).

2.3  Consumer experience

Most literatures use the term ‘customer experience’. However, in this study the writer uses the term ‘consumer experience’ with the same understanding. A customer who is buying or consuming a service or product will have an experience “good, bad, or indifferent” and “a service always comes with an experience” (Carbone & Haeckel, 1994).

In this research, consumers’ experience is merely defined by the actual living through an event, the real life as contrasted with the ideal or imaginary. It is what actually happened to him/her, or (still in the same sense) of his/her prolonged, cumulative life experience (Erlich, 2003).

2.4  Consumer attitude

In term of marketing, “an attitude is as general evaluation of a product or service formed over time” (Solomon, Russell-Bennet, & Previte, 2013). An attitude is a personal motive affecting a consumer’s shopping and buying habits. Perner (2010) defines consumer attitude simply as “a composite of a consumer’s beliefs, feelings, and behavioral intentions toward some object within the context of marketing”.

Moreover, “attitude” is “…a learned predisposition to behave in a consistently favorable or unfavorable manner with respect to a given object” (Schiffman & Kanuk, 1997). An attitude correlates with one’s intentions, which predict a behavior (Ajzen & Fishbein, 1980). Related to counterfeit products, if a person’s attitude is considered as favorable the person would purchase a counterfeit product. On the other hand, if a person’s attitude is considered as unfavorable, the person would not consider purchase a counterfeit product.

3    METHODS

The research was qualitative research to analyze the relations between variables. These variables were subsequently measured by using statistic procedures. The variables used were knowledge and experience with regard to the distribution of counterfeit medicines. Those variables were then linked to the attitude of the consumers of medicines towards the distribution of counterfeit medicines in Jakarta. This cross-sectional research was conducted during the period of May-June 2016. It was based on a survey using questionnaires to examine a sample of a population. The targeted population was 200 medicine consumers in Jakarta, out of a total of 5 areas in Jakarta. The respondents were consumers live in Jakarta in the aged 17 years old and above. This study used the non-probability sampling design. The respondents were divided into 5 categories based on the percentage of educational background in Jakarta (Table 1).

Table 1. Research sample.



	Criteria

	Data of DKI Jakarta in 2010

	Total sample




	No educational background

	10%

	4 respondents




	Graduated from Elementary School

	18%

	7 respondents




	Graduated from Secondary School

	20%

	8 respondents




	Graduated from High School

	38%

	15 respondents




	Graduated from University/College

	18%

	6 respondents





4    RESULTS

4.1  Knowledge of counterfeit medicines

The majority of respondents (83.5%) did not have any knowledge to distinguish between original and counterfeit medicines. Only 16.5% had the knowledge to do so. Those respondents graduated from high school and university/college. Not suprisingly 100% of respondents having no educational background did not have the capability to distinguish between original and counterfeit medicines. Therefore, we can conclude that the higher the educational background, the better the consumers will be to differentiate between original and counterfeit medicines.

The low level of knowledge among consumers enabling them to distinguish between original and conterfeit medicines corresponds to the low level of knowledge of medicines in general, especially in relation to medicine classification. Only 24% of the respondents knew about medicine classification. In Indonesia, medicines are classified into four categories: over the counter, restricted over the counter, prescription, and psychotropic & narcotics medicines. Knowledge about medicine classification is useful to prevent consumers from buying counterfeit medicines. The classification tells consumers where they should buy the medicines. Therefore, for prescription medicines, consumers should only buy medicines at pharmacies. Prescription medicines bought at drugstores are at the risk of being counterfeited through illegal distribution.

The low level of knowledge to distinguish between original and counterfeit medicines is supported by the result that 87.5% of the respondents never received any information regarding how to prevent exposure to counterfeit medicines. Only 12.5% of the respondents received information either from the government or pharmaceutical companies. Based on the findings of this research, the low level of knowledge of the classification of medicines, as well as the inability to differenciate between original and counterfeit medicines, exposes consumers to the risk of purchasing counterfeit medicines.

A majority of the respondents (93%) stated that counterfeit medicines infringe the law. However, out of the 93%, 20% respondents stated that they did not know which specific law is infringed by counterfeit medicines. According to the respondents, counterfeit medicines infringe the mark law (23%), consumer protection law (47%), and health law (57%).

84.5% of the respondents understood that they should make a report after finding counterfeit medicines. Nevertheless, only 55% respondents know where they should file such report to, and they mentioned that more than one institutions deal with such report. A majority of the respondents (34%) mentioned that they should file the report to BPOM (24%), the police (24%), the National Consumer Protection Agency (Badan Perlindungan Konsumen Nasional/BPKN – 16%), non-governmental organizations (13.5%), sellers of medicine (13%), pharmaceutical companies (5.5%), Consumer Dispute Settlement Agency/Badan Penyelesaian Sengketa Konsumen (4.5%), the print media (3.5%), and the Ministry of Trade (1%).

4.2  Consumer experience

Most of the respondents stated that they never encountered counterfeit medicines (85%). However, 10.5% said they might have bought counterfeit medicines accidentally. In such case, they did not have the intention to do so and they did not realize that the medicines they had purchased were counterfeit. There were several reasons as to why they think that they might have purchased counterfeit medicines: the medicines did not cure their illnesses (67%), they experienced some side effects (38%), relatively low price (38%), suspicious packaging (33%), different taste (29%), and different shape (24%).

According to BPOM 2007, in Indonesia most counterfeit medicines are mislabelled with respect to the identity or the source and without an active ingredient, the packaging and label of generic medicines are replaced by branded medicine having similar active ingredients, and recycled medicine packaging is used from original medicines.

4.3  Consumer attitude

This research also reveals the factors being considered by consumers when purchasing medicines, namely the type of the medicines, trademark, the place to buy, and price. Interestingly, it has been found that consumers in Jakarta are not primarily motivated to purchase counterfeit medicines because they cannot afford to purchase legitimate medicines. In fact, price is the last factor they seem to consider in purchasing medicines. It supports the finding that consumers might have bought counterfeit medicines unintentionally. It is different from the finding of another research on Sudanese consumers showing that “non-accessibility and/or unaffordability of legitimate drugs may be the main contributors (strongest influence) encouraging purchase behaviour of counterfeit medicines in developing countries (Alfadi, Ibrahim, & Hassali, 2012). Therefore, “consumers who have weak accessibility and/or cannot afford the price of legitimate medicines are more likely to acquire stronger intent to purchase counterfeit medicines” (Alfadi, Ibrahim, & Hassali, 2012).

The respondents in this research were asked whether the news on counterfeit medicines has affected their attitude in purchasing medicines. A majority of the respondents (78%) would not purchase the medicines after learning from the news that medicines with certain trademark were found to have been counterfeited. They were afraid that the medicines would cause side effects to the consumers. However, 22% of the respondents stated that they would still purchase the medicines which have been proven to be effective in curing their illnesses and they would be confident when purchasing such medicines at a legitimate place.

Furthermore, respondents in this research were asked whether they had ever encountered counterfeit medicines and what action they took upon it. A majority of the respondents (52.4%) said that they would not take any legal action, 33.3% said they would inform others, while only 14.3% would file a report to the authorities. Most consumers who encountered counterfeit medicines (70%) reported their findings to the pharmacist or the seller of medicine, 20% reported it to the police, while 10% reported such matter to the BPOM. However, those who made the reports did not follow up, and no further action was taken.

This finding supports the previous study that majority of the victims are unlikely to take any legal actions. This result supports the previous study that “consumers lack knowledge and understanding of how and where to report cases of counterfeit medicines”, therefore, consumers who encounter counterfeit medicines only tell pharmacists and others throw away the medicines and do nothing else (Bwemelo & Mashenene, 2015).

Consumers have at least 7 reasons for not taking any action after encountering counterfeit medicines because making a police report is costly (41%); they do not know where to report the case (35%); it is a waste of time (20%); they are afraid of the police or the authorities (24%); a court procedure is time-consuming and complicated (24%); and there is a lack of confidence in the court system (12%).

The finding shows that consumers think that the legal procedure in the case of counterfeit medicines is not consumer friendly. According to Shofie (2009), consumers are reluctant to litigate since consumer protection norms are still unclear, and court procedures are complicated, time consuming, and costly. Consequently, consumers are likely to stay away from conflict, even though their rights have been infringed.

5    DISCUSSION

This study shows that consumers lack of knowledge of how to distinguish between counterfeit medicines and original medicines; the classification of medicines; and information on the regulations related to counterfeit medicines; and information on where to file a report upon encountering counterfeit medicines. In relation to consumers’ experience related to counterfeit medicines, only 10.5% of the respondents have experienced buying counterfeit medicines. They became suspicious of the originality of the medicines based on certain factors, such as the occurrence of side effects; unreasonably low price, packaging, different taste, and different shape.

The results of this research confirm that in Jakarta price is not the most important factor for consumers when purchasing medicines. Therefore, price is not a driving factor in triggering the distribution of counterfeit medicines. It is evident from the findings of this research that consumers who encounter counterfeit medicines, although knowing that they should make a report when they find counterfeit medicines, they are unlikely to take legal action for some reasons, which support the fact that the legal procedure in the case of counterfeit medicines is not consumer friendly.

The research found that consumers are unable to protect themselves from counterfeit medicines. According to United Nations, “consumers often face imbalances in economic terms, educational levels, and bargaining power”. On the other hand, consumers should have the right of access to non-hazardous products, as one of the consumers’ basic rights is “the protection of consumers from hazards to their health and safety” (United Nations, 2003). This right has also been regulated in Indonesia in Law No. 8 of 1999 regarding Consumer Protection.

Therefore, it should be the obligation of the government and pharmaceutical manufacturers to protect consumers from the danger of counterfeit medicines. BPOM and other government authorities should cooperate with pharmaceutical companies to create dissemination programs involving consumers to prevent them from buying counterfeit medicines. Moreover, law enforcement should be prioritized by the Indonesian government in addition to legal action initiated by pharmaceutical companies to combat counterfeit medicines in cooperation with stakeholders and international organizations.

The research found that consumers’ attitude in buying medicines in Indonesia is mostly influenced by the information they obtain through the media. Once they learn that a certain medicine is found to have been counterfeited, most of them would be unlikely to buy the type of medicine bearing the same trademark. Therefore, counterfeit medicines might harm the reputation as well as causing losses of revenues of pharmaceutical companies. As the trademark owners, pharmaceutical companies have the obligation to fight counterfeit medicines in order to protect their consumers as well as their own interest. The traditional justification of the trademark law is the protection of both consumers and trademark owners (McKenna, 2007).

6    CONCLUSION

This research concludes that consumers are unable to protect themselves from the harms of counterfeit medicines. This study shows that consumers do not have any knowledge of how to distinguish between counterfeit medicines and original medicines; the classification of medicines; information on the regulations relating to counterfeit medicines; and information on where to file a report upon encountering counterfeit medicines. Consumers’ lack of knowledge concerning counterfeit medicines poses serious health risks to Indonesian consumers.

Although only a small number of consumers conveyed their experience in purchasing counterfeit medicines, they happened unintentionally. Moreover, even though consumers know that they should file a report when they find counterfeit medicines, they are unlikely to take legal action since the legal procedure in the case of counterfeit medicines is not consumer friendly.

Therefore, the research recommends that the BPOM and other governmental agencies as well as pharmaceutical companies cooperate to combat counterfeit medicines to protect consumers from hazards to their health and safety. Combating counterfeit medicines benefits consumers as well as the pharmaceutical companies as the tradewark owners.
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Research report on protection of geographical indications in Indonesia: Advantages and challenges
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ABSTRACT: The protection of Geographical Indications (GI), which has its traditional and cultural roots in European countries, is being accepted in Asian countries. The concept and legal protection of GIs were introduced into the Indonesia’s legal system following Indonesia’s ratification of the WTO Agreement in 1995. Indonesia provided for GI protection in the Trade Mark Law No. 15 Year 2001, followed by the Government Regulation No. 51 of 2007 concerning GI registration. Almost nine years later, there is a need to assess the advantages and challenges related to the implementation of Indonesia’s GI protection, namely as follows: first, does the concept of GI actually promote Indonesia’s interest; second, what is the reason behind the relatively low number of GI registrations; and third, how can law be used to promote more effective implementation? The article sets the ground for a more in-depth analysis of the issue at a conceptual and theoretical level. The analysis is based on a combination of socio-legal research, philosophical reflection with a critical reflective approach, with a particular focus on historical, conceptual, paradigm development. Legal and non-legal contributing factors along with the pragmatic implications of the same are also considered.

1    INTRODUCTION

The concept of geographical indications (hereinafter referred to as GI) as a form of intellectual property rights (hereinafter referred to as IPR) is a relatively new concept in Indonesia’s legal system. Other more traditional forms of IPR, particularly trade mark and copyright laws, date from pre-independence era. The legal protection of GI was adopted in Indonesian national law after Indonesia ratified the Agreement Establishing the World Trade Organization (the Law of the Republic of Indonesia Number 7 Year 1994 concerning the Ratification of the Agreement Establishing the World Trade Organization (Persetujuan Pembentukan Organisasi Perdagangan Dunia), the State Gazette Year 1994 Number 57, the Supplement to State Gazette Number 3564) and the Trade Related Aspects of Intellectual Property Rights (hereinafter referred to as TRIPs) as one of its attachments which became effective as from January 1, 1995. To fulfill Indonesia’s obligation under TRIPs, several of its existing IPR laws were amended. The protection of GIs was integrated into the Law Number 15 Year 2001 concerning Trade Marks (the State Gazette Year 2001 Number 110, the Supplement to State Gazette Number 4131) (hereinafter referred to as Trade Mark Law). The Trade Mark Law adopts the constitutive approach requiring GI registration (Art. 56 paragraph (2)), mandating the issuance of a government regulation for the registration procedure and mechanism (Art. 56 paragraph (9)). The Government Regulation Number 51 concerning Geographical Indications (hereinafter referred to as GR 51/2007) was issued seven years later, on September 4, 2007.

Despite the government’s efforts, foreign assistance, and high expectations particularly among academicians, the comprehensive provisions of GR 51/2007 fell short of optimally achieving the Trade Mark Law’s objective of providing effective GI protection in Indonesia, as evident from the relatively low number of GI registrations occurring thereafter. A total of 46    GIs have been registered to date, and 6 out of the total number are foreign GIs (Ramli, 2016), in comparison to India which has a total of 272 GIs registered through March 2016, and only 10 out of which are foreign (Intellectual Property India, 2016). Referring to the familiar aphorism, ‘Too often, people complain that they have good laws, but they are poorly implemented (Seidman & Nalin, 2001), there is a need to assess the roots of relatively slow increase in the number of GIs registered even after rules and regulations have been put into place, and after many years of implementation.

This article aims to answer three specific research questions. First, does the existing legislation provide adequate basis for effective GI protection in Indonesia? Second, is the implementation of existing GI legislation adequately supported by GI consciousness at various levels of stakeholders? And third, how can law be used to promote more effective implementation of GI protection?

2    LITERATURE REVIEW

As several authors point out, the roots of the concept and definition of GI as we know it today under the TRIPs Agreement can be traced back to wine regulations in the 18th century France in Europe (Munsie, 2002). Commentators have argued that in the history of the privileges of French wine growers, as illustrated by ‘Bordeaux’ and ‘Champagne’, one finds the combination of elements of rural policy, guarantees of authenticity, and the search for competitive advantage, which marks the current WTO debate about global regime on GIs (Das, 2010). The influence of the AOC and the resulting GI system are thus closely related to economic, political, and socio-cultural factors. The AOC influence transpires throughout international agreements and conventions such as the 1958 Lisbon Agreement, EEC/UE regulations, and ultimately the WTO/TRIPs Agreement, to which Indonesia is a signatory.

2.1  GI in Asian countries: ‘norm migration’ theory

Wang speaks of the ‘migration of the GI norm’ and three levels of GI ‘legal consciousness’ in Asian countries, namely first, passive acceptance of the ‘transplanted’ IG norm; second, developing an awareness of their own GI interest; and third, taking a stance in the ongoing North-North discussion on the implementation of TRIPs provisions on GI. Wang’s perspective is influenced by ‘norm migration’ theories associated with the concept of ‘epistemic community’, exploring actors involved in the process of norm migration and their interests (Wang, 2006).

2.2  GI: Global struggle of concepts and paradigms

The current GI definition and provisions under TRIPs have been the result of a compromise between the sui generis protection paradigm advocated by EC vis-à-vis the trade mark protection paradigm supported by the U.S. (Ayu, 2009). This explains in part the lack of a uniform concept and inconsistency in GI terminology, particularly in view of the scope and a higher level of GI protection as recognized by many commentators (Panizzon, 2006). As some commentators note, neither of these paradigms are free from conceptual difficulties. On the one hand, the U.S. proposed trade mark protection paradigm creates contradiction at the conceptual level due to the fundamental difference between the concept of GI, basically a collective right, and trade mark which is basically an individual right. On the other hand, the EU sui generis paradigm treats GI as a separate IP category and thus deviates from the existing IP system (Wang, 2013).

Gervais refers to it as ‘irreconcilable differences’ between the ‘common-law approach to protecting certain GIs as trademarks and the (currently) mostly European approach of using a sui generis system to protect GI’s’ (Gervais, 2015). At the same time, Raustiala and Munzer argue that the international GI debate is ‘primarily driven not by philosophical arguments but by political interests’ pointing out that European governments are pushing forward for a higher standard of GI protection at the international level ‘in an effort to protect traditional producers from increasing competition from abroad’ (Raustiala & Munzer, 2007).

As the ‘struggle’ between the sui generis and trade mark regime GI protection at the global level continues, there are an increasing number of countries referred to as “Friends of GIs” led by India, the Checz Republic, and Swiss which support the idea of expanding a higher level of protection to GI products other than wines and spirits (Wang, 2006). Munzer and Raustiala argue against it, taking the position that there is a need to ‘harmonize downward to the general TRIPS standard rather than upward to the absolute protection standard’ (Raustiala, Munzer, 2007).

Their position is based on the argument that while recognizing GI as a particular type of IPR and as such deserving some protection in international law, the existing level of protection under TRIPs and the current demands of the European Union for even greater protection are unjustified. Their main argument is that at the core of the justification of GI protection, as that of trademarks, it is the consumer-based rationale; in other words, the protection of GIs, just as that of trademarks, is aimed at reducing confusion and limiting consumers’ search costs in the marketplace (Raustiala & Munzer, 2007).

2.3  GI and IP social justice theory

While GI issues at the conceptual level evolve primarily around the approaches taken by the two main legal traditions, namely common law and European continental law, a majority of developing countries are increasingly seeking their own justification of GI protection (Kongolo, 2008). As pointed out by Mtima (2015) ‘equitable access, inclusion, and empowerment are the essential and extrinsic values of every enterprise,’ but they stand in contrast with ‘IP law and economics’ (Landes & Posner, 1989) which promote and perpetuate social inefficiencies in the IP protection apparatus. Through IP empowerment, IP social justice seeks to realign such a mechanism, thus recouping social losses and maximizing efficiency and the productive impact/output of the overall IP system (Mtima, 2015).

2.4  GI protection in Indonesia: Proposed approaches

Commenting on IP in general, Sardjono (2011) points out that “there is a generally prevailing view among common [Indonesian] people that IPR is an abstract, altogether strange concept”, “a concept they do not seem to understand”, conceding that the Government and legislators tend to take a formalistic stance when it comes to IPRs, viewing them “as a single and functional concept”. The various attempts to explain the justification for GI protection in Indonesia include, among others, the cultural and rights approach by Sardjono (2011) and Ayu (2009) respectively; the national policy approach by Sasongko (2005); the consumer protection approach by Rudita (2011); and the effectiveness approach by Gabor (2012) in research undertaken by them respectively. They, as some other commentators, agree that there is a need for a sui generis GI law for effective GI protection in Indonesia.

3    RESEARCH TYPE AND METHODOLOGY

The complex nature of GI protection in Indonesia calls for research exploring its essence with a historical, philosophical, and doctrinal approach leading to a more in-depth understanding of la raîson d’être, the reason or justification for existence of GI protection in Indonesia.
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