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Preface to the First Edition

Health and safety is a diverse subject covering many discip-
lines — law, engineering, human behaviour, safety manage-
ment and occupational health — each of which is an area of
study in its own right.

The Health and Safety Pocket Book has been written as a
unique aid to health and safety practitioners and consultants,
engineers, HR managers, lawyers and employee representa-
tives. It should also be of use to those managers, across the
full scope of industry and commerce, who may have specific
responsibility for health and safety, together with those
studying for specific qualifications in the discipline. The main
objective is to provide a ready reference text on a wide range
of issues, including the principal features of health and safety
law, established management systems and sources of
information.

A number of checklists, which are useful in the risk assess-
ment process, have been incorporated, together with tables,
figures and forms used on a regular basis. Specific parts
include a glossary of commonly used terms, a summary of the
legal requirements for documentation and record keeping,
along with information on accredited health and safety train-
ing courses, professional organisations in health and safety
and a breakdown of the legal requirements for the various
industrial groups.

The A-Z arrangement within chapters and extensive cross-
referencing makes the book easy to navigate. Individual refer-
ences point the reader to the original legislation and more
specialised reading.

| hope all who use this book will find it helpful.

Jeremy Stranks
November 2005



Taylor & Francis
Taylor & Francis Group

http://taylorandfrancis.com



Preface to the Second Edition

The Health and Safety Pocket Book has proved to be a
popular source of reference for health and safety practition-
ers, inspectors, students, HR managers and all those with an
interest in the subject.

Since Jeremy Stranks wrote the first edition in 2005, however,
there have been a number of changes to legislation, guidance
and practice, all of which have made an updated version
necessary. In providing this update, though, | have done my
best to retain the original author’s intention of providing a
‘pocket book’, which is informative, useful and accessible.

While the whole publication should be a handy resource for
students pursuing one of the various qualifications in health
and safety, a feature of this edition is some ‘revision tips’,
which reinforce key facts around favourite examination
questions.

| echo Jeremy’s comment that all who use this book will find
it helpful.

Garry Hunt
June 2017
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1(a)

Legal background

Health and safety law covers many aspects involving people
at work, including the civil and criminal liabilities of employers
towards their employees and other persons.

The following topics are of particular significance in any dis-
cussion of the principal features of health and safety law.

Absolute (strict) liability

Certain duties under health and safety laws are of an absolute
or strict nature. These duties are qualified by the terms ‘shall’
or ‘must’, such as the absolute duty on employers under the
Management of Health and Safety at Work Regulations to
undertake a suitable and sufficient risk assessment. Generally,
no defence is available, although when charged with an abso-
lute offence, it may be possible to submit a plea in mitigation.

All reasonable precautions and all due
diligence (‘due diligence’ defence)

Under certain regulations, such as the Electricity at Work Reg-
ulations and the Control of Substances Hazardous to Health
(COSHH) Regulations, an employer charged with an offence
may be able to submit the defence that ‘he took all reason-
able precautions and exercised all due diligence to avoid the
commission of the offence’.

To rely on this defence, the employer must establish that, on
the balance of probabilities, he has taken all precautions that
were reasonable and exercised all due diligence to ensure that
these precautions were implemented in order to avoid such a
contravention. It is unlikely that an employer could rely on this
defence if:
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a precautions were available which had not been taken; or

b he had not provided sufficient information, instruction and
training, together with adequate supervision, to ensure
that the precautions were effective.

=" 1(a) Legal background
Defences
==~ 1(c) Principal regulations

Control of Substances Hazardous to Health Regulations 2002
The Classification, Labelling and Packaging Regulation (EC) No
1272/2008

Pressure Systems Safety Regulations 2000

Approved Codes of Practice

The HSE is empowered to issue and approve Codes of Prac-
tice which accompany Regulations, for example, HSE Publica-
tion L24 2013 — Workplace health, safety and welfare, the
Approved Code of Practice (ACoP) accompanying the Work-
place (Health, Safety and Welfare) Regulations 1992.

An ACoP has limited legal status. Failure to comply with the
recommendations in an ACoP may be used as evidence of
failure to comply with a duty under Regulations, unless it can
be shown that ‘works of an equivalent nature’ (which met
the requirements but in a different way) had been under-
taken, proof of which rests with the defendant, on the
balance of probability.

== 1(d) Approved Codes of Practice

Breach of statutory duty

In certain circumstances, a breach of a statutory duty, which
results in injury to a person of a class which the statute was
designed to protect, will give the injured person a civil cause
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of action. The requirements, which have to be satisfied before
such a cause of action arises, are:

a that the statutory provision, properly construed, was
intended to protect an ascertainable class of persons of
whom the claimant was one;

b that the provision has been broken;

¢ that the claimant had suffered damage of a kind against
which the provision was designed to give protection; and

d that the damage was caused by the breach.

The claimant must prove their case by the ordinary standard
of proof in civil actions. She must show at least that, on a
balance of probabilities, the breach of duty caused, or materi-
ally contributed to, her injury.

Since 2013, the ability to take action for breach of statutory
duty has been significantly limited. Section 69 of the Enter-
prise and Regulatory Reform Act (ERRA) 2013 amended
Section 47 of the Health and Safety at Work etc. Act 1974
and excludes the ability to bring a claim in civil proceedings
for breach of statutory duty UNLESS a specific exemption is
allowed by the regulations.

Practically, the effect of ERRA is to bar most workers from
taking a civil action under breach of statutory duty for injury
or loss. They will have to rely on an action of negligence in
order to seek compensation.

The one exception here is the case of new and expectant
mothers. The Health and Safety at Work etc. Act 1974 (Civil
Liability) (Exceptions) Regulations 2013 allows an action for
breach of statutory duty under the following legislation:

1 The Management of Health and Safety at Work Regula-
tions (MHSWR) 1999 Regulations 16 and 17a, to the
extent that the breach causes injury or ill-health.

2 The Employment Rights Act (ERA) 1996, Section 72(1) which
prohibits people working in the compulsory maternity leave
period and allows a claim if injury or ill-health should result.
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== 1(a) Legal background

Duty of care
Negligence

Burden of proof

This term applies to both criminal cases and civil claims.

Throughout criminal law, the burden of proof of guilt that the
accused person committed an offence rests with the prosecu-
tion, who must prove guilt ‘beyond a reasonable doubt’. Section
40 of the HSWA makes the task of the prosecution easier by
transferring the burden of proof to the accused. It is incumbent
on the accused to show either that it was not ‘practicable’ or
‘reasonably practicable’ in the particular case to satisfy the par-
ticular duty or requirement. If the accused cannot discharge this
duty, the case will be considered proved against him.

In civil claims, however, the claimant must show this proof of
liability on the part of the defendant ‘on the balance of
probabilities’.

Case law

Case law is featured in the decisions of the criminal and civil
courts, and based on the doctrine of judicial precedent. These
doctrines are to be found in the various Law Reports, such as
the All England Reports (AER) and the Industrial Relations Law
Reports (IRLR). Case law is a self-endorsing process, perpetu-
ated either by previous binding cases or by the interpretation
of legislation.

The following features of a judgement are important:

a the ratio decidendi (reason for deciding) — a statement of
law based on an examination of the facts and the legal
issues surrounding them; this is the most important part of
a judgement and contains the actual binding precedent;
and
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b the obiter dicta (words said by the way) — may contain a
statement about the law which is not based on the facts of
the case under review and which will not, therefore, be
part of the decision; this is often held to be of persuasive
authority.

=" 1(a) Legal background

Civil and criminal liability
Judicial precedent

Child

A person under compulsory school leaving age and under
sixteen years of age.

==~ 1(c) Principal regulations
Management of Health and Safety at Work Requlations 1999
Civil and criminal liability

Breaches of health and safety law by employers and others
can incur both criminal and civil liability.

Civil liability

Civil liability refers to the ‘penalty’ that can be imposed by a
civil court, for example, County Court, High Court, Court of
Appeal (Civil Division) and the Supreme Court.

A civil action generally involves a claim of negligence or
breach of statutory duty (see above — now limited) by a claim-
ant against a defendant. In such actions, the claimant sues
the defendant for a remedy that is beneficial to the claimant.
In most cases, this remedy takes the form of damages, a form
of financial compensation. In many cases, the claimant will
agree to settle out of court.



8 Health and Safety Pocket Book

Civil cases are decided on ‘the balance of probabilities’.
Criminal liability

A crime is an offence against the State. Criminal liability refers
to the duties and responsibilities of:

a employers;

b occupiers and controllers of premises;

¢ manufacturers, designers and suppliers of articles and sub-
stances for use at work; and

d employees,

under, principally, the HSWA, and regulations made under
the HSWA, and to the penalties that can be imposed by the
criminal courts, namely, fines and imprisonment. The criminal
courts involved are the Magistrates’ Courts, which handle the
bulk of cases, the Crown Court, the Court of Appeal (Crimi-
nal Division) and the Supreme Court.

Health and safety criminal law is based on a system of
enforcement by the HSE, local authorities and fire authorities.
A person charged with an offence is innocent until proved
guilty "beyond reasonable doubt’.

==~ 1(a) Legal background

Courts and tribunals

Duty of care

Negligence

==~ 1(b) Principal statutes

Health and Safety at Work etc. Act 1974

==~ 3(a) Tables and figures

Legal routes following an accident at work
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Common law and statute law

Common law is unwritten law, in that it is not written down
in Statutes and Regulations. It is the body of accumulated
case law (see separate entry), which is based on the decisions
of the courts over many years, whereby precedents (see ‘Judi-
cial precedent’) are established. It is of universal application
and recorded in the various Law Reports. It is applicable to
the decisions made by courts at their own level and in direc-
tions from superior courts.

Statute law, on the other hand, is the written law produced
as a result of the parliamentary process. Statutes supersede all
other forms of law and only Parliament can make, modify,
revoke or amend statutes.

A statute may give the Minister or Secretary of State power to
produce subordinate or delegated legislation, which generally
takes the form of Regulations, for example, the Control of
Substances Hazardous to Health Regulations made under
the HSWA.
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Revision Tip — A comparison of civil and

criminal liability

Criminal liability

Civil liability

Based on Statutes — written law made
by Parliament.

Based largely on Common Law, which
establishes legal precedent.

Burden of Proof is — ‘beyond all
reasonable doubt'.

Burden of Proof is — ‘on the balance of
probabilities’.

Outcome of an action where proved
will be primarily punitive:
imprisonment, fines, orders, etc.

Outcome of an action where proved
will be compensatory — i.e. award of
damages for the loss suffered.

Proceeds through the criminal courts
system: Magistrates’ Court — Crown
Court — High Court* — Court of
Appeal* — Supreme Court.

Proceeds through the Civil Courts
system: County Court — High Court* —
Court of Appeal* — Supreme Court.

Action is initiated by the State (HSE/
Local Authority/Fire Authority for
health and safety matters).

Action can be initiated by anyone.

Criminal liability is not insurable.

Civil liability is insurable and, in some
cases, insurance must be carried (e.g.
Employer’s Liability Insurance).

Action under criminal law must usually
commence within six months of the
offence being committed.

Civil action for negligence must usually
commence within three years of the
harm or loss being realised.

Note

* The High Court and the Court of Appeal have separate divisions for Criminal

and Civil matters.

== 1(a) Legal background

Civil and criminal liability

=5~ 3(a) Tables and figures

Legal routes following an accident at work
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Contractor

A person engaged to perform a certain task without direction
from the person employing him, and implies a certain degree
of independence from that person. The basic test of whether
a person is an independent contractor is one of control over
the undertaking of the work specified in the contract.

==~ 1(c) Principal regulations
Construction (Design and Management) Regulations 2015
== 1(d) HSE guidance notes

Fire safety in construction: Guidance for clients, designers and
those managing and carrying out construction work involv-
ing significant risks [HSG168]

Health and safety in construction [HSG150]

Excavations: What you need to know as a busy builder
[CIS64]

Health and safety in roof work [HSG33]

Managing contractors: A guide for employers [HSG159]

The safe use of vehicles on construction sites [HSG144]

==~ Appendix B: Documentation and record
keeping requirements

Contributory negligence

Where a person suffers injury as the result — partly of his own
fault and partly due to the fault of another person or persons
— a claim in respect of that damage shall not be defeated by
reason of the fault of the person suffering the damage, but
the damages recoverable will be reduced to such extent as a
court considers just and equitable having regard to the claim-
ant’s share in the responsibility for the damage.
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== 1(a) Legal background

Duty of care
Negligence

Controlling (guilty) mind (mens rea)

== 1(a) Legal background
Corporate liability

Corporate liability

Corporate liability refers to the liability of all those directing
an undertaking, that is, the corporate body.

A corporate body, for example, the Board of Directors, chief
executive, managing director, etc. of an organisation, may be
liable for most criminal offences, providing a fine is specified
for the offence, the offence is committed by a ‘controlling
mind’, such as a managing director or chief executive, and is
committed in the course or his corporate duties.

Under the HSWA, directors, managers, company secretaries
and similar officers of the body corporate have both general
and specific duties. Breaches of these duties can result in indi-
viduals being prosecuted.

Offences by bodies corporate (HSWA Sec 37(1))

Where an offence under any of the relevant statutory provi-
sions committed by a body corporate is proved to have been
committed with the consent or connivance of, or to have
been attributable to any neglect on the part of, any director,
manager, secretary or other similar officer of the body corpo-
rate or a person who was purporting to act in any such capa-
city, he as well as the body corporate shall be guilty of that
offence and shall be liable to be proceeded against and pun-
ished accordingly.
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== 1(a) Legal background
Controlling (quilty) mind (mens rea)

==~ 1(b) Principal statutes

Health and Safety at Work etc. Act 1974
Corporate manslaughter

The Corporate Manslaughter and Corporate Homicide Act
2007 established the offence of corporate manslaughter in
England, Wales and Northern Ireland, and corporate homicide
in Scotland.

The offence applies to corporations, government departments
(crown bodies are NOT immune from prosecution under the
Act), police forces, partnerships, trades unions and employer
associations.

Such organisations are guilty of an offence if they owe a duty
of care to a victim under the law of negligence, and the way
in which they organise or manage their activities causes a
death and this amounts to a gross breach of a relevant duty
of care owed to the victim.

It can apply to deaths in detention and custody.

The Act abolishes the common law offence of gross negli-
gence manslaughter in relation to corporations.

An organisation found guilty of corporate manslaughter or
corporate homicide will face an unlimited fine, and the courts
have the power to make remedial and publicity orders.

==~ 1(b) Principal statutes

The Corporate Manslaughter and Corporate Homicide
Act 2007
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Courts and tribunals

There are two distinct systems whereby the courts deal with
criminal offences and civil actions respectively. Some courts
have both criminal and civil jurisdiction, however.

Criminal Courts

The Magistrates’ Courts (or Courts of Summary Jurisdiction)
in England and Wales, and the Sheriff Court in Scotland, are
the courts of first instance for all criminal offences. Lay Just-
ices of the Peace (JPs) or stipendiary magistrates (now called
District Judges) determine and sentence for the majority of
the less serious offences. They also hold preliminary examina-
tions into other (more serious — indictable) offences to ascer-
tain whether the prosecution can show a prima facie case on
which the accused may be committed for trial at a higher
court. The Sheriff Court performs a parallel function in Scot-
land, although procedures differ from those of the Magis-
trates’ Courts.

Serious indictable criminal charges and cases where the
accused has the right to trial before a jury are heard on indict-
ment in the Crown Court before a judge and jury. This court
is empowered to impose unlimited fines and/or a maximum
of two years’ imprisonment for health and safety-related
offences. The Crown Court also hears appeals from the Mag-
istrates’ Courts.

Most health and safety offences are ‘triable either way’. This
means that the case can either be heard in the Magistrates’
Court (Summarily) or in the Crown Court (On Indictment), the
initial decision being that of the Magistrates’ Court in ques-
tion. However, if the lower court accepts jurisdiction it is still
possible for the defendant to elect to be heard in the higher
court before judge and jury.

The Health and Safety (Offences) Act 2008 increased penal-
ties for some offences committed post-16 January 2009 (by



Legal background 15

increasing the maximum fine and introducing imprisonment
for certain offences) and Section 85 of the Legal Aid, Sen-
tencing and Punishment of Offenders Act 2012 (which came
into force on 12 March 2015) had the effect of increasing the
level of most fines available for magistrates’ courts to an
unlimited fine (previously limited to £20,000 for most health
and safety offences). However, the increase only applies in
respect of offences committed after 12 March 2015.

With the higher sentencing powers now available to Magis-
trates, we are likely to see an increase in the number of cases
dealt with in the lower court.

Civil Courts

County Courts operate on an area basis and deal in the first
instance with a wide range of civil matters, such as claims for
negligence. They are limited, however, in the remedies that can
be applied. Cases are generally heard before a circuit judge or
registrar, the latter having limited jurisdiction. A County Court
judge can award compensation up to £50,000, though this
figure can be increased with the consent of both parties.

More important civil matters, because of the sums involved
(compensation likely to exceed £50,000) or legal complexity,
will start in the High Court of Justice before a High Court
judge. The High Court has three divisions:

a Queen’s Bench — deals with contracts and torts; claims in
excess of that within the County Court’'s power. The
Queen'’s Bench Division hears appeals on matters of law:

i from Magistrates’ Courts and from the Crown Court on
a procedure called ‘case stated’; and

i from some tribunals, for example the finding of an
employment tribunal on an enforcement notice under
the HSWA;

It also has some supervisory functions over the lower courts

and tribunals if they exceed their powers or fail to under-

take their functions properly.
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b Chancery — deals with matters relating to, for example,
land, wills, bankruptcy, partnerships and companies;

¢ Family — deals with matters involving, for example, adop-
tion of children, marital property and disputes.

The Court of Appeal

The Court of Appeal has two divisions:

a the Civil Division, which hears appeals from the County
Courts and the High Court; and

b the Criminal Division, which hears appeals from the Crown
Court.

The Supreme Court

The Supreme Court, as well as being the final court of appeal,
plays an important role in the development of United
Kingdom law.

As an appeal court, The Supreme Court cannot consider a
case unless a relevant order has been made in a lower court.

The Supreme Court:

e is the final court of appeal for all United Kingdom civil
cases, and criminal cases from England, Wales and North-
ern Ireland;

¢ hears appeals on arguable points of law of general public
importance;

e concentrates on cases of the greatest public and constitu-
tional importance;

e maintains and develops the role of the highest court in the
United Kingdom as a leader in the common law world.

The European Court of Justice
This is the supreme law court whose decisions on the inter-

pretation of European Community law are sacrosanct. These
decisions are enforceable through the network of courts and
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tribunals in all Member States. The ECJ has jurisdiction in the
following areas:

a Preliminary Ruling Jurisdiction — this enables the court to
hear cases referred by the national courts of Member
States in matters relating to the interpretation and applica-
tion of Community law.

b Plenary Jurisdiction — this gives the court the right to award
damages for unlawful acts committed by Community
institutions.

¢ Contentious Jurisdiction — this gives the court the right to
hear actions between Member States and Community
institutions.

Cases can only be brought before the ECJ by organisations or
individuals representing organisations.

The ECJ may also give advisory opinion to the Council of
Ministers and the European Commission on legal matters.

Note: at the time of writing (June 2017) the United Kingdom
had given notice under Article 50 of the Lisbon Treaty of its
intention to withdraw from the European Union. It is not
known currently what effect withdrawal will have on the UK's
future relationship with the EU and with the ECJ.

Employment tribunals

Employment tribunals deal with many employment matters,
including industrial relations issues and cases involving unfair
dismissal, equal pay and sex discrimination.

Each tribunal consists of a legally qualified chairman
appointed by the Lord Chancellor and two lay members, one
representing employers and one from a trade union, selected
from panels maintained by the Department of Work and Pen-
sions following nominations from employers’ organisations
and trade unions.
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When all three members of a tribunal are sitting, the majority
view prevails.

Employment tribunals deal with the following health and
safety-related issues:

a appeals against Improvement and Prohibition Notices
served by the enforcement agencies;

b time off for the training of safety representatives;

c failure of an employer to pay safety representatives for
time off for undertaking their functions and for training;

d failure of an employer to make a medical suspension
payment; and

e dismissal, actual or constructive, following a breach of
health and safety law, regulation and/or term of employ-
ment contract.

Employment appeals tribunals, presided over by a judge, hear
appeals on points of law from employment tribunals.

==~ 1(c) Principal regulations

Safety Representatives and Safety Committees Requlations 1977
=5~ 3(a) Tables and figures

Legal routes following an accident at work

Damages

Civil liability may result in an award of damages for injury,
disease or death at work in circumstances disclosing a breach
of common law and/or statutory duty on the part of an
employer/occupier of premises and arising out of and in the
course of employment.

General damages relate to losses incurred after the hearing

of an action, namely actual and probable loss of future earn-
ings following an accident.
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Special damages relate to quantifiable losses incurred before
the hearing of the case, and consist mainly of medical
expenses and loss of earnings.

In the case of fatal injury, compensation for death negligently
caused is payable under the Fatal Accidents Act 1976, and a
fixed lump sum is payable under the Administration of Justice
Act 1982 in respect of bereavement.

==~ 1(a) Legal background

Contributory negligence
Duty of care
Negligence

Defences
Civil actions

Where presented with a civil claim based on negligence or
breach of statutory duty, a defendant may deny liability on
the following grounds:

a that the duty alleged to have been breached was never
owed to the claimant in the first place;

b that the nature of the duty was different from that pleaded
by the defendant — that the duty was complied with;

¢ that the breach of duty did not lead to the injury, damage
or loss in question;

d that the claimant was partly to blame, that is, was guilty of
contributory negligence, which resulted in injury damage
or loss.
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Revision Tip — Negligence

Questions about the requirements for a case of negligence to
be found, or the defences available to a defendant presented
with a claim, are a favourite with examiners. Essentially, the
three proofs required for negligence are that:

1 The defendant owed the plaintiff a duty of care;
2 The duty of care was breached; and
3 The breach directly led to the injury, damage or loss.

The defences are primarily to argue against the three proofs:

1 No duty of care was owed,;

2 The duty of care was owed but not breached; and

3 The duty of care was breached but the breach did not
cause the injury, damage or loss.

Other defences against a civil claim of negligence may
include:

Out of time — the time limit for taking a civil action is
three years from when the harm was realised — an
action which is not commenced within three years may
be ruled out of time by the court. The court may,
however, extend the three-year period on application
from the plaintiff.

Volenti non fit injuria — literally ‘to the willing no harm
can be done’ is a common law principal which disallows
a claim by a person who has consented to a risk and is
then injured. The principle is not, however, applicable in
an employer/employee context.

Not reasonably foreseeable — this is really an extension
of the 'no duty owed’ principle above since, if one could
not ‘reasonably foresee’ that harm would result from his
act or omission, then a duty of care is not owed.
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Contributory negligence — that is, that the plaintiff
contributed to their injury or loss through their own neg-
ligence, is only a partial defence. It may, if accepted by
the court, result in a reduction of compensation on a per-
centage basis.

==~ 1(a) Legal background

Duty of care
Contributory negligence
Negligence

Res ipsa loquitur
Volente non fit injuria

Criminal charges

Where charged with an offence under the HSWA or any of
the relevant statutory provisions, a defendant may submit a
defence on the basis that he had taken all ‘practicable’ or
‘reasonably practicable’ measures to comply with the
requirement.

In other cases, regulations such as the Pressure Systems Safety
Regulations 2000 provide the defence of having taken all
reasonable precautions and exercised all due diligence to
prevent the commission of an offence.

== 1(a) Legal background

All reasonable precautions and all due diligence
Burden of proof

Duties (hierarchy of)

==~ 1(b) Principal statutes

Health and Safety at Work etc. Act 1974
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== 1(c) Principal regulations

Control of Substances Hazardous to Health Regulations 2002
The Classification, Labelling and Packaging Requlation 2015
Pressure Systems Safety Requlations 2000

Delegated legislation

A statute may delegate to the Minister or Secretary of State
power to make specific and detailed legislation on require-
ments covered in the statute. Delegated or subordinate legis-
lation is exercised through Statutory Instruments (SIs) and
generally takes the form of Regulations, such as the Provision
and Use of Work Equipment Regulations and the Control of
Substances Hazardous to Health (COSHH) Regulations. Many
Regulations are now introduced to meet the requirements of
various European Directives.

As a Member State of the European Union, the United
Kingdom is required to adopt the provisions of an EU direc-
tive into its own legislation. As at June 2017 the United
Kingdom had given notice under Article 50 of the Lisbon
Treaty of its intention to withdraw from the EU. It is not
known, at present, exactly what impact withdrawal will have
on the UK'’s regulatory framework.

==~ 1(b) Principal statutes
Health and Safety at Work etc. Act 1974
== 1(c) Principal regulations

Requlations made under the Health and Safety at Work etc.
Act 1974
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Disclosure of information

Section 28 of the HSWA requires that no person shall disclose
any information obtained by him or her as a result of the
exercise of any power conferred by Sections 14 or 20 (includ-
ing, in particular, any information with respect to any trade
secret obtained by him or her in any premises entered by him
or her by virtue of any such power) except:

a for the purpose of his functions;

b for the purpose of any legal proceedings, investigation or
inquiry, for the purpose of a report of any such proceed-
ings or inquiry or of a special report made by virtue of
Section 14; or

c with the relevant consent.

Information must not normally be disclosed except with the
consent of the person providing it. Disclosure may be made in
certain cases:

a for the purpose of any legal proceedings, investigation or
inquiry held at the request of the HSE;

b with the relevant consent;

¢ for providing employees or their representatives with
health and safety-related information.

==~ 1(b) Principal statutes
Health and Safety at Work etc. Act 1974
Due diligence

== 1(a) Legal background

All reasonable precautions and all due diligence defences
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Duties (hierarchy of)

Duties on employers and others under health and safety law
may be absolute or strict, or qualified by the terms ‘so far as
is practicable’ or ‘so far as is reasonably practicable’.

Absolute requirements

Where risk of death, injury or disease is inevitable if health
and safety requirements are not complied with, a statutory
duty may well be strict or absolute. An example of an abso-
lute duty is to be found in Regulation 5(1) of the Provision
and Use of Work Equipment Regulations which states:

Every employer shall ensure that work equipment is so
constructed or adapted as to be suitable for the purpose
for which it is to be used or provided.

Absolute duties are qualified by the term ‘shall’ or ‘must’ and
there is little or no defence available when charged with such
an offence, other than to show that the legal duty has
been met.

‘Practicable’ requirements

A duty qualified by the term ‘so far as is practicable’ implies
that if in the light of current knowledge or invention, or in
the light of the current state of the art, it is feasible to comply
with the requirement then, irrespective of cost or sacrifice
involved, such a requirement must be complied with.
[Schwalb v. Fass H & son (1946) 175 LT 345]

‘Practicable’” means more than physically possible and implies
a higher duty of care than a duty qualified by ‘so far as is
reasonably practicable’.

An example is the duty under Regulation 11 of The Provision
and Use of Work Equipment Regulations 1998 to 'Prevent
access to any dangerous part of machinery or any rotating
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stock-bar’ to the extent that it is practicable and in accord-
ance with the hierarchy in Reg 11(2).

‘Reasonably practicable’ requirements

‘Reasonably practicable’ is a narrower term than ‘physically
possible’ (i.e. ‘practicable’) and implies that a computation
must be made in which the quantum of risk is placed in one
scale and the sacrifice involved in the measures necessary for
averting the risk is placed in the other. If it can be shown that
there is a gross disproportion between these two factors, that
is, the risk being insignificant in relation to the sacrifice, then
a defendant discharges the onus upon himself. [Edwards v.
National Coal Board (1949) 1 AER 743] Most duties under the
HSWA are qualified by the term ‘so far as is reasonably
practicable’.

==~ 1(b) Principal statutes
Health and Safety at Work etc. Act 1974
==~ 1(c) Principal regulations

Construction (Design and Management) Requlations 2015
Control of Substances Hazardous to Health Regulations 2002
Management of Health and Safety at Work Requlations 1999
Manual Handling Operations Regulations 1992

Provision and Use of Work Equipment Requlations 1998

Duty holders

A term used in certain Regulations, such as the Electricity at
Work Regulations and the Construction (Design and Manage-
ment) Regulations, specifying classes of person on whom
duties are imposed, such as employers, self-employed
persons, clients and contractors.
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== 1(c) Principal regulations

Construction (Design and Management) Requlations 2015
Electricity at Work Regulations 1989

Duty of care

The common duty of care between one person and another,
such as an employer and employee, occupier of premises and
visitor, or the manufacturer of a product and the user of that
product, is a key principle of common law. Fundamentally,
everyone owes a duty to everyone else to take reasonable
care so as not to cause them foreseeable injury.

The effect of this requirement is that if an employer knows of
a risk to the health and safety of his employees, or ought, in
the light of knowledge current at that time, to have known of
the existence of such a risk, he will be liable if an employee is
injured or suffers death as a result of that risk, or if the
employer failed to take reasonable care to avoid the risk
arising.

== 1(a) Legal background

Common law and statute law
Contributory negligence
Negligence

Employers’ duties (common law)

The duties of an employer under the common law were
established in general terms in Wilson’s & Clyde Coal Co. Ltd.
v. English (1938) AC 57 2 AER 68. Under the common law all
employers must provide and maintain:

a a safe place of work with safe means of access to and
egress from same;

b safe appliances and equipment and plant for doing
the work;
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¢ a safe system for doing the work; and
d competent and safety-conscious personnel.

4
Revision Tip — Duties of employers

Note the relationship between the duties placed on an
employer under Common Law and those in Section 2(2) of
HSAWA 1974. They are summarised in the table below.

Common law employer duties

Duties under s2(2) of HSAWA 1974

A safe place of work with safe access
and egress.

d)

SFARP as regards any place of work
under the employer’s control, the
maintenance of it in a condition
that is safe and without risks to
health and the provision and
maintenance of means of access to
and egress from it that are safe and
without such risks.

Safe appliances and equipment and
plant for doing the work.

a)

The provision and maintenance of
plant and systems of work that are
SFARP safe and without risk to
health.

A safe system for doing the work.

See a) above

Competent and safety-conscious
personnel.

o

the provision of such information,
instruction, training and supervision
as is necessary to ensure SFARP the
health and safety at work of his
employees.

arrangements for ensuring SFARP
safety and absence of risks to
health in connection with the use,
handling, storage and transport of
articles and substances.

the provision and maintenance of a
working environment for his
employees that is SFARP safe,
without risks to health, and
adequate as regards facilities and
arrangements for their welfare at
work.
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== 1(a) Legal background

Case law

Common law and statute law
Contributory negligence

Duty of care

Negligence

Employers’ liability

Employers are vicariously liable for the actions of their
employees. This liability must be insured against under the
Employers’ Liability (Compulsory Insurance) Act 1969. Employ-
ers cannot contract out of this liability as such practices are
prohibited by the Law Reform (Personal Injuries) Act 1948 and
the Unfair Contract Terms Act 1977.

= 1(a) Legal background
Vicarious liability
=" 1(b) Principal statutes

Health and Safety at Work etc. Act 1974
Unfair Contract Terms Act 1977

Enforcement arrangements — powers of
inspectors

Enforcement authorities, such as the HSE, appoint inspectors
who have specific powers under the HSWA. These powers are
specified in section 20 of the HSWA thus:

a to enter premises at any reasonable time and, where obstruc-
tion is anticipated, to enlist the support of a police officer;
b on entering premises:
i to take with him any person duly authorised by his
enforcing authority; and
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i any equipment or materials required for any purpose for
which the power of entry is being exercised.

to make such examination and investigation as may be

necessary;,

to direct that premises or any part of such premises, or

anything therein, shall remain undisturbed for so long as is

reasonably necessary for the purposes of examination or

investigation;

to take such measurements and photographs and make

such recordings as he considers necessary for the purposes

of any examination or investigation;

to take samples of any articles or substances found in any

premises, and of the atmosphere in or in the vicinity of

such premises;

where it appears to him that any article or substance has

caused or is likely to cause danger to health or safety, to

cause it to be dismantled or subjected to any process

or test;

to take possession of any article or substance and to detain

same for so long as is necessary:

i to examine same;

i to ensure it is not tampered with before his examination
is completed; and

i to ensure it is available for use as evidence in any pro-
ceedings for an offence under the relevant statutory
provisions.

to require any person whom he has reasonable cause to

believe to be able to give any information relevant to any

examination or investigation to answer such questions as

the inspector thinks fit and to sign a declaration of the

truth of his answers;

to require the production of, inspect and take copies of,

any entry in:

i any books or documents which by virtue of the relevant
statutory provisions are required to be kept; and

i any other books or documents which it is necessary for
him to see for the purposes of any examination or
investigation.



