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Foreword

The word is getting out. Violence in the workplace is not only real, it’s growing. It is happening not only in the U.S. Post Office, but where you live and work! In fact, the National Institute for Occupational Safety and Health (NIOSH) has found that an average of 20 workers are murdered each week in the United States. This is not the whole story. We generally hear about the victims in highly publicized workplace murders. Unfortunately, there are many more victims of workplace violence. It is estimated that 1 million workers (roughly 18,000 per week) are victims of workplace assaults each year.

For employers, there are many concerns and risks associated with these workplace issues and the potential for violence in the workplace. Employers must face competing interests of employee privacy and worker protection. Should employers make their workplaces so guarded and rigid that they have metal detectors in every hallway and security checkpoints at every door? Should employers search all bags, coats, and luggage that enter the workplace? At what point has an employer gone too far in the interest of preventing workplace violence, while creating an atmosphere of suspicion and mistrust, all in the name of employee safety?

On the other hand, what effect does a lone gunman with an automatic weapon and murder on his mind do to the workplace morale of an organization? How long will valued employees stay with your organization? How productive will they be? What effect will this have on your employees’ families? Can you take this risk? What is your true liability? Can it be measured only in dollars and cents?

The answers to these questions are easier than the solutions to the problem. Employers can go too far in the interest of employee safety, and security is not cheap. Then what is the happy medium? This author believes that the answer is within your own organization. The key to discovering the answer is a full self evaluation. Discover what your risks are in your organization, plan a course of action, be prepared to modify and revise your plan of action, involve employees in the decision-making process, and review your program on a regular basis.

The key to planning is knowledge. Know what your risks and liabilities are for workplace violence. Learn from the mistakes and experiences of others. Can the same situation happen in your organization? What are your hiring practices? Do you conduct meaningful reference checks? Do you have an outlet for disgruntled employees? How do you discipline employees? Do you conduct fair and consistent employment terminations? Do you conduct exit interviews?

Is your organization liable only for employees getting injured or killed on the job through workplace violence? If you answered yes to this question, think again. Employers have a legal obligation to protect third parties (such as visitors, clients, vendors, and patrons) from violence committed by non-employees.

What types of businesses or industries need to quickly take stock and review their potential for workplace violence? There are a number of businesses and industries that face a higher potential for workplace violence. Jobs that place workers at risk for workplace violence include delivering services or goods, positions requiring the exchanging of money, interacting with the public, working late at night or in the early morning hours, working alone, and guarding valuable goods or property.

What approach should the average employer take? Employers should take a proactive approach to this problem, just like any other business issue. Don’t wait until a former employee walks into your facility with a loaded weapon and asks to see his former boss. Get a game plan. Review your security. Review your policies and contingency plans. Get started now if you haven’t done anything. If you’ve started, finish and review. Keep current and protect yourself and your workforce. This is a real problem and prevention is the key to success. Knowledge is the key; action is the lock. Get started now and secure your success.

Michael S. Schumann, Esq.

Schumann and Associates, PLLC

Richmond, Kentucky


Analyzing case law and briefing a case

Case law is the accumulation of court decisions which in essence, shapes and develops new law and clarifies old law. In each chapter throughout this text, you will find several cases that will exemplify the particular point of law addressed in the chapter. It is important that you read, evaluate, and brief each of these cases in order to acquire a complete understanding of the law in the particular area. As the basic rule of thumb, when analyzing and/or briefing a case you should read through the case in detail at least three times. On the first reading, identify the type of case, the court, and acquire a basic understanding of the case type. In the second reading, you should identify the basic issues, facts, and holding of the decision as well as any dissenting opinion. In the third reading of the case, you should take notes with regard to the actual brief of the case which you will be referring to later. It is essential that you take good notes and brief your case extremely well so you can refer to the brief and refresh your memory at some later point in your studies.

Finding the case

Finding the case in the library is often one of the most difficult parts of your total analysis. As can be seen from the various cases provided in this text, other cases are referenced and numerous “cites” are provided throughout this text. All reported decisions of cases in the United States judicial system are listed according to the publication in which the case appears (called a reporter), the volume in which the case is located, and the initial page number. For example, 36 S.E. 2d 924. If you were searching for this case, you would go to the South Eastern Reporter, second edition, look for volume number 36 and find the case at page 924. In the federal judicial system, the publications tend to be in accordance with the region of the country, and in most state judicial systems the location will be in a state reporter. It should be noted that not all cases are reported and published. Generally, trial court decisions are not published because these decisions do not serve as mandatory precedent for other courts to follow. Usually only decisions of federal and state appellate courts are published.

Statutes, regulations, and standards tend to be within other publications, such as the Code of Federal Regulations. This system is set up utilizing the same publication, volume, and page number as with the judicial court decisions. However, the series numbers may reflect the particular regulation or standard. For example, 29 C.F.R. 1910.120 is the Occupational Safety and Health Administration’s Standard with regard to hazardous waste operation and emergency response. If you were searching for this particular standard, you would go to the Code of Federal Regulations, which is signified by the C.F.R. designation, volume 29, and Section 1910.120.

In addition to the normal procedure in locating a case, some law offices and law libraries also provide an electronic database through which to locate cases. The two major databases are WESTLAW and LEXIS. Each of these databases normally provides training and publications to assist you in locating a particular case. As a general rule, these databases provide a basic menu of the various areas where the law is located and numerous sub-databases that guide your search. For example, if you were searching for a federal decision, you may enter the federal database and then narrow your search to the particular area of law which you are seeking. If you have the case name, it can normally be utilized to pull up the case. If you are searching for a particular issue of the law, these databases will provide the case cites for your review and evaluation. It is highly recommended that you acquire the particular training or assistance from the librarian at the law library prior to conducting any search on WESTLAW or LEXIS.

It is highly recommended that you become familiar with the particular library you will be using. Take a few minutes and walk through the library to locate the different publications that are available and note the location of each of these publications. Thumb through a few of the publications and test your skill at locating particular cases so you are able to find cases in a timely manner in the future.

Briefing the case

The basic purpose for briefing a case is to help you understand the particular legal issues of the case and their significance. There are various methods of briefing a case, and the following format is only meant to be an example of one of the methods. Your instructor may suggest an additional format for you or you may devise your own system which helps you analyze these cases. No matter what method you should adopt, ensure that you read the case thoroughly prior to beginning to take notes for your brief.

The basic framework in which we would recommend you brief a case includes the following:

A.  Issues

B.  Facts

C.  Holding (Decision)

D.  Dissent

E.  Your Opinion

F.  Underlying Policy Reason

Issues

Identify the basic issue or issues that are in question before the court. In order to find the basic issue or issues involved, you have to identify the rule of law that governs the dispute and ask how it applies to the particular facts of the case. In most circumstances, you will be writing the issue for your case brief as a question that combines the rule of law with the material facts of the case. For example, does the arson statute in the state of Kentucky apply to a minor child?

Facts

The facts of the particular case describe the events between the conflicting parties that led to this particular litigation and tells how the case came before the court that is now deciding it. Often included in the facts are the relevance to the issue the court must decide and the basic reasons for its decision. When you first read through the case, you will not know which facts are relevant until you know what the issues are in the particular case. Thus, it is vitally important that you read the case thoroughly prior to beginning to summarize the facts of the particular case.

In addition to the specific facts of the situation, it is important to see what court decisions have come prior to the case you are reviewing. Often, the decisions which are published are appellate decisions and, thus, a district court or circuit court has decided the matter previously and now the matter is on appeal. If the particular facts of the situation in an appellate case are not provided in detail, you may want to research and review the district or circuit court decisions in order to acquire the particular facts in your case.

In this section, you should also include the relevant background for this case. You should identify who the plaintiff and the defendant are, the basis of the plaintiff’s suit, and the relief the plaintiff is seeking. You may also want to include the procedural history of the case, such as Motions to Dismiss and other motions that are relevant to the case. In an appeals case, the decisions of the lower courts, grounds for those decisions, and the parties who appealed should also be noted.

Within this facts section, you should be as brief as possible. However, all pertinent points should be noted. Although this is a judgment call, most statements of fact in a brief should not be more than two or three paragraphs long. Given the fact that you would have read the case at least three times while briefing the case, the facts provided in your brief of the case should be the major points used to refresh your memory.

Holding

The holding is the court’s decision on the question that was actually presented before it by the parties. The court, in a split decision, may also provide the minority’s decision or dissent. The holding can normally be identified by the statement the court has decided or the majority decision. A holding, in essence, provides the answer to the question you were asking in your issue statement. If there is more than one issue involved in the case, there may be more than one holding in any given case.

Dissent

Often with U.S. Supreme Court cases and appellate cases, the majority decision is the decision of the court. However, the minority position is also provided an opportunity to give their reasoning as to their dissent in the decision-making process. Although the dissenting opinion is not law and has no bearing on the case, the dissent provides another point of view on the particular issue of the case and also may be referred to in some later case.

Opinion

After you have reviewed the case thoroughly and have analyzed the court’s decision and briefed your case, you should have a good idea whether you agree or disagree with the court’s opinion. In this section, you should provide your personal opinion as to whether you agree or disagree with the court and the reasons you agree or disagree with the decision.

Policy

In many cases, there is an underlying social policy or particular social goal which the court wishes to further. When a court explicitly refers to those policies in a particular case, this information should be included in your brief, since it will provide a better understanding of the court’s decision. For example, in the historic case of Brown v. Board of Education the decision of the court was formed through an underlying social policy to eliminate discrimination in our school system. This underlying social policy is often very important in Appellate and Supreme Court decisions. Attached is an example brief for your review and evaluation. It is highly recommended that you test your skills by briefing several of the cases within this text or other cases prior to your initial briefing of a case for a class. In addition to the above stated information, below are several other helpful hints which may assist you in briefing the case:

1.  It is best to try and confine your brief to a maximum of one page. If your brief is over two pages, you have probably provided too much information. Remember, a brief is to refresh your memory at the time you need to recall this information for class or other purposes.

2.  The cases printed in this textbook have been edited by the author for the purposes of this book. In many cases, the full court opinion may run 20 or more pages. If you find that you are having difficulty understanding the case in the edited format, you may want to go to the library and read the full text opinion.

3.  During your first couple of attempts at briefing a case, it is often difficult to extract the important elements and issues of a case. Please keep in mind that not all judges are expert writers, so the opinions may often be confusing or difficult to understand. Additionally, you should realize that all courts do not follow the same format in writing opinions; thus you may find some decisions more difficult to understand than others. So, you may find that judges sometimes go off on a tangent and discuss other rules and points of law that are not essential to the determination of the particular case. It is your job to be able to filter through this information to identify the particular issues and laws that are applicable to the case.

4.  You may often run across Latin or “legal” terms with which you are not familiar. Since you will need to have a clear understanding of the terminology utilized in the particular case, it is advisable to look up the term in a legal dictionary. A good idea is to have a Black’s Law Dictionary, Ballantine Law Dictionary, Gilmer’s Law Dictionary, or other law dictionary available while you are reading and briefing the case. Standard dictionaries often do not provide these terms, or the explanation provided may be incomplete.

5.  When reading the cases provided in this text, you may want to look at the particular chapter and section headings of the textbook in which the case appears. If you are having difficulty identifying the particular issue of the case, the issue is normally related to the topic discussed in the chapter or section heading. The cases in this text have been inserted to illustrate the subject matter being discussed in each of the chapters.

6.  Remember, the issue or issues in the particular case should always be stated in the form of a question. You should never begin your issue with the words, “whether or not” because this will not frame the question properly. Also, the terminology, “should plaintiff win” or “is there a contract” are not correct forms of stating the particular issue.

7.  In determining the particular rule of law, ask yourself, “If I had to tell someone who knew nothing about this case what this case is about or what it stands for in one sentence, what would I say?” Often, the rule of law can be determined by taking the issue and putting it in the form of a declaration. For example, in the case of Miranda v. Arizona, 384 U.S. 436 (1966), the issue and rule may be as follows:

Issue: When a person is taken into police custody, or otherwise deprived of his freedom of action in a significant way, must his constitutional rights to remain silent and to have an attorney present be explained to him prior to questioning?

Rule: When a person is taken into police custody, the following warnings must be given prior to questioning:

1.  That he has the right to remain silent.

2.  That any statement he makes may be used against him as evidence.

3.  That he has the right to have an attorney present.

4.  If he cannot afford an attorney, one will be appointed for him.

8.  Last, do not use other people’s briefs. Without having read a particular case and analyzed the court decision yourself, use of another individual’s brief of a case is essentially worthless. A brief is simply the codification of your thoughts and work that you will refer to in the future in order to refresh your memory.

Example case brief



	Case Name:

	Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978)




	Issue:

	Is Section 8(a) of the Occupational Safety and Health Act unconstitutional in that it violates the Fourth Amendment?




	Facts:

	Appellee (Barlow’s Inc.) initially brought this action to obtain injunctive relief against a warrantless inspection of its business premises by Appellant (Secretary of Labor Marshall). The inspection was permitted under Section 8(a) of the Occupational Safety and Health Act of 1970, which authorizes agents of the Secretary of Labor to search the work area of any employment facility within OSHA’s jurisdiction for safety hazards and OSHA violations without obtaining a search warrant or other process. A three-judge Idaho District Court ruled in favor of Barlow’s and concluded that the Fourth Amendment required a warrant for this type of search and that the statutory authorization for warrantless inspections was unconstitutional. This appeal resulted.




	Holding:

	Yes, Section 8(a) of the Occupational Safety and Health Act of 1970 was unconstitutional in that it violated the Fourth Amendment. The U.S. Supreme Court affirmed the decision of the Idaho District Court and granted Barlow’s an injunction enjoining the enforcement of the act to that extent.

The court states that the rule against warrantless searches applies to commercial premises as well as private homes. Although an exception to this rule is applied to certain “carefully defined classes of cases,” including closely regulated businesses such as the firearm and liquor industries, this exception does not automatically apply to all businesses engaged in interstate commerce, as the Secretary alleges.




	Opinion:

	I agree with the court in this case. I feel that requiring search warrants ensures that the search is a reasonable one and that the particular business being inspected is not merely being singled out (for one reason or another). I agree with the court in that requiring search warrants will not make inspections less effective nor will it prevent necessary inspections, but rather will serve to ensure fairness in inspections.




	Policy:

	Although no specific public policy was mentioned in the case, the implied policy was that of pro-business, anti-regulation.






Introduction

“Violence is the last refuge of the incompetent.”

Isaac Asimov

“Nothing good ever comes of violence.”

Martin Luther

Work can be dangerous to the life of your employees, your co-workers, and even to yourself! The American workplace has recently become an even more dangerous place, with the dramatic increase in incidents of workplace violence. In fact, in the most recent study conducted in 1996, violence in the workplace resulted in 1144 deaths and several thousand workplace injuries.∗ The potential for violence in our workplaces, from internal or external sources, is a risk we must recognize and attack through a proactive effort and be prepared to address the aftermath. Safety and loss prevention professionals, human resource and personnel professionals, and management in general must recognize this very real potential risk of harm which can result from a workplace violence incident and prepare to eliminate or minimize this potential risk in their workplaces.

So what is the probability of a workplace violence incident in my company? Here are several basic questions you may want to ask yourself:

•  Do I have employees? How many?

•  Have I ever terminated an employee? Layoff?

•  Do my employees have spouses or “significant others”?

•  Does my company produce products which may be controversial?

•  Is your workplace open to the public?

•  Do I have employees on workers’ compensation?

In most companies, the answer to most of these questions will be “yes.” In essence, virtually every workplace in America, from the front seat of a New York cab driver to your local fast food restaurant, is at risk. The risk may be higher in some workplaces than others, but virtually every workplace has some degree of risk which should be evaluated.

[image: Image]

From Census of Fatal Occupational Injuries, 1996, Bureau of Labor Statistics, Washington, D.C.

What type of risks should I be evaluating? As can be seen from the various cases, the weapon of choice in a large number of workplace violence incidents is a firearm. Given the number of handguns, rifles, and shotguns in circulation in the United States, virtually anyone can acquire access to these types of weapons. But how about other “weapons” such as explosive devices (as seen in Oklahoma City), automatic military-style firearms (such as the AK–A7), sabotage of an in-plant fuel storage tank, setting fire to the operation, contamination of drinking water or food stocks for employees, contamination of products used by employees, or even using a company vehicle as a weapon? The range of potential weapons through which the risk can arise can be diverse; however, the type of workplace and monetary expenditures to reduce the risk are often limiting factors.

If the risk cannot be eliminated or minimized and I have a workplace violence incident, what are the costs?To start with, what is a life worth? What will be the impact on my other employees? What is the cost of the negative media exposure? What is the cost of the loss of public trust? Will the public purchase my products? What is the loss of potential future talent? Will individuals want to work for my company? Will my employees quit and look for other employment? What impact will this incident have on my company’s profit and loss statement? On my company’s stock price?

And how about the legal actions? Are the injured employees compensated under workers’ compensation? Can my company be sued for negligent security? Can others injured or killed during the incident sue my company? Will my company be visited by OSHA? Other federal, state, and local agencies? Can my company be fined?

The focus of this text is threefold: (1) to identify areas of potential risk for employers through analysis of prior incidents of workplace violence; (2) to provide proactive methods to employers to eliminate or minimize incidents of workplace violence; and (3) to identify areas and theories of potential legal liability and defenses following a workplace violence incident. The goal is to identify the potential risk and take a proactive, systematic approach to eliminate the risks associated with workplace violence. If these goals are achieved and maintained, there is no need for the legal considerations. However, for those who do experience a workplace violence incident, your world will change immediately and dramatically. We live in a litigious society! Inspection by various governmental agencies are mandated. Lawsuits of varying nature will be prosecuted. The media will camp on your doorstep. Preparation is the key to keep a bad situation from becoming worse!

And remember, workplace violence doesn’t always happen to the other guy. It can happen to you. Be prepared. Take proactive action to prevent workplace violence in your workplace. And prepare for after an incident. The few hours spent in preparation will pay exceptional dividends in preventing or minimizing a workplace violence incident.

∗    Census of Fatal Occupational Injuries, 1996, Bureau of Labor Statistics, Washington, D.C.


chapter one

Overview and history

“The history of the past interests us only in so far as it illuminates the history of the present.”

Ernest Dimnet

“History is a race between education and catastrophe.”

H. G. Wells

Workplace violence has fast become the leading cause of work-related deaths in the United States and has opened an expanding area of potential liability against employers who failed to safeguard their workers. According to statistics from the National Institute of Occupational Safety and Health (NIOSH), over 750 workplace killings a year have been reported in the 1980s.1 Additionally, according to the National Safe Workplace Institute, there were approximately 110,000 incidents of workplace violence in the United States in 1992.2 A common misconception is that violent incidents are a fairly new phenomenon, however, workplace violence has been happening for a substantial period of time. The primary reason for the emphasis in this area at this time is because of the increased frequency and severity of the incidents of workplace violence.

According to the U.S. Bureau of Labor Statistics, there were 1,063 homicides on the job in 1993 and of these deaths 59 were killed by co-workers or by disgruntled ex-employees.3 By 1996, 1, 144 of the 6,112 on-the-job fatalities were caused by workplace violence.4 The 1993 report also noted that there were 22,396 violent physical acts which occurred on the job in 1993, and approximately 6% of these incidents were committed by present or former co-workers. This percentage has steadily increased each year.
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Table 1.1 Workplace Homicides in the United States, 1980–92a



	Year

	Number

	Rate




	1980

	929

	.96




	1981

	944

	.94




	1982

	859

	.86




	1983

	721

	.72




	1984

	660

	.63




	1985

	751

	.70




	1986

	672

	.61




	1987

	649

	.58




	1988

	699

	.61




	1989

	696

	.59




	1990

	725

	.61




	1991

	875

	.75




	1992

	757

	.64




	Total

	9,937  

	.70





a  NIOSH (1995); Data not available for New York City and Connecticut; data calculated per 100,000 workers.

According to the data from the National Traumatic Occupational Fatalities (NTOF) Surveillance System during the 13-year period from 1980 through 1992, 9,937 workplace homicides occurred, with an average workplace homicide rate of 0.70/100,000 workers (see Table 1.1). Over the course of the 1980s, workplace homicides decreased; but in the 1990s, the numbers began to increase, surpassing machine-related deaths and approaching the number of workplace motor-vehicle-related deaths.5 NTOF is an ongoing, death-certificate-based census of traumatic occupational fatalities in the United States, with data from all 50 states and the District of Columbia.

Table 1.2 Workplace Homicides by Industry and Sex — United States, 1980–1992a



	
	Homicides (% of total)




	Industry

	Male workers

	Female workers




	Retail trade

	36.1

	45.5




	Services

	16.0

	22.2




	Public administration

	10.5

	  2.9




	Transportation/communication/public utilities

	10.6

	  3.8




	Manufacturing

	  7.0

	  4.9




	Construction

	  4.1

	    .6




	Agriculture/forestry/fishing

	  2.7

	    .6




	Finance/insurance/real estate

	  2.4

	  6.8




	Wholesale trade

	  1.7

	  1.1




	Mining

	    .6

	    .1




	Not classified

	  8.5

	11.7





a NIOSH (1995); Data for New York City and Connecticut were not available for 1992; percentages add to more than 100% because of rounding.

In this study, the majority (80%) of workplace homicides during the study period of 1980 through 1992 occurred among male workers. The leading cause of occupational injury death varied by sex, with homicides accounting for 11% of all occupational injury deaths among male workers and 42% among female workers.6 The majority of female homicide victims were employed in retail trade (46%) and service (22%) industries. A large number of male homicide victims were employed not only in retail trade (36%) and service (16%) industries but in public administration (11%) and transportation/communication/public utilities (11%) (see Table 1.2). Although homicide is the leading cause of occupational injury death among female workers, male workers have more than three times the risk of work-related homicide (see Table 1.3).

The age of workplace homicide victims ranged from 16 to 93 during the study period of 1980 through 1992. The largest number of workplace homicides occurred among workers aged 25 to 34, whereas the rate of workplace homicide increased with age. The highest rates of workplace homicide occurred among workers aged 65 and older; the rates for these workers were more than twice those for workers aged 55 to 64. This pattern held true for both male and female workers.7

Table 1.3 Workplace Homicides by Age Group and Sex — United States, 1980–1992a

[image: Image]

a  NIOSH (1995); Data from New York City and Connecticut were not available for 1992; rates are per 100,000 workers; totals include victims for whom age data were missing (17 male workers) and 1 worker whose sex was not reported.

Table 1.4 Workplace Homicides by Race — United States, 1980–1992a



	Race/ethnicity of victims

	Number

	% of total

	Rate




	White (includes Hispanic)

	7,239

	72.8

	  .59




	Black

	1,938

	19.5

	1.39




	Other

	  760

	  7.6

	1.87





a  Id.

Table 1.5 Workplace Homicides by Bureau of the Census by Geographic Regiona



	Region

	Number

	% of total

	Rate




	North Central

	1,797

	18.1

	  .50




	North East

	1,043

	10.5

	  .35




	South

	4,819

	48.5

	1.02




	West

	2,278

	22.9

	  .79





a  Id.

This study also noted that although the majority of workplace homicide victims were white (73%), black workers (1.39/100,000) and workers of other races (1.87/100,000) had the highest rates of work-related homicide (see Table 1.4).

During the study period, the largest number of homicides and the highest rates per 100,000 workers occurred in the South (N=4,819; rate=1.02/100,000) and the West (N=2,278; rate=0.79/100,000) (see Table 1.5). Four states, namely Louisiana, Nebraska, Oklahoma, and New York, were unable to provide data on work-related homicides. In addition, data for 1992 were unavailable from New York City and Connecticut.

Table 1.6 Workplace Homicides by Methoda



	Method

	Number

	% of total




	Firearm

	7,590

	76.4




	Cutting or piercing instrument

	1,231

	12.4




	Strangulation

	  185

	  1.9




	All other methods

	  931

	  9.4





a  Id.

Table 1.7 Workplace Homicides by Industrya



	Industry

	Number

	% of total

	Rate




	Retail trade

	3,774  

	38.0  

	1.60




	Public administration

	889

	8.9

	1.30




	Transportation/communication/public utilities

	917

	9.2

	.94




	Agriculture/forestry/fishing

	222

	2.2

	.50




	Mining

	  45

	0.5

	.40




	Service

	1,713  

	17.2  

	.38




	Construction

	335

	3.4

	.37




	Finance/insurance/real estate

	327

	3.3

	.35




	Wholesale trade

	155

	1.6

	.27




	Manufacturing

	650

	6.5

	.24




	Not classified

	910

	9.1

	-





a  Id.

In this study, the preferred method of committing these workplace homicides was a firearm. Between 1980 and 1992, 76% of work-related homicides were committed with firearms, and another 12% resulted from wounds inflicted by cutting or piercing instruments (see Table 1.6). During this period, the number of firearm-related homicides declined, then gradually increased, with the number of firearm-related workplace homicides in 1991 exceeding that in 1980.

During the study period, the greatest number of deaths occurred in the retail trade (3,774) and service (1,713) industries, whereas the highest rates per 100,000 workers occurred in retail trades (1.6), public administration (1.3), and transportation/communication/public utilities (0.94) (see Table 1.7).

As can be seen from Table 1.8, the largest number of deaths occurred in grocery stores, eating and drinking places, taxicab services, and justice/public order establishments. Taxicab services had the highest rate of work-related homicide during the 3-year period 1990–1992 (41.4/100,000). This rate was nearly 60 times the national average rate of work-related homicides (0.70/100,000). This figure was followed by rates for liquor stores (7.5), detective/protective services (7.0), gas service stations (4.8), and jewelry stores (4.7) Table 1.8. The rates show an increase from the previously published rates for 1980–1989 for taxicab services, detective/protective services, grocery stores, and jewelry stores. Rates decreased in liquor stores, gasoline service stations, justice/public order establishments, and hotels/motels; they remained the same in eating and drinking places.

Table 1.8 Workplace Homicides in High-Risk Industriesa



	Industry

	Number

	Rate

	Number

	Rate




	Taxicab services

	287

	26.9  

	138  

	41.4




	Liquor stores

	115

	8.0

	30

	7.5




	Gas service stations

	304

	5.6

	68

	4.8




	Detective/protective services

	152

	5.0

	86

	7.0




	Justice/public order establishments

	640

	3.4

	137  

	2.2




	Grocery stores

	806

	3.2

	330  

	3.8




	Jewelry stores

	  56

	3.2

	26

	4.7




	Hotels/motels

	153

	1.5

	33

	0.8




	Barber shops

	  14

	1.5

	  4

	-




	Eating/drinking places

	734

	1.5

	262  

	1.5





a  Id.

According to the Bureau of Labor Statistics data, 73 to 82% of the homicides occurred during a robbery or other crime, whereas only 9 to 10% were attributed to business disputes, and only 4 to 6% were attributed specifically to co-workers or former employees. The percentage of work-related homicides attributed to firearms (76%) is slightly higher than that found in the general population, where 71% of the 1993 murders with victims aged 18 or older were committed with firearms.8 Changes in the risk of workplace homicide in specific industry and occupation groups may be attributable to a number of factors, including increased recognition and recording of cases as work-related, changes in training or other work practices, increased levels of crime in certain settings, and the distribution of resources in response to perceived levels of crime.

This study found that the circumstances of workplace homicides differ substantially from those portrayed by the media and from homicides in the general population. For the most part, workplace homicides are not the result of disgruntled workers who take out their frustrations on co-workers or supervisors, or of intimate partners and other relatives who kill loved ones in the course of a dispute; rather, they are mostly robbery-related crimes.9

In addition to the incidents of workplace violence resulting in death, incidents of workplace violence resulting in assaults has also increased. Although limited information is available in the criminal justice and public health literature regarding the nature and magnitude of nonfatal workplace violence, a few victimization studies include designation of victimizations that occurred at work.10 These studies indicate that factors related to an increased risk for workplace victimization included routine face-to-face contact with large numbers of people, the handling of money, and jobs that required routine travel or that did not have a single work site.

A number of recent estimates have been made of the current magnitude of nonfatal assaults in U.S. workplaces. The first comes from the BLS Annual Survey of Occupational Injuries and Illnesses (ASOII). The ASOII, an annual survey of approximately 250,000 private establishments, indicated that 22,400 workplace assaults occurred in 1992, representing 1% of all cases involving days away from work. Unlike homicides, nonfatal workplace assaults are distributed almost equally between men (44%) and women (56%). The majority of the nonfatal assaults reported occurred in the service (64%) and retail trade (21%) industries.11

Another estimate of the magnitude of nonfatal workplace assaults comes from a survey by the Northwestern National Life Insurance Company, which indicates that 2.2 million workplace assaults (defined as physical attacks) occurred between July 1992 and July 1993.

Another estimate of assaults in the workplace comes from the National Crime Victimization Survey (NCVS), which indicates that each year nearly 1 million persons were assaulted while at work or on duty. The Bureau of Justice Statistics also analyzed workplace victimizations by type of work setting and found that 61% occurred in private companies, 30% occurred among government employees, and 8% of the victims were self-employed.12

When individuals in the NCVS were asked whether this workplace victimization was reported to the police, 56% indicated that it was not. For 40% of respondents, the reason cited for not reporting to the police was that the event was believed to be a minor or private matter. Another 27% did not report to the police because the incident was reported to another official such as a company security guard.13

The NCVS also solicits information about days away from work and lost wages due to the victimization. As a result of workplace victimizations, approximately half a million workers lost 1.75 million days of work annually (an average of 3.5 days per crime) and victims lost more than $55 million in wages, not including days covered by sick or annual leave. As a result of the 16% of victimizations in which injuries were incurred, 876,800 workdays were lost annually and $16 million were lost in wages, not including days covered by sick or annual leave.14

An alarming area which should also be considered within the realm of workplace violence are incidents of sabotage and violence directed at the company by outside individuals or organizations such as the bombing of the World Trade Center, the Unabomber, and the tragedy in Oklahoma City. Although these incidents of workplace violence are on a larger scale and utilize a random-type weapon, individuals on the job are at risk, and employers incur liability.

Incidents of workplace violence have been highly publicized. The most visible organization with a substantial number of workplace violence incidents is the U.S. Postal Service, which recorded some 500 cases of workplace violence toward supervisors in an 18-month period in 1992 and 1993.15 Additionally, the U.S. Postal Service also recorded 200 incidents of violence from supervisors toward employees.16 It should be noted, however, that the U.S. Postal Service was one of the first organizations to take steps to address the workplace violence issue, and the recent hostage situation in Denver, Colorado, reflected success in addressing the hostage situation.

Below are just a few of the other highly publicized incidents which resulted in injury or death to individuals on the job:

•  The shooting spree at the Chuck E. Cheese restaurant in Denver in which a kitchen worker killed four employees and wounded a fifth

•  The ex-employee of the Fireman’s Fund Insurance Company who killed three individuals, wounded two others, and killed himself in Tampa, Florida

•  The 1986 Edmond, Oklahoma, shooting where a letter carrier killed fourteen and wounded six others

•  The disgruntled postal worker in Dearborn, Michigan, who shot another employee in May 1993

•  The former postal worker who killed four employees and injured another in the Montclair, New Jersey, post office

•  The postal worker in Milwaukee who killed one co-worker, wounded another employee and a supervisor, and killed himself

•  The disgruntled state transportation worker who shot and killed four employees in Orange, California

•  The ex-postal worker held seven employees hostage on Christmas eve in Denver, Colorado

So what exactly is “workplace violence”? Generally, workplace violence is defined as “physical assaults, threatening behavior, or verbal abuse occurring in the work setting.”17 Although incidents of threatening behavior, such as bomb threats or threats of revenge, are not statistically available, there is a substantial likelihood that these types of incidents are also on the upswing.

Many companies and organizations in the United States have taken steps to safeguard their employees in the workplace through a myriad of security measures, policy changes, and other methods. The potential legal liabilities in this particular area have drastically increased for employers. In most circumstances, the employer would be responsible for any costs incurred by the employee through the individual state workers’ compensation system. Now, however, new and novel theories such as negligent retention, negligent hiring, negligent training, as well as the potential of governmental monetary fines, such as through OSHA, have also merged to increase the potential risk.

Most experts concede that there are no magic answers when it comes to addressing problems in the area of work-related violence. Given the fact that the potential of violence exists on a daily basis and the method in which the violence can be precipitated can come from a wide variety of areas, the intangibles lend themselves to the fact that workplace violence is a very complicated issue. Is this a new issue? Absolutely not. Incidents of workplace violence have been occurring since the Industrial Revolution in the United States. The frequency (the number of incidents) has substantially increased as well as the severity of these types of workplace incidents. This may correlate to a variety of reasons, including, but not limited to, the increased violence in our society, the availabilty of weapons, the down-sizing of the workplace, the management style, and numerous of other reasons. Additionally, when you include the different types of workplaces in America as well as the variety of management approaches, there is no one simple answer to this multifaceted question.

The Occupational Safety and Health Administration has provided guidelines for specific industries, such as the retail industry and health care operations.18 Many employers have taken proactive steps to develop a general strategy in order to protect their employees and thus reduce the potential legal risks as well as providing ancillary efficacy benefits to employees and management. In addition to the proactive strategy, many employers have developed a reactive plan and implemented stringent employee screening and monitoring processes to identify and address potential incidents of workplace violence in order to minimize potential risks.

In most circumstances, employers are better able to combat the potential risk of workplace violence when the threat is initiated by an employee rather than an ex-employee or outside individual. Researchers have provided a general profile of individuals with a propensity toward workplace violence, (See Chapter 3) which include such areas as employees with depression, suicidal threats, poor health, and other traits. Incidents precipitated by ex-employees, spouses of employees, and individuals outside the organization are substantially harder for the employer to address, given the lack of control which is present in the workplace.

As employers attempt to address the potential risks of workplace violence and the correlating legal risks and costs, the employers must be very cautious so as not to trample upon the individual’s rights and freedoms. As employers develop and implement more stringent activities and programs to curtail or minimize the potential risks of workplace violence, they must be extremely careful not to create additional legal risks through their actions. Privacy laws, acquisition of information laws, and discrimination laws provide avenues of potential redress for employees and individuals in these areas.

Companies now walk a legal tightrope because of the expanding emphasis on workplace violence. To a great extent, this area of law is still expanding, thus employers should attempt to maintain an approach that provides the maximum protection to employees while not affecting employees’ privacy rights or other individual rights. This is a difficult endeavor but one which is becoming a necessity in the American workplace.

1      Bensimon, Helen Frank, Violence in the workplace, Training and Development at 27 (January 1994).

2      Id.

3      Census of Fatal Occupational Injuries, Bureau of Labor Statistics, U.S. Department of Labor, August 1994.

4      Census of Fatal Occupational Injuries, Bureau of Labor Statistics, U.S. Department of Labor, 1996.

5      NTOF includes information for all workers aged 16 or older who died from an injury or poisoning and for whom the certifier noted a positive response to the injury at work? item on the death certificate. For additional discussion of the NTOF system and the limitations of death certificates for the study of workplace homicide, see Castillo and Jenkins (1994).

6      NIOSH (1995); Data not available for New York City and Connecticut; data calculated per 100,000 workers.

7      NIOSH 1995.

8      FBI, 1994.

9      NIOSH, 1995.

10    NIOSH, 1995: Also see, Collins and Cox, 1987; 1982 Victim Risk Supplement to the National Crime Victimization Survey, Lynch (1987).

11    BLS, 1994.

12    Bachman, 1994.

13    Id.

14    Id.

15    Kurlan, Warren M., Workplace violence. Risk Management, at 76 (June 1993).

16    Id.

17    Physical Assault, from our research, has run the gamut from an employee shoving or punching an employee through the use of a weapon or explosive to kill the individual.
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chapter two

Individual profiles and warning signs

“The whole of science is nothing more than a refinement of everyday thinking.”

Albert Einstein

“Science is the knowledge of consequences, and dependence of one fact upon another.”

Thomas Hobbes

An individual who may commit an act of workplace violence does not have a sign on his\her back that states, “I will commit a violent act in your workplace….Employer do something!” However, from the studies conducted on the workplace violence incidents which have occurred, there has been compiled a profile identifying certain warning signs and groups of individuals most susceptible or “at risk” for workplace violence.

It should be noted, however, that an individual who may commit a violent act in the workplace does not fit an exact profile and there are no clear-cut, absolutely specific categories which each and every individual or workplace violence incident fits exactly. However, the limited research conducted in this area has identified several broad categories common among violent employees. In general, the potentially violent employee will have worked at the place of employment for a substantial period of time (in comparison to a newly hired employee) and have achieved a small level of success in their job. The potentially violent employee may be considered by his/her supervisor or team leader or other members of management to be a “dedicated employee” who goes over and above the expected work duties, coming to work on Saturday or staying late to finish a project. The potentially violent employee, in essence, has adopted the work and workplace as the center of his/her life. These individuals view their self-worth, their status, and self esteem in accordance with their performance on the job. Thus, the removal of the job, demotion, failure to acquire a promotion, or other actions by management strikes at the emotional heart of the individual’s self-worth and can be paralleled to a direct threat to the very essence of the individual.

The potentially violent employee may be under the perception that he/she earned a promotion or pay raise through his/her work activities and was passed over for a promotion or pay raise that he/she earned or deserves. This results in the individual holding a grudge against a certain person (or the company itself) whom the individual perceives as the reason or catalyst for this decision. Another common scenario for potentially violent employees is during a period of transition, such as when the company is downsizing and employees are to be laid off or when the company has been purchased by another and employees anticipate downsizing. The potentially violent employee may have a paranoid state of mind, believing that managers or the company itself are “out to get him/her.” Potentially violent employees may also have problems outside the workplace that they are trying to address, which compounds or escalates the anxiety at work. Outside problems could range from a dispute with a spouse or family member to simply an annoying neighbor. Virtually every employee, including ourselves, has problems that need to be addressed on a daily basis. However, the potentially violent employee “always has a problem” of one type or another and usually talks about the problems constantly in the workplace.

Potentially violent employees may have a history of violence. This violence may have manifested itself in terms of a fight they had in a bar, child abuse, domestic abuse, or violence at previous places of work. These potentially violent employees often possess a fascination with guns and may own several guns and may carry a concealed weapon, legally or illegally.

Several studies have identified the Caucasian male between the age of 25 and 40 as the primary group involved in workplace violence based upon past incidents of workplace violence. Within the base level profile, the employee usually worked for his company for a substantial period of time, has a history of violence, and owns one or more firearms. The individual is often considered a “loner” and may or may not have a family. If the individual has a family, the family situation has substantial problems. This individual often intimidates other employees on the job or makes veiled threats or even stalks other employees.

Conversely, this individual may show no outward visible signs of hostility to other employees such as exemplified in the movie “Falling Down,” and the stressors continue to escalate until violence occurs. Take the case of Larry, a technician for an electronics manufacturer in California. Larry was one of several employees laid off due to the recession in 1991. After he was laid off he kept returning to his former place of employment, seeking advice about finding another job or just visiting with people. Then one day he walked in with a bandolier across his chest and a shotgun in his hand. He shot out the switchboard before the receptionist could call for help. He set small fires and several pipe bombs; he then calmly walked upstairs and shot and killed a vice president and a regional sales manager. Another executive escaped with his life by hiding under a desk. When he was done, he walked out and got on his bicycle and rode away.1

There is no distinct category of individuals who commit violent acts. However, careful analysis of the previous incidents of workplace violence has identified several warning signs for employers. However, it should be noted that an employee simply possessing some of the warning signs does not automatically mean the person will perform a violent act. Prudent employers should establish a proactive prevention program so that when the signs are recognized the program can be initiated to assess and assist the employee if necessary.

The following are some of the warning signs that may be present for an individual having the potential of committing violence in the workplace:

•  Holds grudges against co-employees or the company itself. The individual may not have received the promotion or raise he/she felt was deserved.

•  Exhibits paranoid behavior. Individuals may feel that the whole world is out to get them.

•  Regularly has problems. It may relate to home, work, or outside friends, but they are always talking about the problem they are currently dealing with.

•  Is fascinated with firearms. May carry one on person. May have a collection and frequently talks about them.

•  Knows that they are going to be fired, laid off, or feels like they will be laid off.

•  Is a loner at work. Does not mix with co-employees, except maybe for a romantic interest with a co-employee. That may lead to the co-employee feeling threatened by the person.

•  Intimidates others by verbal or physical means. Anonymous notes that threaten someone or harassing phone calls.

•  Has difficulty accepting criticism and/or authority.

•  Likes to push authority to its limit, to see how far they can go.

•  Has a history of violent behavior, either before or after employment with the company.

•  Has a history of substance abuse, drugs and/or alcohol.

•  Is fascinated by acts of workplace violence, likes to talk about them with other co-workers.

•  Focuses on any type of workplace event that may generate stress — downsizing, corporate takeover, or a recession.

•  Engages in activities that expose employees to outside factors that may cause an act of violence.

•  May come from an unstable or dysfunctional family.2

It should be noted that simply exhibiting the potential for workplace violence does not automatically place the person within the “at risk” category for workplace violence. Employers should exercise extreme caution when evaluating the warning signs in order to not violate individuals’ rights while trying to protect the workplace. Additionally, there are several common myths about violent employees which should be addressed:

1.  “Violent employees just snap, without any warnings or clues.” This statement, for the most part, is not true. Employees with violent tendencies usually provide multiple clues or warnings, and these are usually provided to a large number of people or other employees. If coworkers, supervisors, and management have been trained in and are paying attention to these signs, the employee can often be provided assistance prior to the violent act.

2.  “If clues are provided, then there should be no incidents of workplace violence” If co-workers, supervisors, and management recognize and report the warning signs and the behavior of other employees, and management takes the appropriate action to respond to the problem, this statement may sound true. But in most circumstances, employees who are threatened often make light of the threat or simply turn away. It is usually not the lack of signs by the potentially violent employee that is the problem but the unwillingness of employees, supervisors, and management to recognize these signs and address the potential situation, which often leads ultimately to workplace violence incidents.

3.  “Employees who commit workplace violence have nothing to live for and/or have everything to lose.” This is a common myth. In analyzing the workplace violence incidents to date, employees who commit workplace violence almost always have some degree of success in the workplace and in their personal lives. These individuals, however, are of the perception that something very important to them has been taken away (i.e., job promotion, raise, etc.) through an unfair decision-making process. These individuals often feel that the company has a moral or personal obligation to them to provide the job promotion, raise, etc. When the organization does not provide this important job promotion, raise, etc. to the individual, he/she is willing to risk everything, including job, home, family, etc. to strike back at the company, even if this results in injury or harm to fellow workers or themselves.3

Recent cases have added additional warning signs which may be also considered in the evaluation, including the following:

1.  A disregard for the safety and health of fellow workers.

2.  A fascination with workplace violence incidents and a verbal expression of approval for the use of violence to achieve a purpose.

3.  An extreme interest of automatic weapons, bombs, or other destructive devices.

4.  Extreme desperation over recent financial, personal, or family problems. This is often expressed directly to co-workers or supervisors.

5.  Extreme moral righteousness. The employee often expresses his/her belief that the company is not following its own rules or procedures or laws.

6.  Other warning signs that may be present in individuals include psychosis, chemical dependency, and severe depression.

7.  Last, the employee has an obsessive involvement with his/her job and expresses no outside interest. When the employee is provided constructive criticism on job performance, the employee often holds a grudge against the supervisor or team leader. This grudge is often verbalized to other employees and the employee often hopes that negative things will happen to the supervisor or team leader or their families.

As noted above, in attempting to acquire a profile of a potentially violent employee, the analysis of past workplace violence incidents have identified the male as being at a greater risk than the female, and the average age is between 25 and 40 years old. This general profile utilizes an analysis of workplace violence incidents which have already happened. Thus, professionals should be aware that virtually any employee of any age, sex, race, etc. can become an “at risk” employee under the right circumstances. Additionally, within the profile, three basic levels of job-related actions were also identified:

•  At the initial level, the employee may be spreading gossip and rumors within the organization, be uncooperative with fellow workers and supervisors, argue with fellow workers and management, be belligerent to clients, make lewd comments, and use profanity. These actions or activities should also be included within the warning signs given the fact that if these activities or actions are unchecked, the employee often progresses to the second level of at-risk activities.

•  At the second level, the hostilities identified in the initial level often increase. The employee’s actions, such as violating company policy, sabotaging equipment, and theft are often common warning signs. Again, if left unchecked, the employee often progresses to the third level, where the threats become serious, the employee becomes involved in violent altercations with fellow workers and management, and the employee often begins carrying a weapon.

•  The third level involves serious threats, fighting, weapons carrying and brandishing, and other escalation in the area of violence.4

It is important that the professional design a system through which to identify and address the warning signs early in the initial stage and does not allow the hostilities to escalate. Any type of change in the working environment, such as a job layoff or termination, may be particularly traumatic to an “at risk” employee and should be a period of vigilance. “At risk” employees involved in such workplace modifications should be monitored, and warning signs addressed through specific procedures or programs through which the employee is provided personal notification, out-placement assistance, clear explanation of the reasoning, and possibly consultation.

In order to be able to identify the warning signs within employees in the workplace, it is essential that the company implement specific policies and training programs for employees and all levels of management to ensure that the warning signs are identified appropriately. Additionally, prudent companies may also wish to implement drug and alcohol programs and employee assistance programs to provide an avenue for employees to seek assistance prior to a workplace violence incident.

“At risk” employees are often chemically dependent on controlled substances and alcohol. Drug abuse and alcoholism are common methods of self medication when the employee may be over stressed. Chemical dependency in employees often reduces their emotional control and may ultimately increase the stress or perceived stress in the workplace. Additionally, utilizing prescription medications, when these are combined with controlled substances or alcohol, may ultimately have a counteracting effect on the prescribed medication. A simple, but often costly method of addressing this potential risk is a formal policy and procedure creating a drug-free workplace. This program should include, but not be limited to, a formal written policy, pre-employment drug testing, testing for cause or random testing, employee assistance programs, and additional components addressing the specific circumstances and legal guidelines. And last, management must listen to their employees. This is especially important for those individuals who exhibit one or more of the warning signs and can be considered “at risk” employees. The key person within this chain of identification is the supervisor or team leader who has daily interaction with the employee. Specific training and education with regard to identification of the warning signs, appropriate documentation, and available avenues of assistance should be provided to the supervisors or team leaders. Additionally, many companies also provide training to all employees in order that they may recognize warning signs of impending violence which may not be readily identifiable to the supervisor, team leader, or management.

Prudent professionals should exercise extreme caution when addressing the issues of warning signs with the specific individuals. Although the employer has a legal obligation to create and maintain a safe and healthy work environment, over exuberance in addressing the potential warning signs with an individual may also tread upon their individual legal rights. As can be seen in the following chapters, employers have a “narrow tunnel” of acceptable conduct. On one side of the legal tunnel, if employers do not address workplace violence issues, the company may be liable for such categories as negligent hiring, negligent retention, negligent supervision, negligent security, and workers’ compensation. On the other side, if employers tread upon individual rights, such actions as defamation, Americans with Disabilities Act claims, and libel/slander may be available to the employee. Thus, it is extremely important that prudent employers develop a specific company policy and plan to address workplace violence issues (see Chapter 3).

In summation, employers should utilize the information provided in the profile in early warning signs to develop programs to address potential workplace violence in order to eliminate and/or minimize the potential risk in the workplace. The profile and warning signs are not absolutes and should only be used as guidance. Prudent professionals should be aware that virtually any employee under the right circumstances can potentially be an “at risk” employee. Additionally, an “at risk” employee may exhibit one or many of the warning signs or none at all. An “at risk” employee can be any sex, race, age, etc., and thus, although the profile was developed from prior incidents, virtually any employee can be “at risk.”

1      Barrier, M., The enemy within, Nation’s Business, Feb. 1995 at 18–22.
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3      Workplace Violence: The First Line of Defense. Kenwood Group, 1994.

4      Filippi, S.T., Violence in the Workplace: Containing the Problem. Professional Safety, June, 1996, p. 37.


chapter three

Workplace violence prevention and response program

“The method of the enterprising is to plan with audacity and execute with vigor.”

Christian Bovee

“The man who is prepared has his battle half fought.”

Miguel De Cervantes

Preparedness is the key to eliminating or minimizing workplace violence incidents. Prudent employers should identify the potential risks of workplace violence in the specific operations and prepare beforehand to address specific needs during crisis times. Without a preplan and preparation for a workplace violence incident, when and if a situation arises, management and employees will have virtually no knowledge or ability to properly react to the situation and will simply be “running around like a chicken with its head cut off,” which can result in additional harm or damage.

Preplanning is simply assessing the potential risks and preparing to properly address the situation if it happens. Preplanning is most probably already in effect in your operations in the areas of plant evacuations or disaster preparedness planning. In essence, the management team and employees sit down and assess the potential risks beforehand and prepare personnel, equipment, services, and other components to address the situation in an emergency. Thus, when a workplace violence situation happens, the management team and employees know their specific responsibilities, evacuation routes, equipment locations, emergency telephone numbers, and all other necessary information in order to react properly.

Workplace violence programs can be stand-alone programs or incorporated in the companies’ emergency or disaster preparedness programs. However, given the potential conflicts with individual rights and personnel issues, a workplace violence program may be more extensive than a basic disaster preparedness program. The following are basic components to consider when developing a workplace violence prevention program:

•  Written policy

•  Written program with individual responsibilities

•  Threat assessment procedure

•  Background check procedure

•  Controlled substance testing program procedures and drug-free workplace polices and procedures

•  Nonharassing policy and report procedures

•  Management and employee training

•  Alarm and evacuation procedures

•  Employee assistance programs

•  Physical security

•  Central management control area

•  Operation assessment procedures

•  Investigation and documentation procedures

•  Law enforcement and agency liaisons

•  Emergency telephone listing or communications procedures

•  After-incident critical stress debriefing

•  Litigation and agency control

•  Media control

•  Injury or fatality family notification procedures

•  Insurance and corporate notification procedures

The initial step for most companies is the development of a written policy statement. Among the advantages of issuing a statement are:

•  It informs employees that the violence policy covers intimidation, harassment, and other inappropriate behavior that threatens or frightens them.

•  It encourages employees to report incidents.

•  It tells employees whom to call.

•  It demonstrates senior management’s commitment to dealing with reported incidents.

A workplace violence policy statement should include, but not be limited to, the following areas:

•  All employees are responsible for maintaining a safe work environment.

•  The policy covers not only acts of physical violence, but harassment, intimidation, and other disruptive behavior.

•  The policy covers incidents involving co-workers and incidents involving individuals from outside the agency perpetrating violence against agency employees.

•  The company or management will respond appropriately to all reported incidents.

•  The company will act to stop inappropriate behavior.

•  Supervisors and employees involved in responding to incidents will be supported by upper management in their efforts to deal with violent and potentially violent situations.1 Some companies also include a reference to the disciplinary policy for noncompliance.

Additionally, the following should also be considered in developing a written policy statement:

1.  A written policy statement should be brief and simple. Implementation details can be provided in training and in more detailed backup documents.

2.  There are disadvantages to using definitions of terms such as violence, threats, and harassment in your written policy statement. Definitions can discourage employees from reporting incidents that they do not believe fall within the definition. The reporting system should not deter employees from reporting situations that frighten them. An employee knows a threat or intimidation or other disruptive behavior when he or she experiences it. Definitions are not necessary. If you want to clarify the scope of your organization’s concept of one or more of the terms in the policy, you could use examples. For example, you may want to give examples of verbal and nonverbal intimidating behavior. Another consideration is that definitions are often restrictive and may create legal problems in the future when you are taking disciplinary actions against the perpetrators of workplace violence. Use of definitions can make it more difficult to defend a case on appeal.

Avoid using such terms as “zero tolerance” or other terminology which can cause difficulties in interpretation. And always have your policy reviewed and approved by corporate and legal counsel prior to implementation.


Sample Written Policy Statement

Workplace Violence Prevention Policy

It is the company’s policy to promote a safe environment for its employees. The company is committed to working with its employees to maintain a work environment free from violence, threats of violence, harassment, intimidation, and other disruptive behavior. While this kind of conduct is not pervasive at our agency, no agency is immune. Every agency will be affected by disruptive behavior at one time or another.

Violence, threats, harassment, intimidation, and other disruptive behavior in our workplace will not be tolerated; that is, all reports of incidents will be taken seriously and will be dealt with appropriately. Such behavior can include oral or written statements, gestures, or expressions that communicate a direct or indirect threat of physical harm. Individuals who commit such acts may be removed from the premises and may be subject to disciplinary action, criminal penalties, or both.

We need your cooperation to implement this policy effectively and maintain a safe working environment. Do not ignore violent, threatening, harassing, intimidating, or other disruptive behavior. If you observe or experience such behavior by anyone on agency premises, whether he or she is an agency employee or not, report it immediately to a supervisor or manager. Supervisors and managers who receive such reports should seek advice from the Employee Relations Office at the main building regarding investigating the incident and initiating appropriate action. [PLEASE NOTE: Threats or assaults that require immediate attention by security or police should be reported first to security at 111–1111 or to police at 911.]

I will support all efforts made by supervisors and agency specialists in dealing with violent, threatening, harassing, intimidating, or other disruptive behavior in our workplace and will monitor whether this policy is being implemented effectively. If you have any questions about this policy statement, please contact the Human Resources office.

Thank you for your support and cooperation.

Herman President

President of the Company



The second component for the workplace violence prevention program is a careful assessment of the potential risks and the development of a written program. Although there is no requirement that employers assess their workplace or develop a written program, these activities are essential in order to properly identify the areas of risk and to prepare management team members and employees to react properly when necessary.

In assessing the potential risks of workplace violence, prudent professionals should assess any and all past incidents of workplace violence. These incidents should be scrutinized to identify what “went right” and what “went wrong” in these situations. Additionally, utilizing “what if” scenarios, each and every identifiable risk area should be evaluated. After identifying all of the potential risk areas, the risk areas should be prioritized as to probability.

After all potential risks are evaluated and prioritized, assess each potential risk for methods of preventing or minimizing the potential risk. Every potential solution should be evaluated from physical security to administrative controls.

Every aspect of a workplace violence situation should also be included in the written plan, including what to do if workplace violence happens after incident-critical stress debriefing for victims. The program should “leave no stone unturned” and every aspect and issue should be reduced to writing within the program. Areas to consider include, but are not limited to, the following:

•  Posted evacuation routes

•  Evacuation alarms and lighting

•  Command centers

•  Delineated responsibilities

•  Emergency notification telephone numbers

•  Corporate telephone numbers

•  Methods of communication

•  Management and employee training program curricula

•  Psychologists or other qualified personnel for critical stress debriefing

•  Chain of command

•  Accounting for personnel after an evacuation

•  Physical security assessments/inspection procedures

Screening applicants for employment is an important component in order to identify and potentially avoid individuals who may pose a greater risk of workplace violence. However, in many companies, this function belongs solely to the human resource or personnel departments. Thus, it is important that the human resource professional be involved in the development of the workplace violence prevention and response program.

In selecting new candidates for employment, screening for criminal history, controlled substance problems, and other potential signs of violence is essential (see Chapter 2). Management personnel responsible for the screening and hiring functions should be trained in identifying the warning signs and acquisition of related information.

An important component of the workplace violence prevention and response program is the development and issuance of training to all levels of management and all employees. Training should address the basic procedures for reporting, evacuation signals and routes, EAP options, danger signs, and other basic components of the program. Additionally, specialized training in conflict resolution, effective communications, effective methods of managing problem employees, and related areas should be offered to human resource personnel, supervisors, and other employees with specific program responsibilities.

For smaller companies or companies with limited resources, professionals may wish to call upon all applicable inside departments as well as outside agencies and sources to provide assistance. For example, for a situation that poses an immediate threat of workplace violence, all legal, human resource, employee assistance, community mental health, and law enforcement resources could be used to develop a response.

Although it is hoped that the procedure is never utilized, prudent professionals should prepare for after a workplace violence incident happens. Specific responsibilities as to notification of appropriate governmental agencies (such as OSHA, if there is a fatality), investigation and documentation of evidence, notification of families, notification of insurers, and a list of referral programs or other local mental health services for stress debriefing sessions should be carefully evaluated before critical incidents. Written workplace violence prevention and response programs should be carefully reviewed by company officials and legal counsel prior to implementation. Additionally, prudent professionals should write this important program on an educational level appropriate for their workforce and write the program in a defendable manner. If a workplace violence incident should occur followed by subsequent litigation, this program will be closely examined for deficiencies. Thus, the program should be written from a defensive posture as if a jury would be scrutinizing this document after an incident.

In developing the written program, the first rule of any threat is to take it seriously, as if each could end up being a violent act. Investigating and recording incidents is a key in preventing a violent act in the workplace. In recording the investigation, the four W’s are important in starting the investigation off.

Who: Who made the actual complaint or threat? Who witnessed the actual threat?

When: When did the threat take place? Are there any events leading up to the actual threat? If so, when did they take place?

What: What exactly happened? This includes all facts that pertain to the actual threat and the investigators’ assessment of what occurred.

Where: Where did the threat take place? In an office or outside the company? This is an important part which easily gets left out.

An incident report form should already be prepared by the supervisor, security, human resources, or other responsible management team member and is the easiest way to handle the investigation. Some sample questions that may be included are:

1.  Who made the threat?

2.  Who was the threat made against?

3.  What were the actual words said in the threat?

4.  Was there any threat of physical harm? If so what?

5.  Where did the threat take place? (actual physical location)

6.  What time did the threat take place? (be specific)

7.  Who witnessed the actual threat?

8.  What did the witnesses say occurred? (in their own words)

9.  Ask the witnesses to write down their statements and attach these to the document.

10.  Any other information that might pertain to the incident.2

These questions are not inclusive and a company needs to make its own incident form specific to its organization.

It is important when interviewing the person who made the threat to do so in a nonthreatening environment. Having a strategy to deal with the person’s anger is an important part. Focus only on facts, not personal opinions or personality traits, this will help the person deal with the situation in a calm, rational manner and control emotional reactions.

In addition, there are signals that the interviewer can give off that will let the person know he or she is interested in what is being said. Some of these are: making eye contact; giving the person your full attention (do not work on notes or answer the phone; this can make the situation worse); ask open-ended questions; do not interrupt the person, let them finish what they are saying; speak in a calm rational voice; repeat what the person says in your own words to clarify the situation, so the interviewer understands fully.

Conduct any action necessary that would prevent an incident from occurring

This may involve disciplinary action; thus human resources or other member of the management team in charge should be involved. Human resources usually can refer the individual to the company’s employee assistance program or other program for counseling. The investigator interviewing the person will come to a set of conclusions. The action that is taken should be based on the conclusions drawn from the interview. In some cases, the person who made the threats may feel better just after talking to the interviewer. This may resolve the issue, but in most cases it won’t, and further action will be necessary. It is important to take a “zero tolerance” stance toward any threat.

Develop or improve security measures

Technology has advanced security measures. Gone are the days of the security guard walking a solitary route around a building. Present are enhanced security cameras and laser beams to detect intruders. Electronic systems can provide or deny access to persons entering a workplace. Every employer needs to assess their needs and provide appropriate security measures. There are several security companies that will provide a review and recommend security measures. There are some that will handle every aspect of the security measures. But providing security is a key to protecting employees from the threat of a violent employee and from other types of incidents that could threaten a company. Immediate improvements will provide a measure of safety, such as outdoor lighting, closed-circuit television, an intercom system, and an alarm system. These are just a couple of examples of what can de done, each company should survey its needs and provide appropriate security measures.

In addition to physical security measures, policies concerning security measures need to be included in the corporate policies and procedures manual. When an employee would like to work late, what does the policy state about that? Does another employee need to stay also? Are they even allowed to stay after hours? The policy also needs to include statements regarding security when a threat has been made. Is security tightened? If it is, how so? These issues need to be addressed in the corporate policy statements, and employees need to be aware of them.

In addition to the above measures, the local law enforcement department needs to be contacted. They can provide valuable information regarding threats occurring to other companies, mistakes that were made, and lessons learned from these mistakes.

Develop a crises plan in the event of actual workplace violence

The chain of command in the management team needs to be detailed so that every person knows his individual responsibilities and there is no confusion when an incident occurs. When an incident occurs, the responsibility will shift from the office manager or supervisor to a management team member. These responsibilities need to be detailed in writing, and training provided.

When are other agencies notified? The local police should be the first agency notified, so they can provide protection. A person from the employee assistance program needs to be notified and on hand. In an appropriate order, other agencies should be notified, such as the fire department and local emergency services.

In the crisis plan other resources should be made available, such as a trauma consultant, either a counselor or therapist to assist employees in dealing with the crisis, a security consultant, an in-house legal representative and a medical physician.

What procedures should be immediately instituted to determine how safe the workplace is? Is there an internal security team that could isolate the area until the police department arrives? An immediate assessment needs to be included to determine the effect of the incident on the workplace.

An immediate investigation of the incident needs to be conducted. What are the facts of the case? Who were the witnesses? What is the relationship between the investigation the employer is conducting and the investigation the police department will conduct?

What limits does the employer place on the release of information to other employees? Procedures need to be instituted about releasing information to the other employees. There needs to be regulations about what can be said during emergency situations.

What are the immediate public relations concerns? How much information will be released to the public and who will release the information?

How does a company preserve control of the day-to-day running of the business while an incident is occurring?

These are just a few ideas that can be a part of a crisis plan. Each company needs to develop a plan specific for the organization. After a plan has been written, a hypothetical situation should be conducted. This will let the employees know that a plan exists and the company is serious about dealing with workplace violence.

Use the courts to deal with threats of violence

The company should adopt a zero-tolerance policy toward threats of workplace violence or an actual incident of violence. When an employee has been discharged or no longer is employed by the company and makes a threat toward the company or a representative of the company, the use of the courts in dealing with violence is an effective and acceptable method.

In the area of physical security, prudent professionals should take advantage of all possible resources. Law enforcement and security officers should be involved in all stages of the plaiming process in an effective workplace violence prevention program. They can play an active role in prevention, intervention, and response to threatening situations, in addition to their traditional role of responding to actual incidents of physical violence. During the planning phase, law enforcement/security officers can:

•  Identify types of workplace violence they can address and when and how they should be notified of a potential or actual incident

•  Indicate whether their officers have arrest authority

•  Identify their jurisdictional restrictions and alternative law enforcement agencies who may be able to provide assistance

•  Identify threat assessment professionals

•  Advise on what evidence is necessary and how it can be collected or recorded, so that law enforcement can assess the information and decide what action to take

•  Explain anti-stalking laws applicable in the agency’s jurisdiction and how and when to obtain restraining orders

•  Suggest security measures to be taken for specific situations, such as in cases where employee assistance program counselors or other mental health professionals warn the agency that an individual has made a threat against an agency employee

•  Arrange for supervisor/employee briefings or training on specific workplace violence issues such as:

—  Personal safety and security measures

—  Types of incidents to report to law enforcement/security

—  Types of measures law enforcement/security may take to protect employees during a violent incident, e.g., explanations of what it means to “secure the area,” “secure the perimeter,” and “preserve evidence”

—  Suggestions on how to react to an armed attacker

—  Suggestions for dealing with angry customers or clients

—  Suspicious packages

—  Bomb threats

—  Hostage situations

—  Telephone harassment and threats

When potentially violent situations arise, law enforcement/security officers can work with the incident response team to:

•  Provide an assessment of the information available to determine whether law enforcement intervention is immediately necessary; for example, whether a criminal investigation is appropriate and whether a threat assessment professional should be consulted

•  Identify what plan of action they deem appropriate

•  Determine who will gather what types of evidence

Prudent professionals should not overlook the potential of utilizing security technology as part of the overall prevention effort. Given the advances in technology and the current pricing structure, physical security measures often can be a cost-effective alternative or supplement to prevention efforts. Law enforcement and security personnel can provide assistance in this area.

The following are some examples of ways to improve physical security:

•  Post a security guard at the main building entrance or at entrances to specific offices.

•  Install a metal detector or CCTV (closed-circuit television) camera or other device to monitor people coming in all building entrances.

•  Issue all employees photo identification cards and assign temporary passes to visitors, who should be required to sign in and out of the building.

•  Brief employees on steps to take if a threatening or violent incident occurs. Establish code words to alert co-workers and supervisors that immediate help is needed.

•  Install silent, concealed alarms at reception desks.

•  Ensure that officers (or guards) should have a clear view of the customer service area at all times.

•  Arrange office furniture and partitions so that frontline employees in daily contact with the public are surrounded by natural barriers (desks, countertops, partitions) to separate employees from customers and visitors.

•  Provide an under-the-counter duress alarm system to signal a supervisor or security officer if a customer becomes threatening or violent.

•  Establish an area in the office for employees and/or customers to escape to if they are confronted with violent or threatening people.

•  Provide an access-control combination lock on access doors.

•  Mount closed-circuit television cameras for monitoring customer service activity from a central security office for the building.3

Companies should also consider addressing methods to safeguard computer systems. There have been cases where employees have sabotaged computer equipment, computer systems, and computer records. Therefore, whenever a threat of sabotage is suspected, procedures should be initiated to prevent the person from having access to the facility’s computer system.

An important area of consideration is the use of employee assistance programs (EAPs). The major concern for most companies is the cost in terms of initial expenditures and ongoing costs. However, EAPs can play a major role in providing alternative assistance to employees. If a company cannot afford to provide employee assistance programs directly, consideration should be provided to assemble a listing of available social services or other outside agencies for referral.

One of, if not the, most important issue in successful EAP programs is confidentiality. Employees using company-provided EAP services are granted considerable privacy and confidentiality. Prudent professionals should also note that the confidentiality of employee records is also provided under various federal and state privacy laws.

In summation, proper planning can avoid potential incidents of workplace violence and minimize the impact of this type of divesting incident if it should take place in your operation. Like the old axiom, “plan your work and work your plan,” the time and effort spent in preparation and planning will pay handsome dividends if only one potential workplace violence incident is avoided.


Examples of Useful Handouts for Employees

The attached desk card summarizes the actions you should (or should not) take in a hostile or threatening situation. Print out and detach the card, tear or cut along the dotted lines, fold the card into a “tent,” and tape the ends together underneath so the card will stand up on your desk with the text facing you. Review the card often. That way, if you are confronted by an angry, hostile, or threatening customer or co-worker, you will know what you should do. Everyone in your office, including supervisors and managers, should follow these same procedures. You can make copies of this card so that everyone has his or her own card.

Coping with Threats and Violence

For an angry or hostile customer or co-worker

•  Stay calm. Listen attentively.

•  Maintain eye contact.

•  Be courteous. Be patient.

•  Keep the situation in your control.

For a person shouting, swearing, and threatening

•  Signal a co-worker, or supervisor, that you need help. (Use a duress alarm system or prearranged code words.)

•  Do not make any calls yourself.

•  Have someone call security or the local police.

For someone threatening you with a gun, knife, or other weapon

•  Stay calm. Quietly signal for help. (Use a duress alarm or code words.)

•  Maintain eye contact.

•  Stall for time.

•  Keep talking - but follow instructions from the person who has the weapon.

•  Don’t risk harm to yourself or others.

•  Never try to grab a weapon.

Telephoned Threats

•  Keep calm. Keep talking.

•  Don’t hang up.

•  Signal a co-worker to get on an extension.

•  Ask the caller to repeat the message and write it down.

•  Repeat questions, if necessary.

•  For a bomb threat, ask where the bomb is and when it is set to go off.

•  Listen for background noises and write down a description.

•  Write down whether it’s a man or a woman; pitch of voice, accent, anything else you hear.

•  Try to get the person’s name, exact location, telephone number.

•  Signal a co-worker to immediately call security or the local police.

•  Notify your immediate supervisor.

Emergency Phone Numbers

Carefully tear out the “Emergency Phone Numbers” card at the dotted lines. Write in all the emergency numbers for your building. Tape this card to your desk by your phone or somewhere else close to your phone for handy reference. (Copies of this card also can be made.)

Supervisor/Human Resources________________________

Security_________________________________________

Police/Sheriff_____________________________________

Fire Department___________________________________

Ambulance_______________________________________

Medical Unit______________________________________



1      Dealing with Workplace Violence: A Guide for Agency Planners, Office of Personnel Management, 1997.

2      Id.

3      Id.
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