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Foreword

Law, Society and Interpretation of Rules… All of these elements are critically important to our community today, and in the future. I first met Dr. Tom Schneid in the 1980s, when OSHA was a young field, and maturing day by day. The study of Occupational Safety and Health, including the case law, is critical to improving the safety of our community as a whole. As you read Tom’s latest book, understand that OSHA in and of itself does not keep us safe, YOU do as part of your chosen safety profession.

As I was taught many years ago, when I was a Special Government Employee for OSHA during my VPP work, we must observe, listen, learn, and apply our skills, knowledge, and understanding of improvement of safety and health. I have been a safety practitioner since the 1970s. My career has been in general industry, construction, and government operations. I was a federal safety officer at the Oklahoma City bombing in 1995 as well as at the World Trade Center Attacks in New York City in 2001 for over 100 days.

OSHA was formed in 1971 and has been providing guidance and support since its inception. These cases are critical to your understanding and application of OSHA. As you read this text, understand that you have the opportunity to view and apply decades of guidance and interpretation. We did not have that luxury when I started my safety career in the beginning when OSHA was in its infancy. It is important to note that OSHA standards are not the ceiling or the epitome of your program, but merely a starting point. They are Minimums, and that your programs must be constantly evolving.

In the study of OSHA law, precedent setting decisions are done differently than in Civil and Criminal cases. OSHA cases are adjudicated via an administrative process that differs. The study of these cases are critical elements to assist in your understanding of OSHA. Our desire for you is to fully immerse yourself in the study, interpretation, and application of what you will learn here.

I have had the honor of working with and for Dr. Schneid for nearly four decades and learn every day.

I applaud you for taking this next step in your career … Never stop learning … Explore new ideas….

Look for new methods. Devote yourself to being a lifelong learner.

Be safe, make a difference, and make safety your first priority.

Michael J. Fagel, PhD, CEM

Mike Fagel is an instructor in the Eastern Kentucky University Safety-Security-Emergency Management programs. He also teaches at the Illinois Institute of Technology, the National Center for Biomedical Research and Training at LSU, Northern Illinois University, and Aurora University. Fagel has authored numerous textbooks, and his latest book on Crisis Management earned textbook of the year from ASIS. His latest book on Soft Targets, Crisis Management has been adopted at several Homeland Security training programs at several universities. He can be reached at Michael.Fagel@gmail.com.




Preface

We live in a litigious and regulated society. Safety professionals are employed by corporations and other entities to not only manage inherent and created risks in the workplace in a proactive manner but also to manage the risks created through regulation and litigation. Legal and regulatory risks for corporations and individuals within the realm of safety and health have increased substantially over the past decades including, but not limited to, increased monetary penalties by the Occupational Safety and Health Administration (OSHA) and increased civil and criminal penalties under federal and state laws. Safety professionals today face a myriad of potential risks within the legal realm virtually each and every day on the job. Safety professionals must not only be knowledgeable in the methods of minimizing or eliminating risks in the workplace but also must be knowledgeable about the legal and regulatory risks and how to challenge or defend within the bounds of our judicial system.

In this text, the author has attempted to provide a broad understanding of the basic legal structure and concepts within the U.S. judicial system as well as identifying many rights and responsibilities required under the laws and regulations. Additionally, within our niche of safety and health, a specific focus has been provided to address the various legal areas which a safety professional may encounter throughout his/her career. Although the safety and health function is proactively focused, safety professionals should be prepared and anticipate legal issues including such areas as OSHA violations and citations and workers compensation claims. When these legal challenges arise, the company or organization often looks to the safety profession to take the lead and direct the defensive strategies.

Safety professionals should be aware that any type of litigation or sanction/penalty can be costly, not only in terms of money, but also in terms of job security, mental health, impact on safety and health programs, effects on employees or workforce, and in terms of numerous other negative effects. In many legal situations in which safety professionals are involved, there are no winners or losers – both combatants are bloodied and scarred. The basic concept is for safety professionals to be able to identify potential legal, governmental, or other risks or potential liabilities and formulate a proactive approach to eliminate or minimize this risk through proactively addressing the area of potential legal liability. If feasible, the safety professional should execute a “preemptive strike” to address and eliminate the risk before the risk grows and become substantially costlier.

The author reminds our readers that the law, especially in many of the areas of the law addressed in this text, is constantly changing and evolving. Although the author has made every attempt to provide the most current and accurate information, our readers are advised to research the status of the law for any specific issue and acquire competent legal counsel where necessary. Remember, ignorance of the law is never a good defense with OSHA or in a court of law! It is the author’s hope that this text opens the reader’s eyes and mind to the myriad of legal risks within the safety profession in order that potential legal risks can be appropriately addressed or avoided in the future.
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Overview

Proactive v. Reactive – The primary focus of most safety professionals is to address potential risks in a proactive manner to eliminate or minimize the risk that ultimately presents the accident, injury, or illness in the workplace. In the legal realm which we will be addressing in this text, safety professionals will prepare in a reactive manner to incidents, inspections, claims, and other actions which happen after an incident, injury, or illness.

Safety professionals should be aware that there are different courts who hear cases based upon the location and other factors. There are administrative courts who address only specific issues. The highest level of courts is the federal court system that includes the U.S. Supreme Court, Courts of Appeal, and district courts. Each state has their own court systems that range from district courts to the state highest courts. Administrative courts, such as tax courts, family courts, and other “specialty” courts can be federal or state depending on the issue. The selection of the right court will depend on the issue, location, monetary amount, and other factors.

As established under the Occupational Safety and Health Act, the Occupational Safety and Health Administration (OSHA) was tasked with developing and enforcing the standards; the National Institute of Occupational Safety and Health (NIOSH) was tasked to conduct research; and the Occupational Safety and Health Review Commission (OSHRC) is the per se court system for the appeal of violations issues by OSHA. Although most safety professionals are familiar with OSHA and work with the OSHA standards on a daily basis, when a compliance inspection occurs and violations are found during the inspection, often monetary penalties result which the company or organization wishes to dispute. Your company or organization will look to the safety professional, as the on-site “expert,” to recommend and direct the company or organization management team in determining the appropriate course of action in this the fast-paced appeal process. Safety professionals must be prepared to address the violations in a reactive manner to appropriately direct their management team in addressing or appealing the violations in a cost-effective manner.

Safety professionals should also be knowledgeable in the areas of the law, in addition to the OSH Act, which can impact them on a daily basis. Conceptually, safety does not work in a vacuum. Any number of a myriad of laws can impact the safety function on any given day. For virtually all safety professionals, individual state workers compensation laws impact virtually every work-related injury or illness that occurs in the workplace. Each state has individual laws with different requirements, monetary values, and procedures. However, in general, most states have a monetary value paid to employees who are injured on the job in the areas of time loss benefits, paid medical costs, and a monetary amount paid for permanent bodily loss. Safety professionals proactively work to prevent the injury or illness, however if/when the accident occurs and injury or illness results, the reactive nature of the state workers compensation laws become effective.

When injuries or illnesses occur to individuals who are not employees due to the alleged negligence of the company or organization, safety professionals may encounter tort actions focused on the recovery of monetary damages in state or federal civil court. Although there are several factors in determining the appropriate court and Rules of Civil Procedure that govern this type of action, safety professionals are often called upon for their expertise in testifying or assisting legal counsel in preparation for this type of legal action.

The Americans with Disabilities Act (ADA) is the most recent major legislation which can impact the safety function. Under the three-prong test within this law, individuals who possess a permanent mental or physical disability and have a record of the disability are afforded protection as well as if the company or organization treated an individual as being disabled even if the individual is not disabled. In most situations, the individual (or employee) has requested an accommodation and the employer have denied the accommodation. In these situations, the safety professional is often involved in the assessment as well as subsequent hearings before state or federal agencies.

Long story short, safety professionals must be prepared to address not only the proactive measures to safeguard their employees but also be prepared for the reactive measures that can result after an inspection or incident. Safety professionals should be aware that your company or organization will look to you, as their safety expert, to determine their appropriate course of action in these types of situations. Safety professionals must become knowledgeable in the law, especially involving the OSH Act and state workers compensation, as well as peripheral laws that can impact the safety function, such as ADA, in order to be prepared to address these situations appropriately. Knowledge of these laws, as well as other laws that impact the workplace, can offer a level of protection and forethought wherein the safety professional can identify the potential risk and turn a potentially reactive situation into a proactive elimination of such risk along with the correlating costs.

Safety professionals should be aware that the law is an ever-changing organism with court decisions being made daily at all levels of the federal, state, and administrative court systems. It is imperative that safety professionals not only understand the applicable laws but also know the methodology through which to identify, research, and understand the applicable law as it stands on any given day. Please remember that under our three-pronged system, the duty of the courts is to interpret the laws and different courts can have different opinions and which opinions or decisions are applicable to your situation.


The law should be loved a little because it is felt to be just; feared a little because it is severe; hated a little because it is a certain degree out of sympathy with the prevalent temper of the day; and respected because it is felt to be a necessity.

Emile Fourget



ANALYZING AND BRIEFING A COURT DECISION

Safety professionals work with and for the law on a daily basis. In the United States, laws can be made by the executive branch (i.e. executive order) or the legislative branch (i.e. new laws) and the judicial branch is to review and assess the validity and applicability of these laws. This assessment by the judicial branch of our government is often called “case law” and is the evaluation, assessment, and decisions of the courts at all levels up to and including the U.S. Supreme Court.

Safety professionals should be aware that there are state courts as well as federal courts and even specialty courts such as Family Law courts and Traffic Courts. Although the court name may vary, both the state and federal courts possess a hierarchy wherein each court decision can be appealed to a higher court by any of the parties involved in the actions. The highest court in most state judiciary systems as well as the federal judiciary system is the Supreme Court. For safety professionals who may be unfamiliar with their individual state judiciary system or the federal judiciary system, it is important to acquire a basic knowledge of the levels of the courts, namely the specialty courts, such as tax court, the district or trial courts (where most trials take place), the appellate courts, and the state top court or the U.S. Supreme Court.

When reading a court decision, safety professionals may wish to utilize the following outline:


	Identify the court and date of the case at the top of the decision.


	Look up any legal terms you are not familiar with.


	Read the case in total.


	Determine the type of case you are reading.


	Review the case summary or headnotes.


	Read the case again and identify the court’s decision.


	If an appellate case, identify if the decision was unanimous or a split decision.


	Did the minority provide a dissenting opinion?


	Re-read the case. Identify the parties, issues, and facts of the case.


	Brief your case in writing so you will remember the issues, facts, and decision at a later date.




Safety professionals should be aware that although the courts are not supposed to make law, their decisions are in fact shaping and making new law. The decisions of the courts are often called “case law” which is the accumulation of court decisions that provide guidance and direction on current and future cases and decisions. As identified above, cases usually start at the lowest level in either the state or federal judiciary system and are appealed upward within the system to the top court but can stop at any level. The decision of the higher court usually supercedes the decision of the lower court in whole or in part.

It is important that safety professionals acquire the skill and ability to carefully analyze these court decisions in order to know the status of the law on any given day. Safety professionals can find the court’s decisions at most courthouses or law libraries however databases, such as Westlaw and Lexis, provide all cases to the safety professional as near as his/her computer. Court decisions are identified by name, Jones v. Smith, as well as the volume and page number within the identified location of the case and the year of the decision. As an example, Jones v. Smith, 22 U.S. 25 (2011). The parties are Jones being the action against Smith. Jones would be the plaintiff and Smith would be the defendant. The case can be count in volume 22 within the U.S. Supreme Court cases at page 25. The decision was rendered by the U.S. Supreme Court in 2011.

As identified above, it is important that the safety professional first read the case in full to identify the type of case, e.g. criminal or civil, as well as acquire a flavor of the case. Safety and health professionals should identify the parties, the type of case, what are the broad issues and the identified defenses as well as the court’s decision. After the initial reading of the case, safety professionals should re-read the case with an eye to the detail provided within the case. On the third reading, the safety professional should take notes and begin to assemble the structure of the case brief which the safety professional can use to refresh his/her memory of the case or for use in whatever activity is at hand.

The primary reason safety professionals should brief a case is to provide an understanding of the particular issues and decisions in the cases as well as to provide a method of remembering the cases when a large number of cases are involved in the situation. Although there are various methods of briefing a case, the following method is provided as one example. Safety professionals should find a method in which they are comfortable and utilize this method consistently in their work.

BRIEFING A CASE Methodology:


	CASE – List the case name, the court, and the date of the case at the top of the brief.


	ISSUE – In a clear and concise manner of no more than 1–3 sentences, completely explain the issue(s) in the case.


	FACTS – In a clear and concise manner of no more than 1–2 paragraphs, identify all the pertinent facts of the case.


	HOLDING OR DECISION – Clearly and concisely identify the decision of the court.


	DISSENT OR DISSENTING OPINION – If the minority provided a dissenting opinion, provide a clear and concise explanation of the dissenting judge’s position.


	YOUR OPINION – It is important for safety professionals to identify why they agree or disagree with the decision of the court.




Most case briefs should be one page in length but no more than 2 pages. Safety professionals who exceed the one page limit may want to reassess their analysis and reduce the verbage to address only the issues, facts, and decision provided by the court. In essence, the brief is a short, concise and “to the point” document which safety professionals can use to remember the case and possess a quick review of the important aspects of the case. If additional details are needed, the safety professional should go back and review the entire case.

Below please find an example of a very basic case brief for your review and use:




	Case Name:

	Smith v. Jones, Inc, 10 Anystate Court, 21 (2011)




	Issues:

	Smith alleged she was discriminated against by her employer, Jones, Inc., in violation of the Pregnancy Discrimination Act and Title VII of the Civil Rights Act.




	Facts:

	Smith, employed by Jones, Inc. for five years, was terminated from her employment. Jones alleges Smith was terminated for theft of company property. Smith alleges she was terminated when she informed her boss that she was pregnant.




	Holding:

	For the Defendant, Jones, Inc. The court found that the termination of Smith for theft was appropriate and found no discrimination based on her pregnancy.




	My Opinion:

	I disagree with the decision of the court. Jones possessed a history of terminating employees who file for any type of leave of absence. Smith was constructively terminated under the precursor of theft that was simply a company pen she forgot in her purse.
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1 Constitution of the United States and Constitutional Law


Laws are not invented; they grow out of circumstance.

Azarias




Laws should be made like clothes. They should be made to fit the people they are meant to serve.

Clarence Darrow




STUDENT LEARNING OBJECTIVES


	Acquire an understanding of the U.S. Constitution.


	Acquire an understanding of the Amendments to the U.S. Constitution.


	Acquire an understanding of the Powers granted by the U.S. Constitution.


	Acquire an understanding of the Bill of Rights.


	Acquire an understanding of U.S. Supreme Court.




The Constitution of the United States is the root for the tree of laws that governs the United States. The U.S. Constitution, drafted in 1787 by the Founding Fathers, contains seven (7) short sections, called “Articles,” and contains approximately 4,400 words. The first 10 Amendments to the Constitution, known commonly as the “Bill of Rights,” was added four years later. The U.S. Constitution established the framework for the United States including the separation of powers; checks and balances; freedom of speech, religion, and the press; right to bear arms; judicial review; and due process and equal protection. All laws and virtually everything the government does must adhere to the U.S. Constitution.

Constitutional law is the interpretation of the U.S. Constitution by the courts and the application of the rights and responsibilities granted under the U.S. Constitution to a myriad of issues. Since the writing of the U.S. Constitution and the original 10 Amendments, Congress has added only 17 additional Amendments over the past 230± years. However, Constitutional law is one of the most hotly debated areas of the law due to the fact that it impacts virtually every other area of the law; the issues are usually political or impact individual values and often address the processes and powers to make or apply other laws. The U.S. Supreme Court is the ultimate authority in interpreting the U.S. Constitution.

In the area of Constitutional law, the U.S. Constitution is the top law; however, each state also has individual state constitutions that provide another layer of rights and protections. Although many state constitutions are mirrored after the U.S. Constitution, state constitutions are often more detailed and establish a parallel state government that includes legislative, executive, and judicial branches and often a state bill of rights. Constitutional law, in essence, is the courts address the conflicts and powers granted to federal and state governments under the U.S. Constitution as well as individual state constitutions.

The U.S. Constitution establishes the executive branch (i.e. the President), the legislative branch (i.e. the Congress), and the judicial branch (i.e. the courts). In this “balance of powers,” the U.S. Supreme Court is often the final arbitrator in conflicts. The U.S. Supreme Court has the power to review federal as well as state legislation to determine whether the law is constitutional. The federal court system also has acquired jurisdiction over many other issues that are not constitutionally related such as civil cases arising under federal laws, cases involving citizens of different states, and cases involving crime, such as drug offenses, which violate federal laws.

Under Article I of the Constitution, Congress was granted the power to “lay and collect taxes,” “borrow money,” “declare war,” and “raise and support Armies” as well as “to regulate Commerce with foreign nations, and among the several States, and with Indian Tribes.” Through court decisions, each and every word within the Constitution granting powers to Congress have been defined and expanding the power of Congress to include commerce between states, establishing federal crimes, and numerous other powers within the scope of the Constitutional perimeters.

The U.S. Constitution specifically granted the President the ability to act as the commander in chief of the armed forces; the ability to appoint ambassadors to represent the United States in foreign countries; the ability to appoint judges in the federal courts; the ability to appoint officials within the executive branch (with the consent of the U.S. Senate); and to veto legislation which Congress may propose. Where the lines of power between Congress and the President has been the source of numerous court decisions ranging from the President’s power to initiate military action to the power to collect “penalties” (or taxes).

Although the Constitution provides little guidance and explicitly grants few rights in the document to the states, the concept of federalism, the idea that governmental power is shared between the state and national governments, is one of the foundational concepts of our constitutional system. In essence, the states have general authority, while the federal government possesses only the power specifically enumerated in the Constitution.

For a substantial period, the Supreme Court tended to favor state’s authority over federal authority, citing the commerce clause and other provisions of the Constitution as limiting federal authority. This concept, generally known as “dual sovereignty,” identified that the states possess one sphere of power and the federal government possesses another sphere of power and neither side could operate in the other side’s sphere of power. Over the years, the concept of dual sovereignty has lessened, and the concept of “preemption” has emerged. Under this doctrine, when the federal government enforces a law, the federal law preempts state law in any areas that potentially conflicts with federal law. However, if the federal government does not act, the state law would take precedent. However, sometimes if the federal government does not act, the state could still be barred from acting if the federal power is considered dormant.


(Preamble)

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.

Article I (Article 1 – Legislative)

SECTION 1

All legislative Powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.

SECTION 2

1: The House of Representatives shall be composed of Members chosen every second Year by the People of the several States, and the Electors in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.

2: No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.

3: Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three.

4: When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.

5: The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole Power of Impeachment.

SECTION 3

1: The Senate of the United States shall be composed of two Senators from each State, chosen by the Legislature thereof, for six Years; and each Senator shall have one Vote.

2: Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.

3: No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.

4: The Vice President of the United States shall be President of the Senate, but shall have no Vote, unless they be equally divided.

5: The Senate shall chuse their other Officers, and also a President pro tempore, in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.

6: The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members present.

7: Judgment in Cases of impeachment shall not extend further than to removal from Office, and disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.

SECTION 4

1: The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or alter such Regulations, except as to the Places of chusing Senators.

2: The Congress shall assemble at least once in every Year, and such Meeting shall be on the first Monday in December, unless they shall by Law appoint a different Day.

SECTION 5

1: Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, and under such Penalties as each House may provide.

2: Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member.

3: Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either House on any question shall, at the Desire of one fifth of those Present, be entered on the Journal.

4: Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more than three days, nor to any other Place than that in which the two Houses shall be sitting.

SECTION 6

1: The Senators and Representatives shall receive a Compensation for their Services, to be ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in any other Place.

2: No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been encreased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.

SECTION 7

1: All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may propose or concur with Amendments as on other Bills.

2: Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it, with his Objections to that House in which it shall have originated, who shall enter the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall become a Law. But in all such Cases the Votes of both Houses shall be determined by yeas and Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a Law.

3: Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be necessary (except on a question of Adjournment) shall be presented to the President of the United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill.

SECTION 8

1: The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, Imposts and Excises shall be uniform throughout the United States;

2: To borrow Money on the credit of the United States;

3: To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes;

4: To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies throughout the United States;

5: To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and Measures;

6: To provide for the Punishment of counterfeiting the Securities and current Coin of the United States;

7: To establish Post Offices and post Roads;

8: To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries;

9: To constitute Tribunals inferior to the Supreme Court;

10: To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law of Nations;

11: To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water;

12: To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years;

13: To provide and maintain a Navy;

14: To make Rules for the Government and Regulation of the land and naval Forces;

15: To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;

16: To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress;

17: To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the Government of the United States, and to exercise like Authority over all Places purchased by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; – And

18: To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.

SECTION 9

1: The Migration or Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each Person.

2: The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it.

3: No Bill of Attainder or ex post facto Law shall be passed.

4: No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration herein before directed to be taken.

5: No Tax or Duty shall be laid on Articles exported from any State.

6: No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or pay Duties in another.

7: No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be published from time to time.

8: No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State.

SECTION 10

1: No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.

2: No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, except what may be absolutely necessary for executing it’s inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the Congress.

3: No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay.

Article II (Article 2 – Executive)

SECTION 1

1: The executive Power shall be vested in a President of the United States of America. He shall hold his Office during the Term of four Years, and, together with the Vice President, chosen for the same Term, be elected, as follows

2: Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, equal to the whole Number of Senators and Representatives to which the State may be entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the United States, shall be appointed an Elector.

3: The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and transmit sealed to the Seat of the Government of the United States, directed to the President of the Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; and if there be more than one who have such Majority, and have an equal Number of Votes, then the House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person have a Majority, then from the five highest on the List the said House shall in like Manner chuse the President. But in chusing the President, the Votes shall be taken by States, the Representation from each State having one Vote; A quorum for this Purpose shall consist of a Member or Members from two thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse from them by Ballot the Vice President.

4: The Congress may determine the Time of chusing the Electors, and the Day on which they shall give their Votes; which Day shall be the same throughout the United States.

5: No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that Office who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident within the United States.

6: In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the President and Vice President, declaring what Officer shall then act as President, and such Officer shall act accordingly, until the Disability be removed, or a President shall be elected.

7: The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be encreased nor diminished during the Period for which he shall have been elected, and he shall not receive within that Period any other Emolument from the United States, or any of them.

8: Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation: – “I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution of the United States.”

SECTION 2

1: The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; he may require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any Subject relating to the Duties of their respective Offices, and he shall have Power to grant Reprieves and Pardons for Offences against the United States, except in Cases of Impeachment.

2: He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme Court, and all other Officers of the United States, whose Appointments are not herein otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments.

3: The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, by granting Commissions which shall expire at the End of their next Session.

SECTION 3

He shall from time to time give to the Congress Information of the State of the Union, and recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all the Officers of the United States.

SECTION 4

The President, Vice President and all civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors.

Article III (Article 3 – Judicial)

SECTION 1

The judicial Power of the United States, shall be vested in one Supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.

SECTION 2

1: The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority; – to all Cases affecting Ambassadors, other public Ministers and Consuls; – to all Cases of admiralty and maritime Jurisdiction; – to Controversies to which the United States shall be a Party; – to Controversies between two or more States; – between a State and Citizens of another State; – between Citizens of different States, – between Citizens of the same State claiming Lands under Grants of different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.

2: In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be Party, the Supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the Supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.

3: The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be held in the State where the said Crimes shall have been committed; but when not committed within any State, the Trial shall be at such Place or Places as the Congress may by Law have directed.

SECTION 3

1: Treason against the United States, shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court.

2: The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted.

Article IV (Article 4 – States’ Relations)

SECTION 1

Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

SECTION 2

1: The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States.

2: A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be found in another State, shall on Demand of the executive Authority of the State from which he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

3: No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be due.

SECTION 3

1: New States may be admitted by the Congress into this Union; but no new State shall be formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as well as of the Congress.

2: The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States; and nothing in this Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular State.

SECTION 4

The United States shall guarantee to every State in this Union a Republican Form of Government, and shall protect each of them against Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot be convened) against domestic Violence.

Article V (Article 5 – Mode of Amendment)

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.

Article VI (Article 6 – Prior Debts, National Supremacy, Oaths of Office)

1: All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation.

2: This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

3: The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.

Article VII (Article 7 – Ratification)

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this Constitution between the States so ratifying the Same.

The Word “the,” being interlined between the seventh and eight Lines of the first Page, The Word “Thirty” being partly written on an Erazure in the fifteenth Line of the first Page. The Words “is tried” being interlined between the thirty second and thirty third Lines of the first Page and the Word “the” being interlined between the forty third and forty fourth Lines of the second Page.
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The first 10 Amendments, commonly known as the “Bill of Rights,” was added by the founding fathers soon after the completion of the U.S. Constitution. These first 10 Amendments were designed to protect individual citizens from the powers granted to the newly formed federal government. The 13th, 14th, and 15th Amendments were added after the Civil War abolishing slavery, protecting and ensuring voting rights, extending due process requirements to the states, and extending equal protection. Through the Supreme Court’s adoption of the approach called selective incorporation, the court selectively applied many of the provisions from the Amendments to the Bill of Rights and to states.

Of particular importance to safety professionals, as well as all citizens of the United States, are the rights granted under the U.S. Constitution. Every constitutional right is founded in one or more provisions of the text of the “Bill of Rights” in the Constitution. These foundational rights include the right to free speech in the First Amendment, the right to bear arms in the Second Amendment, and additional enumerated rights as identified below.

Congress OF THE United States, begun and held at the City of New-York, on Wednesday the fourth of March, one thousand seven hundred and eighty nine.

THE Conventions of a number of the States, having at the time of their adopting the Constitution, expressed a desire, in order to prevent misconstruction or abuse of its powers, that further declaratory and restrictive clauses should be added: And as extending the ground of public confidence in the Government, will best ensure the beneficent ends of its institution.

RESOLVED by the Senate and House of Representatives of the United States of America, in Congress assembled, two thirds of both Houses concurring, that the following Articles be proposed to the Legislatures of the several States, as amendments to the Constitution of the United States, all, or any of which Articles, when ratified by three fourths of the said Legislatures, to be valid to all intents and purposes, as part of the said Constitution; viz.

ARTICLES in addition to, and Amendment of the Constitution of the United States of America, proposed by Congress, and ratified by the Legislatures of the several States, pursuant to the fifth Article of the original Constitution.

(Articles I through X are known as the Bill of Rights)

-

Article the first… After the first enumeration required by the first Article of the Constitution, there shall be one Representative for every thirty thousand, until the number shall amount to one hundred, after which, the proportion shall be so regulated by Congress, that there shall be not less than one hundred Representatives, nor less than one Representative for every forty thousand persons, until the number of Representatives shall amount to two hundred, after which the proportion shall be so regulated by Congress, that there shall not be less than two hundred Representatives, nor more than one Representative for every fifty thousand persons.

-

Article the second… No law, varying the compensation for the services of the Senators and Representatives, shall take effect, until an election of Representatives shall have intervened.

Article [I] (Amendment 1 – Freedom of expression and religion)

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances.

Article [II] (Amendment 2 – Bearing Arms)

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.

Article [III] (Amendment 3 – Quartering Soldiers)

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of war, but in a manner to be prescribed by law.

Article [IV] (Amendment 4 – Search and Seizure)

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.

Article [V] (Amendment 5 – Rights of Persons)

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

Article [VI] (Amendment 6 – Rights of Accused in Criminal Prosecutions)

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

Article [VII] (Amendment 7 – Civil Trials)

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to the rules of the common law.

Article [VIII] (Amendment 8 – Further Guarantees in Criminal Cases)

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Article [IX] (Amendment 9 – Unenumerated Rights)

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.

Article [X] (Amendment 10 – Reserved Powers)

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.




	Attest,

	Frederick Augustus Muhlenberg Speaker of




	John Beckley, Clerk of the

	the House of Representatives.




	House of Representatives.

	John Adams, Vice-President of the United




	Sam. A. Otis Secretary of the Senate.

	States, and President of the Senate.







(end of the Bill of Rights)

[Article XI] (Amendment 11 – Suits Against States)

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.

[Article XII] (Amendment 12 – Election of President)

The Electors shall meet in their respective states, and vote by ballot for President and Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-President, and they shall make distinct lists of all persons voted for as President, and of all persons voted for as Vice-President, and of the number of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the President of the Senate; – The President of the Senate shall, in the presence of the Senate and House of Representatives, open all the certificates and the votes shall then be counted;—The person having the greatest number of votes for President, shall be the President, if such number be a majority of the whole number of Electors appointed; and if no person have such majority, then from the persons having the highest numbers not exceeding three on the list of those voted for as President, the House of Representatives shall choose immediately, by ballot, the President. But in choosing the President, the votes shall be taken by states, the representation from each state having one vote; a quorum for this purpose shall consist of a member or members from two-thirds of the states, and a majority of all the states shall be necessary to a choice. And if the House of Representatives shall not choose a President whenever the right of choice shall devolve upon them, before the fourth day of March next following, then the Vice-President shall act as President, as in the case of the death or other constitutional disability of the President.—The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such number be a majority of the whole number of Electors appointed, and if no person have a majority, then from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole number shall be necessary to a choice. But no person constitutionally ineligible to the office of President shall be eligible to that of Vice-President of the United States.

Article XIII (Amendment 13 – Slavery and Involuntary Servitude)

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

Congress shall have power to enforce this article by appropriate legislation.

Article XIV (Amendment 14 – Rights Guaranteed: Privileges and Immunities of Citizenship, Due Process, and Equal Protection)

1: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

2: Representatives shall be apportioned among the several States according to their respective numbers, counting the whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

3: No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

4: The validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.

5: The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

Article XV (Amendment 15 – Rights of Citizens to Vote)

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.

The Congress shall have power to enforce this article by appropriate legislation.

Article XVI (Amendment 16 – Income Tax)

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.

[Article XVII] (Amendment 17 – Popular Election of Senators)

1: The Senate of the United States shall be composed of two Senators from each State, elected by the people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors of the most numerous branch of the State legislatures.

2: When vacancies happen in the representation of any State in the Senate, the executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.

3: This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution.

Article [XVIII] (Amendment 18 – Prohibition of Intoxicating Liquors)

1: After one year from the ratification of this article the manufacture, sale, or transportation of intoxicating liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited.

2: The Congress and the several States shall have concurrent power to enforce this article by appropriate legislation.

3: This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

Article [XIX] (Amendment 19 – Women’s Suffrage Rights)

The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of sex.

Congress shall have power to enforce this article by appropriate legislation.

Article [XX] (Amendment 20 – Terms of President, Vice President, Members of Congress: Presidential Vacancy)

1: The terms of the President and Vice President shall end at noon on the 20th day of January, and the terms of Senators and Representatives at noon on the 3d day of January, of the years in which such terms would have ended if this article had not been ratified; and the terms of their successors shall then begin.

2: The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 3d day of January, unless they shall by law appoint a different day.

3: If, at the time fixed for the beginning of the term of the President, the President elect shall have died, the Vice President elect shall become President. If a President shall not have been chosen before the time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the Vice President elect shall act as President until a President shall have qualified; and the Congress may by law provide for the case wherein neither a President elect nor a Vice President elect shall have qualified, declaring who shall then act as President, or the manner in which one who is to act shall be selected, and such person shall act accordingly until a President or Vice President shall have qualified.

4: The Congress may by law provide for the case of the death of any of the persons from whom the House of Representatives may choose a President whenever the right of choice shall have devolved upon them, and for the case of the death of any of the persons from whom the Senate may choose a Vice President whenever the right of choice shall have devolved upon them.

5: Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article.

6: This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several States within seven years from the date of its submission.

Article [XXI] (Amendment 21 – Repeal of Eighteenth Amendment)

1: The eighteenth article of amendment to the Constitution of the United States is hereby repealed.

2: The transportation or importation into any State, Territory, or possession of the United States for delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited.

3: This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date of the submission hereof to the States by the Congress.

Amendment XXII (Amendment 22 – Presidential Tenure)

1: No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once. But this article shall not apply to any person holding the office of President when this article was proposed by the Congress, and shall not prevent any person who may be holding the office of President, or acting as President, during the term within which this article becomes operative from holding the office of President or acting as President during the remainder of such term.

2: This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution by the legislatures of three-fourths of the several states within seven years from the date of its submission to the states by the Congress.

Amendment XXIII (Amendment 23 – Presidential Electors for the District of Columbia)

1: The District constituting the seat of government of the United States shall appoint in such manner as the Congress may direct: A number of electors of President and Vice President equal to the whole number of Senators and Representatives in Congress to which the District would be entitled if it were a state, but in no event more than the least populous state; they shall be in addition to those appointed by the states, but they shall be considered, for the purposes of the election of President and Vice President, to be electors appointed by a state; and they shall meet in the District and perform such duties as provided by the twelfth article of amendment.

2: The Congress shall have power to enforce this article by appropriate legislation.

Amendment XXIV (Amendment 24 – Abolition of the Poll Tax Qualification in Federal Elections)

1. The right of citizens of the United States to vote in any primary or other election for President or Vice President, for electors for President or Vice President, or for Senator or Representative in Congress, shall not be denied or abridged by the United States or any state by reason of failure to pay any poll tax or other tax.

2. The Congress shall have power to enforce this article by appropriate legislation.

Amendment XXV (Amendment 25 – Presidential Vacancy, Disability, and Inability)

1: In case of the removal of the President from office or of his death or resignation, the Vice President shall become President.

2: Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice President who shall take office upon confirmation by a majority vote of both Houses of Congress.

3: Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that he is unable to discharge the powers and duties of his office, and until he transmits to them a written declaration to the contrary, such powers and duties shall be discharged by the Vice President as Acting President.

4: Whenever the Vice President and a majority of either the principal officers of the executive departments or of such other body as Congress may by law provide, transmit to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office, the Vice President shall immediately assume the powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of the House of Representatives his written declaration that no inability exists, he shall resume the powers and duties of his office unless the Vice President and a majority of either the principal officers of the executive department or of such other body as Congress may by law provide, transmit within four days to the President pro tempore of the Senate and the Speaker of the House of Representatives their written declaration that the President is unable to discharge the powers and duties of his office. Thereupon Congress shall decide the issue, assembling within forty-eight hours for that purpose if not in session. If the Congress, within twenty-one days after receipt of the latter written declaration, or, if Congress is not in session, within twenty-one days after Congress is required to assemble, determines by two-thirds vote of both Houses that the President is unable to discharge the powers and duties of his office, the Vice President shall continue to discharge the same as Acting President; otherwise, the President shall resume the powers and duties of his office.

Amendment XXVI (Amendment 26 – Reduction of Voting Age Qualification)

1: The right of citizens of the United States, who are 18 years of age or older, to vote, shall not be denied or abridged by the United States or any state on account of age.

2: The Congress shall have the power to enforce this article by appropriate legislation.

Amendment XXVII (Amendment 27 – Congressional Pay Limitation)

No law varying the compensation for the services of the Senators and Representatives shall take effect until an election of Representatives shall have intervened.*

Safety professionals do not need to be Constitutional law experts but should have a basic grasp of the concepts and rights in order to be able to appropriately discuss and assist counsel who may be pursuing a constitutional rights defense to a violation or penalty issued by the Occupational Safety and Health Administration (OSHA) or state plan program. The above information is simply a shortened overview of some of the myriad of constitutional issues and concepts which have developed from this important document over the last 230 years. The U.S. Constitution is the foundation upon which our federal government has been established. Although sometimes vague, our judicial system interprets the language in this document to keep our laws updated with our changing society, technology, and other aspects. Although the concepts remain the same as written by our founding fathers, the interpretation has changed along with the changes in the United States.

As noted by Edmund De S. Brunner, “Democracy is something we must always be working at. It is a process never finished, never ending. And each new height gained opens broader vistas over the sweep of history; thus it must continue to be if democracy is to continue as a working tool in the hands of free men.”



Questions


	What are the powers granted under the Bill of Rights?


	How is the Second Amendment being interpreted today?


	What speech is covered under the First Amendment?


	Why are there Amendments to the U.S. Constitution and what are they?


	What are the duties and responsibilities of the U.S. Supreme Court?
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO

Solicitor General McCree argued the cause for appellants. With him on the briefs were Deputy Solicitor General Wallace, Stuart A. Smith, and Michael H. Levin.

John L. Runft argued the cause for appellee. With him on the brief was Iver J. Longeteig.1

MR. JUSTICE WHITE delivered the opinion of the Court.

Section 8 (a) of the Occupational Safety and Health Act of 1970 (OSHA or Act)2 empowers agents of the Secretary of Labor (Secretary) to search the work area of any employment facility within the Act’s jurisdiction. The purpose of the search is to inspect for safety hazards and violations of OSHA regulations. No search warrant or other process is expressly required under the Act.

On the morning of September 11, 1975, an OSHA inspector entered the customer service area of Barlow’s, Inc., an electrical and plumbing installation business located in Pocatello, Idaho. The president and general manager, Ferrol G. “Bill” Barlow, was on hand; and the OSHA inspector, after showing his credentials,3 informed Mr. Barlow that he wished to conduct a search of the working areas of the business. Mr. Barlow inquired whether any complaint had been received about his company. The inspector answered no, but that Barlow’s, Inc., had simply turned up in the agency’s selection process. The inspector again asked to enter the nonpublic area of the business; Mr. Barlow’s response was to inquire whether the inspector had a search warrant. The inspector had none. Thereupon, Mr. Barlow refused the inspector admission to the employee area of his business. He said he was relying on his rights as guaranteed by the Fourth Amendment of the United States Constitution.

Three months later, the Secretary petitioned the United States District Court for the District of Idaho to issue an order compelling Mr. Barlow to admit the inspector.4 The requested order was issued on December 30, 1975, and was presented to Mr. Barlow on January 5, 1976. Mr. Barlow again refused admission, and he sought his own injunctive relief against the warrantless searches assertedly permitted by OSHA. A three-judge court was convened. On December 30, 1976, it ruled in Mr. Barlow’s favor. 424 F. Supp. 437. Concluding that Camara v. Municipal Court, 387 U.S. 523, 528–29 (1967), and See v. Seattle, 387 U.S. 541, 543 (1967), controlled this case, the court held that the Fourth Amendment required a warrant for the type of search involved here5 and that the statutory authorization for warrantless inspections was unconstitutional. An injunction against searches or inspections pursuant to § 8 (a) was entered. The Secretary appealed, challenging the judgment, and we noted probable jurisdiction. 430 U.S. 964.




I

The Secretary urges that warrantless inspections to enforce OSHA are reasonable within the meaning of the Fourth Amendment. Among other things, he relies on § 8 (a) of the Act, 29 U.S.C. § 657 (a), which authorizes inspection of business premises without a warrant and which the Secretary urges represents a congressional construction of the Fourth Amendment that the courts should not reject. Regrettably, we are unable to agree.

The Warrant Clause of the Fourth Amendment protects commercial buildings as well as private homes. To hold otherwise would belie the origin of that Amendment and the American colonial experience. An important forerunner of the first 10 Amendments to the United States Constitution, the Virginia Bill of Rights, specifically opposed “general warrants, whereby an officer or messenger may be commanded to search suspected places without evidence of a fact committed.”6 The general warrant was a recurring point of contention in the Colonies immediately preceding the Revolution.7 The particular offensiveness it engendered was acutely felt by the merchants and businessmen whose premises and products were inspected for compliance with the several parliamentary revenue measures that most irritated the colonists.8 “[T]he Fourth Amendment’s commands grew in large measure out of the colonists’ experience with the writs of assistance … [that] granted sweeping power to customs officials and other agents of the King to search at large for smuggled goods.” United States v. Chadwick, 433 U.S. 1, 7–8 (1977). See also G. M. Leasing Corp. v. United States, 429 U.S. 338, 355 (1977). Against this background, it is untenable that the ban on warrantless searches was not intended to shield places of business as well as of residence.

This Court has already held that warrantless searches are generally unreasonable, and that this rule applies to commercial premises as well as homes. In Camara v. Municipal Court, supra, at 528–29, we held:



[E]xcept in certain carefully defined classes of cases, a search of private property without proper consent is `unreasonable’ unless it has been authorized by a valid search warrant.



On the same day, we also ruled:



As we explained in Camara, a search of private houses is presumptively unreasonable if conducted without a warrant. The businessman, like the occupant of a residence, has a constitutional right to go about his business free from unreasonable official entries upon his private commercial property. The businessman, too, has that right placed in jeopardy if the decision to enter and inspect for violation of regulatory laws can be made and enforced by the inspector in the field without official authority evidenced by a warrant.

See v. Seattle, supra, at 543.



These same cases also held that the Fourth Amendment prohibition against unreasonable searches protects against warrantless intrusions during civil as well as criminal investigations. Ibid. The reason is found in the “basic purpose of this Amendment … [which] is to safeguard the privacy and security of individuals against arbitrary invasions by governmental officials.” Camara, supra, at 528. If the government intrudes on a person’s property, the privacy interest suffers whether the government’s motivation is to investigate violations of criminal laws or breaches of other statutory or regulatory standards. It therefore appears that unless some recognized exception to the warrant requirement applies, See v. Seattle would require a warrant to conduct the inspection sought in this case.

The Secretary urges that an exception from the search warrant requirement has been recognized for “pervasively regulated business[es],” United States v. Biswell, 406 U.S. 311, 316 (1972), and for “closely regulated” industries “long subject to close supervision and inspection.” Colonnade Catering Corp. v. United States, 397 U.S. 72, 74, 77 (1970). These cases are indeed exceptions, but they represent responses to relatively unique circumstances. Certain industries have such a history of government oversight that no reasonable expectation of privacy, see Katz v. United States, 389 U.S. 347, 351–52 (1967), could exist for a proprietor over the stock of such an enterprise. Liquor (Colonnade) and firearms (Biswell) are industries of this type; when an entrepreneur embarks upon such a business, he has voluntarily chosen to subject himself to a full arsenal of governmental regulation.

Industries such as these fall within the “certain carefully defined classes of cases,” referenced in Camara, 387 U.S., at 528. The element that distinguishes these enterprises from ordinary businesses is a long tradition of close government supervision, of which any person who chooses to enter such a business must already be aware. “A central difference between those cases [Colonnade and Biswell] and this one is that businessmen engaged in such federally licensed and regulated enterprises accept the burdens as well as the benefits of their trade, whereas the petitioner here was not engaged in any regulated or licensed business. The businessman in a regulated industry in effect consents to the restrictions placed upon him.” Almeida-Sanchez v. United States, 413 U.S. 266, 271 (1973).

The clear import of our cases is that the closely regulated industry of the type involved in Colonnade and Biswell is the exception. The Secretary would make it the rule. Invoking the Walsh-Healey Act of 1936, 41 U.S.C. § 35 et seq., the Secretary attempts to support a conclusion that all businesses involved in interstate commerce have long been subjected to close supervision of employee safety and health conditions. But the degree of federal involvement in employee working circumstances has never been of the order of specificity and pervasiveness that OSHA mandates. It is quite unconvincing to argue that the imposition of minimum wages and maximum hours on employers who contracted with the Government under the Walsh-Healey Act prepared the entirety of American interstate commerce for regulation of working conditions to the minutest detail. Nor can any but the most fictional sense of voluntary consent to later searches be found in the single fact that one conducts a business affecting interstate commerce; under current practice and law, few businesses can be conducted without having some effect on interstate commerce.

The Secretary also attempts to derive support for a Colonnade-Biswell-type exception by drawing analogies from the field of labor law. In Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945), this Court upheld the rights of employees to solicit for a union during nonworking time where efficiency was not compromised. By opening up his property to employees, the employer had yielded so much of his private property rights as to allow those employees to exercise § 7 rights under the National Labor Relations Act. But this Court also held that the private property rights of an owner prevailed over the intrusion of nonemployee organizers, even in nonworking areas of the plant and during nonworking hours. NLRB v. Babcock & Wilcox Co., 351 U.S. 105 (1956).

The critical fact in this case is that entry over Mr. Barlow’s objection is being sought by a Government agent.9 Employees are not being prohibited from reporting OSHA violations. What they observe in their daily functions is undoubtedly beyond the employer’s reasonable expectation of privacy. The Government inspector, however, is not an employee. Without a warrant, he stands in no better position than a member of the public. What is observable by the public is observable, without a warrant, by the Government inspector as well.10 The owner of a business has not, by the necessary utilization of employees in his operation, thrown open the areas where employees alone are permitted to the warrantless scrutiny of Government agents. That an employee is free to report, and the Government is free to use, any evidence of noncompliance with OSHA that the employee observes furnishes no justification for federal agents to enter a place of business from which the public is restricted and to conduct their own warrantless search.11




II

The Secretary nevertheless stoutly argues that the enforcement scheme of the Act requires warrantless searches, and that the restrictions on search discretion contained in the Act and its regulations already protect as much privacy as a warrant would. The Secretary thereby asserts the actual reasonableness of OSHA searches, whatever the general rule against warrantless searches might be. Because “reasonableness is still the ultimate standard,” Camara v. Municipal Court, 387 U.S., at 539, the Secretary suggests that the Court decide whether a warrant is needed by arriving at a sensible balance between the administrative necessities of OSHA inspections and the incremental protection of privacy of business owners a warrant would afford. He suggests that only a decision exempting OSHA inspections from the Warrant Clause would give “full recognition to the competing public and private interests here at stake.” Ibid.

The Secretary submits that warrantless inspections are essential to the proper enforcement of OSHA because they afford the opportunity to inspect without prior notice and hence to preserve the advantages of surprise. While the dangerous conditions outlawed by the Act include structural defects that cannot be quickly hidden or remedied, the Act also regulates a myriad of safety details that may be amenable to speedy alteration or disguise. The risk is that during the interval between an inspector’s initial request to search a plant and his procuring a warrant following the owner’s refusal of permission, violations of this latter type could be corrected and thus escape the inspector’s notice. To the suggestion that warrants may be issued ex parte and executed without delay and without prior notice, thereby preserving the element of surprise, the Secretary expresses concern for the administrative strain that would be experienced by the inspection system, and by the courts, should ex parte warrants issued in advance become standard practice.

We are unconvinced, however, that requiring warrants to inspect will impose serious burdens on the inspection system or the courts, will prevent inspections necessary to enforce the statute, or will make them less effective. In the first place, the great majority of businessmen can be expected in normal course to consent to inspection without warrant; the Secretary has not brought to this Court’s attention any widespread pattern of refusal.12 In those cases where an owner does insist on a warrant, the Secretary argues that inspection efficiency will be impeded by the advance notice and delay. The Act’s penalty provisions for giving advance notice of a search, 29 U.S.C. § 666 (f), and the Secretary’s own regulations, 29 CFR § 1903.6 (1977), indicate that surprise searches are indeed contemplated. However, the Secretary has also promulgated a regulation providing that upon refusal to permit an inspector to enter the property or to complete his inspection, the inspector shall attempt to ascertain the reasons for the refusal and report to his superior, who shall “promptly take appropriate action, including compulsory process, if necessary.” 29 CFR § 1903.4 (1977).13 The regulation represents a choice to proceed by process where entry is refused; and on the basis of evidence available from present practice, the Act’s effectiveness has not been crippled by providing those owners who wish to refuse an initial requested entry with a time lapse while the inspector obtains the necessary process.14 Indeed, the kind of process sought in this case and apparently anticipated by the regulation provides notice to the business operator.15 If this safeguard endangers the efficient administration of OSHA, the Secretary should never have adopted it, particularly when the Act does not require it. Nor is it immediately apparent why the advantages of surprise would be lost if, after being refused entry, procedures were available for the Secretary to seek an ex parte warrant and to reappear at the premises without further notice to the establishment being inspected.16

Whether the Secretary proceeds to secure a warrant or other process, with or without prior notice, his entitlement to inspect will not depend on his demonstrating probable cause to believe that conditions in violation of OSHA exist on the premises. Probable cause in the criminal law sense is not required. For purposes of an administrative search such as this, probable cause justifying the issuance of a warrant may be based not only on specific evidence of an existing violation17 but also on showing that “reasonable legislative or administrative standards for conducting an … inspection are satisfied with respect to a particular [establishment].” Camara v. Municipal Court, 387 U.S., at 538. A warrant showing that a specific business has been chosen for an OSHA search on the basis of a general administrative plan for the enforcement of the Act derived from neutral sources such as, for example, dispersion of employees in various types of industries across a given area, and the desired frequency of searches in any of the lesser divisions of the area, would protect an employer’s Fourth Amendment rights.18 We doubt that the consumption of enforcement energies in the obtaining of such warrants will exceed manageable proportions.

Finally, the Secretary urges that requiring a warrant for OSHA inspectors will mean that, as a practical matter, warrantless-search provisions in other regulatory statutes are also constitutionally infirm. The reasonableness of a warrantless search, however, will depend upon the specific enforcement needs and privacy guarantees of each statute. Some of the statutes cited apply only to a single industry, where regulations might already be so pervasive that a Colonnade-Biswell exception to the warrant requirement could apply. Some statutes already envision resort to federal-court enforcement when entry is refused, employing specific language in some cases19 and general language in others.20 In short, we base today’s opinion on the facts and law concerned with OSHA and do not retreat from a holding appropriate to that statute because of its real or imagined effect on other, different administrative schemes.

Nor do we agree that the incremental protections afforded the employer’s privacy by a warrant are so marginal that they fail to justify the administrative burdens that may be entailed. The authority to make warrantless searches devolves almost unbridled discretion upon executive and administrative officers, particularly those in the field, as to when to search and whom to search. A warrant, by contrast, would provide assurances from a neutral officer that the inspection is reasonable under the Constitution, is authorized by statute, and is pursuant to an administrative plan containing specific neutral criteria.21 Also, a warrant would then and there advise the owner of the scope and objects of the search, beyond which limits the inspector is not expected to proceed.22 These are important functions for a warrant to perform, functions which underlie the Court’s prior decisions that the Warrant Clause applies to inspections for compliance with regulatory statutes.23 Camara v. Municipal Court, 387 U.S. 523 (1967); See v. Seattle, 387 U.S. 541 (1967). We conclude that the concerns expressed by the Secretary do not suffice to justify warrantless inspections under OSHA or vitiate the general constitutional requirement that for a search to be reasonable a warrant must be obtained.




III

We hold that Barlow’s was entitled to a declaratory judgment that the Act is unconstitutional insofar as it purports to authorize inspections without warrant or its equivalent and to an injunction enjoining the Act’s enforcement to that extent.24 The judgment of the District Court is therefore affirmed.

So ordered.

MR. JUSTICE BRENNAN took no part in the consideration or decision of this case.

MR. JUSTICE STEVENS, with whom MR. JUSTICE BLACKMUN and MR. JUSTICE REHNQUIST join, dissenting.

Congress enacted the Occupational Safety and Health Act to safeguard employees against hazards in the work areas of businesses subject to the Act. To ensure compliance, Congress authorized the Secretary of Labor to conduct routine, nonconsensual inspections. Today, the Court holds that the Fourth Amendment prohibits such inspections without a warrant. The Court also holds that the constitutionally required warrant may be issued without any showing of probable cause. I disagree with both of these holdings.

The Fourth Amendment contains two separate Clauses, each flatly prohibiting a category of governmental conduct. The first Clause states that the right to be free from unreasonable searches “shall not be violated,”25 the second unequivocally prohibits the issuance of warrants except “upon probable cause.”26 In this case, the ultimate question is whether the category of warrantless searches authorized by the statute is “unreasonable” within the meaning of the first Clause.

In cases involving the investigation of criminal activity, the Court has held that the reasonableness of a search generally depends upon whether it was conducted pursuant to a valid warrant. See, e. g. Coolidge v. New Hampshire, 403 U.S. 443. There is, however, also a category of searches which are reasonable within the meaning of the first Clause even though the probable-cause requirement of the Warrant Clause cannot be satisfied. See United States v. Martinez-Fuerte, 428 U.S. 543; Terry v. Ohio, 392 U.S. 1; South Dakota v. Opperman, 428 U.S. 364; United States v. Biswell, 406 U.S. 311. The regulatory inspection program challenged in this case, in my judgment, falls within this category.
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The warrant requirement is linked “textually … to the probable-cause concept” in the Warrant Clause. South Dakota v. Opperman, supra, at 370 n. 5. The routine OSHA inspections are, by definition, not based on cause to believe there is a violation on the premises to be inspected. Hence, if the inspections were measured against the requirements of the Warrant Clause, they would be automatically and unequivocally unreasonable.

Because of the acknowledged importance and reasonableness of routine inspections in the enforcement of federal regulatory statutes such as OSHA, the Court recognizes that requiring full compliance with the Warrant Clause would invalidate all such inspection programs. Yet, rather than simply analyzing such programs under the “Reasonableness” Clause of the Fourth Amendment, the Court holds the OSHA program invalid under the Warrant Clause and then avoids a blanket prohibition on all routine, regulatory inspections by relying on the notion that the “probable cause” requirement in the Warrant Clause may be relaxed whenever the Court believes that the governmental need to conduct a category of “searches” outweighs the intrusion on interests protected by the Fourth Amendment.

The Court’s approach disregards the plain language of the Warrant Clause and is unfaithful to the balance struck by the Framers of the Fourth Amendment – “the one procedural safeguard in the Constitution that grew directly out of the events which immediately preceded the revolutionary struggle with England.”27 This preconstitutional history includes the controversy in England over the issuance of general warrants to aid enforcement of the seditious libel laws and the colonial experience with writs of assistance issued to facilitate collection of the various import duties imposed by Parliament. The Framers’ familiarity with the abuses attending the issuance of such general warrants provided the principal stimulus for the restraints on arbitrary governmental intrusions embodied in the Fourth Amendment.


[O]ur constitutional fathers were not concerned about warrantless searches, but about overreaching warrants. It is perhaps too much to say that they feared the warrant more than the search, but it is plain enough that the warrant was the prime object of their concern. Far from looking at the warrant as a protection against unreasonable searches, they saw it as an authority for unreasonable and oppressive searches…28

Since the general warrant, not the warrantless search, was the immediate evil at which the Fourth Amendment was directed, it is not surprising that the Framers placed precise limits on its issuance. The requirement that a warrant only issue on a showing of particularized probable cause was the means adopted to circumscribe the warrant power. While the subsequent course of Fourth Amendment jurisprudence in this Court emphasizes the dangers posed by warrantless searches conducted without probable cause, it is the general reasonableness standard in the first Clause, not the Warrant Clause, that the Framers adopted to limit this category of searches. It is, of course, true that the existence of a valid warrant normally satisfies the reasonableness requirement under the Fourth Amendment. But we should not dilute the requirements of the Warrant Clause in an effort to force every kind of governmental intrusion which satisfies the Fourth Amendment definition of a “search” into a judicially developed, warrant-preference scheme.



Fidelity to the original understanding of the Fourth Amendment, therefore, leads to the conclusion that the Warrant Clause has no application to routine, regulatory inspections of commercial premises.
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