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An Introduction to Health and Safety Law

An Introduction to Health and Safety Law provides a clear, concise overview of health and safety law in the United Kingdom. With reference to the European Union, this book discusses criminal and civil liability at length to provide a clear understanding of this area of law which has been subject to change over the 20 years.

Key case studies and statistical information on prosecutions, fines and enforcement notices help to contextualise health and safety law to provide students and professionals with a full understanding of health and safety law in the UK.

This book includes chapters on:


	the legal framework

	criminal liability

	enforcement of criminal liability

	civil liability

	civil remedy

	subordinate legislation.



This book is an essential reference for students studying towards NEBOSH qualifications and students studying at university level. It provides a comprehensive understanding of UK health and safety law and will be a useful reference when entering the professional field.

David Branson, LLB (University of London, UK), Barrister (Middle Temple, UK), Master in Jurisprudence (University of Durham, UK), has a postgraduate diploma in occupational health and safety (Aston University, UK). He is Course Coordinator for the health and safety courses at Middlesbrough College, UK, delivering on the NEBOSH certificate and diploma courses. He has written a number of articles on health and safety law, published in Safety and Health Practitioner and the New Law Journal.
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In recent years, the area of health and safety law has become a political football. The law is seen as too restrictive, preventing the running of donkey races on the beach, creating excessive beaurocracy and stifling the ability of managers to manage their organisations effectively. As a result, the report of Lord Young, entitled ‘Common Sense; Common Safety’, was commissioned by the incoming Coalition Government with the task of trying to simplify the system and remove excessive health and safety regulations.1 In all, health and safety has come to be seen as a stumbling block to management efficiency and even to our enjoyment of life.

In looking at this problem, we also need to be aware of the changing nature of society and the world of work in the United Kingdom. We live in a society that has conquered many of the illnesses that used to kill off people at an early age. This is reflected in the rapid rise of life expectancy from 42 at the beginning of the twentieth century, to a figure now approaching the low 80s. In addition, the number of people killed at work has dramatically fallen from over 600 a year in 1974 to around 200 in recent years. This however does not compare to the fall in workplace fatalities since the beginning of the twentieth century, for which figures are less easy to obtain. It is clear that the chance of being killed at work is now seen as very remote today, while in our great grandfathers’ day, death at work was a very real possibility. To a large extent, this fall is due to the gradual change from a manufacturing to a service economy, but it is also the result of changing management practices, which are a result of a much greater intolerance of the public towards the risk of death or injury at work.

To some extent, this is reflected in our attitude to safety in the wider world. We do not expect to be killed or injured while going about our everyday activities and we are much less willing to put up with injuries without seeking someone to blame. The increasing number of civil legal actions against private employers and public authorities reflects this change in attitude. The availability of no win no fee legal services has helped to promote this trend, with people now unwilling to put accidents down to bad luck, but instead seeking to pin liability on another person or organisation and to obtain compensation.

It is no surprise that the above trends have been reflected in the development of criminal and civil legal liability in the area of health and safety. The greater reluctance to accept workplace accidents as a fact of life has meant that employers are more likely to be sued by injured employees and the courts are more likely to award compensation. Indeed there is a developing view that a person who is injured at work should be able to claim, whether or not the employer is actually at fault. This can be seen in the seminal case of Stark v Post Office (2000), where damages were awarded in the case of a failure to maintain work equipment, when in fact no reasonable employer could have been expected to discover the fault. This case was decided by reference to the Provision and Use of Work Equipment Regulations 1998, which imposed strict liability on employers. The decision reflects the views of many people: that the employer should be liable in such situations, rather than the loss falling on the employee. Nevertheless, the right to take action for breach of statutory duty has recently been abolished by the Enterprise and Regulatory Reform Act 2013 following pressure from employers to limit the liability of employers for no-fault civil liability.

The development of criminal liability has often been in reaction to changing public opinion. The severe loss of life on Piper Alpha in 1988 was a factor that led to the introduction of more stringent controls over the operation of oil and gas platforms. Similarly, the failure to mount a successful prosecution of the management of P&O Ferries in 1991, after the similarly large loss of life with the sinking of the Herald of Free Enterprise, ultimately led to the introduction of Corporate Manslaughter legislation by way of the Corporate Manslaughter and Corporate Homicide Act 2007. These are just two examples of legislation following on from a disaster that had impact on public opinion, but there are many more.

However, we also need to be aware of an undercurrent in economic thinking, which is arguably inimical to health and safety concerns. The growth of the globalised economy has meant that the UK now finds itself in competition with developing economies, such as China or other countries in the Far East, where there is no tradition of health and safety legislation or the political will to introduce such protection. There is a growing feeling among some in business that we have to relax our health and safety controls in order to compete effectively with these emergent economies. In addition, the employment relationship has changed, with some employers seeking to engage staff on new forms of short-term and agency contracts, in order to minimise their legal liabilities. There is a concern that this may become a means of undermining health and safety protection.

In this respect, it is important to note the recent concerns over the impact of European Law on health and safety legislation. Under Article 153 of the Treaty of Rome (as amended), the European Union has an obligation to ensure the health and safety of workers by means of setting minimum health and safety standards. This has been translated into domestic legislation such as the Working Time Regulations 1998, which limit working hours for employees to an average of 48 hours a week. In the UK, there has been much opposition to this from some employer groups, who see it as unacceptably restricting their ability to compete in the international market place. In this way, health and safety has been drawn into a much wider political arena dealing with the issue of international competitiveness.


The structure of the book

The aim of this book is to provide a brief overview of health and safety law in the UK. As such, it is designed to provide students on the NEBOSH course with a better understanding of health and safety law, as well as addressing some of the key legal issues that have arisen in recent years. The area of health and safety law is often misunderstood by health and safety practitioners, who tend to be practical people, not always used to legal concepts or arguments. I hope that this book will clarify the main points at issue, instead of complicating matters. For this reason, I have opted to simplify matters as far as possible by avoiding too much detail. Students who wish to obtain a much deeper understanding of the law, should consult the more specialist books available such as The Law of Health and Safety at Work by Norman Selwyn.

In this book, I would like to start in Chapter 1 by looking at the legal structure in the UK, including the sources of law and the nature of the judicial system. In Chapter 2, I will move on to look at the basis of criminal liability for health and safety law, focussing on the Health and Safety at Work Act 1974 and relating it to recent legal developments. I will follow this, in Chapter 3, by looking at civil liability, starting with the Tort of Negligence, before discussing the possible actions for breach of statutory duty. In Chapter 4, I will discuss contractual liability and the impact of Employment Law on health and safety, as well as looking at remedies in the Tort of Nuisance. In Chapter 5, the key subordinate legislation will be covered, looking at the recent case law developments in key regulations, such as the Provision and Use of Work Equipment Regulations 1998 and the Workplace (Health, Safety and Welfare) Regulations 1992. Chapter 6 will look at enforcement arrangements for Criminal Law and Chapter 7 will look at the remedies available in Civil Law. Finally, Chapter 8 will provide a brief conclusion, focussing on the impact of the recent developments in health and safety law. The appendix is a summary of the key legal cases in this area of law, with a commentary on their importance.

I trust that this approach will serve the purpose of providing easy-to-access source material. Yet, at the same time, I will discuss some of the key legal issues that have become prominent in recent times. It is important to look at these areas, because only then are we able to get some idea of how this area of law is likely to develop in the future. The law of health and safety is in flux at present, and we are likely to see some changes due to rising concerns over the impact of litigation culture if nothing else. Yet we must be wary of undermining the positive achievements of the system as a whole. The UK is a world leader in health and safety and this is one of the reasons why UK Health and Safety qualifications are now being adopted worldwide. We have an enviable record in reducing death and injury at work, and this is one that we must endeavour to maintain.



Note


	‘Common sense and common safety’, report by Lord Young on health and safety law
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Introduction

In this chapter, I would like to look at the basic legal structure in the United Kingdom, as it affects the law of health and safety. I will start by looking at the difference between Criminal and Civil Law, before discussing the sources of law and the adjudication system. In Chapter 6 I will discuss the enforcement system for criminal liability as well as the role of the regulatory authorities, such as the Health and Safety Executive (HSE) and the local authorities, while in Chapter 7 I will look at the nature of the civil remedies available.



The types of law

Most legal systems, including that of the UK, are divided into Criminal Law and Civil Law systems. These two areas of law are very different in their nature, having a different purpose, different methods of adjudication and a different outcome. The problem is that these areas of law are inherently linked in health and safety, thereby leading to considerable confusion. The Lofstedt Report 1 into health and safety law proposed a number of changes, including, most controversially, the ending of the right to sue for breach of the strict liability statutory duties as implemented by the Enterprise and Regulatory Reform Act 2013. This will mean that some of the overlap between Civil and Criminal Law will now be of less importance, although it remains to be seen how the courts interpret the Common Law liability in the light of this change.


Criminal Law

The purpose of Criminal Law is to protect the public from harm, and that is why the state, through its various agencies, takes such a prominent role in the criminal process, not only providing the court structure, but also initiating the legal process by undertaking a prosecution. The underpinning aim here is deterrence, imposing punishments on those parties who breach the law in order to dissuade others from following suit. The key role of publicity is important, and the HSE will put convictions on their website to help bring this information to the notice of other parties. It is also the case that a criminal conviction may make it difficult for a party to obtain future contracts, as there is the possibility that they may re-offend and, in that case, implicate the party they work for. In this way, the effect of a criminal prosecution is quite significant and businesses will strive to avoid a prosecution where possible.

In health and safety cases, the prosecution is usually initiated by the HSE or the local authority, or in the case of prosecutions for manslaughter, by the Department of Public Prosecutions (DPP). The case is brought to ensure that the standards of health and safety are maintained, so there is no requirement for a party to have suffered injury for a case to be brought.


Criminal Law in health and safety


General Liability

In health and safety law, criminal liability itself falls into two main categories. First, there is a general liability under the Health and Safety at Work etc. Act 1974 (HSWA), and in respect of death at work under the Corporate Manslaughter and Corporate Homicide Act 2007 (CMCHA). Both of these pieces of legislation impose liability as regards the failure of the organisation to manage health and safety effectively.

Under Section 2 of HSWA the employer has a duty to ensure ‘the health, safety and welfare at work of his employees’; while under Section 3 the employer has to ‘conduct his undertaking in such as way as to ensure … that persons not in his employment … are not thereby exposed to risks to their health and safety’. The focus here is on how the enterprise is managed to ensure the health and safety of employees and this general duty is to some extent further explained in Section 2(2) of the act. Here the duties are: to provide and maintain safe plant and systems of work; to provide adequate information, training and supervision; to maintain a safe place of work; and to provide and maintain a safe working environment. These duties are based on the Common Law duties laid down in Wilsons and Clyde Coal Co Ltd v English (1938) and are very general in scope.

The other generalised area of criminal liability is the law on manslaughter, which may impose both an individual or corporate liability. Previously this involved liability at common law, but this has been supplemented by statutory liability under CMCHA. This legislation imposes a liability on any organisation that fails to effectively manage health and safety, resulting in the death of any person to whom they owe a duty of care. Like HSWA, the legislation focuses on the management of health and safety and is very general in nature. However, unlike HSWA, it is result-driven, in so far as liability is determined by the consequences of the breach. Therefore there is no liability under the act if there is no fatality, even if the end result is serious injury or no injury at all. This is quite different from HSWA or the subordinate legislation, where liability is based on the failure of the organisation to manage health and safety itself, independent of the consequences.



Specific Liability

This generalised liability is supplemented by a wide range of subordinate legislation, usually passed under Section 15(1) of HSWA. These cover a wide variety of situations broadly based on specific hazards. So, for example, machinery safety is covered by the Provision and Use of Work Equipment Regulations 1998 (PUWER); safety of the workplace is covered by the Workplace (Health, Safety and Welfare) Regulations 1992 (WHSWR) and the problem of noise by the Control of Noise at Work Regulations 2005 (CNWR). These regulations impose liabilities that may be strict, as under Regulation 5 of PUWER, or may be qualified by the term ‘reasonably practicable’, as in Regulation 12(3) of WHSWR.




Civil Law in health and safety

The purpose of Civil Law is quite different from Criminal Law. Here, the main aim is to provide a remedy for persons who have suffered a loss, such as being injured at work. The legal action is designed to enable the claimant or his dependants to obtain financial compensation from the defendant. In cases of accidents at work, this is normally paid out of an insurance policy, which employers are required to have by law in respect of their employees, by virtue of the Employers Liability (Compulsory Insurance) Act 1969.

In Civil Law, the courts are mainly concerned to ensure that an injured party obtains some redress. This has meant that the courts have been ready to modify the law in order to facilitate this. Over the last few years many of the defences to liability have been restricted, such as volenti (or consent) and contributory negligence. In addition, the rules on legal causation have been relaxed to allow claimants to pursue actions for compensation in respect of work-related diseases, where it is not really possible to prove a direct causal relationship, due to the limitations of scientific knowledge. This can be seen in the mesothelioma cases such as Fairchild v Glenhaven Funeral Services Ltd (2002). The position nowadays in law is that it is very difficult for an employer to avoid liability in respect of a claim for an injury caused at work. In effect, we have created a kind of strict liability regime.


General Liability (Negligence)

In Civil Law, there is a general liability under the common law Tort of Negligence (Delict in Scotland), although it is always possible to bring an action for breach of the contract of employment as an employee. The liability in tort was developed in the nineteenth century in cases such as Smith v Baker & Sons (1891), which severely limited the defence of volenti. In addition, the doctrine of common employment, which held that an employer was not liable for the actions of his employees, was effectively abolished by Section 18 of the Law Reform Act 1936. Finally, the defence of contributory negligence, which had been a complete defence, was restricted to a partial defence in the Law Reform (Contributory Negligence) Act 1945.

The cumulative effect of all these developments was that the Tort of Negligence became the key means for an employee to claim compensation for injury at work. In order to claim in Negligence, it is necessary to prove three key elements of the Tort; the existence of a duty of care, the breach of that duty and an injury arising from the breach. The nature of the duty of care is as set out in Wilson and Clyde Coal v English (1938), and this involves the provision of safe plant and equipment, safe systems of work, a safe place of work and competent fellow employees, these being of course the basic elements of the later criminal liability as set out in Section 2(2) of HSWA. Later Civil Law cases have widened the duty of care, to include adequate supervision and a duty to provide a safe working environment. The defendant will be in breach if he fails to act as a ‘reasonable’ employer. This in theory creates a fault-based liability, and this is underpinned by the fact that the liability is only applied in respect of any loss that is ‘reasonably foreseeable’.

However, as regards personal injury, the above position is modified by the so-called ‘egg shell skull’ rule. This requires the defendant to take the victim as he finds them, making them liable for the full consequences of any reasonably foreseeable injury, even if the medical consequences are unforeseen. For example, in the case of Smith v Leech Brain & Co. (1962), the defendant was liable for a fatal cancer caused to the claimant as a result of a splash of molten metal on his lip. As the injury to the lip was seen as reasonably foreseeable, the defendant was liable for the full consequences of the injury, however unforeseeable it might have been.



General Liability (Contract)

Although the wide scope of the Tort of Negligence has meant that it has been used preferentially as the means of redress in the case of injury at work, there is always the alternative of an action for breach of contract. Under the Contract of Employment a duty of care equivalent to that in Negligence is implied into the contract. Moreover, the limitation period, or period in which an action can take place under contract is six years, compared to three years in the Tort of Negligence. However, where the injury is latent, such as an industrial disease, an action in Negligence is a better option because the three-year period runs from the time the injury is discovered and the defendant has been identified, a situation that may occur after many years with a disease such as asbestosis. Such an extension is not possible in Contract Law, so it cannot be used for this purpose.

The main benefit of an action for breach of contract is that it can take place in the jurisdiction where the contract is deemed to apply, whereas an action in the Tort of Negligence can only be brought in respect of an action in the UK. Therefore it is possible to use an action in Contract Law where the claimant is working outside of the UK, but under a contract made under UK law, as in the case of Matthews v Kuwait Bechtel Corporation (1959). However, an action can still only be brought if there is a contract, and this may not always exist.



General Liability (Nuisance)

There is also a general liability under the Tort of Nuisance, which mainly deals with damage to property rather than injury to persons. This involves the Torts of Private Nuisance and Public Nuisance, the first of which is essentially a land based Tort, but the latter of which gives rise to actions by a group of persons who suffer special damage, and this can include personal injury. Of particular importance is the specialised action in the tort of Rylands v Fletcher, which imposes strict liability for the release of dangerous substances onto a person’s land, a matter which is of some importance for health and safety.

The recent case of Cambridge Water Co. Ltd v Eastern Counties Leather PLC (1994) has modified the nature of the liability under the tort of Rylands v Fletcher, by limiting compensation to damage that is reasonably foreseeable, thereby creating a liability not too different from the Tort of Negligence. Although this area of law is only indirectly related to health and safety, it is important to be aware of the key principles, as there are sometimes benefits in taking an action in Nuisance rather than Negligence. In particular, it is not possible to claim for pure economic loss or loss of profits in Negligence, but this may be possible in Public Nuisance. This may be of importance in the case of those who are self-employed, who may lose the opportunity to obtain future business when they are injured, especially if they cannot sue for breach of contract.



Specific Liability (Breach of Statutory Duty)

In addition to the general liability under the Tort of Negligence, it was possible until recently to take an action for breach of statutory duty, using the subordinate legislation used to impose criminal liability, such as PUWER or WHSWR. The regulations often allowed for civil as well as criminal liability, and they could be very useful to the claimant because they sometimes imposed strict liability, whereas Negligence is based on fault-based liability. In some cases, claimants were able to successfully pursue a claim for breach of a statutory duty when an action in Negligence was not possible. In the case of Stark v Post Office (2000) the claimant was injured by a defective bicycle where the fault was impossible to detect by normal inspection. As such, the employer could not be liable in Negligence as no ‘reasonable’ employer could have foreseen the accident. However, he was able to obtain a remedy under Section 6 of the then PUWER 1992, which required equipment to be maintained ‘in an efficient state, in efficient working order and in good repair’.

The statutory remedy is sometimes strict in nature, whereas the Negligence liability is fault-based. However, strict liability in Civil Law came in for criticism in the Lofstedt Report,1 as imposing an unreasonable burden on employers, which was not intended by government. As a result, civil actions for breach of the health and safety subordinate legislation has now been abolished under the Enterprise and Regulatory Reform Act 2013 as referred to above. What will be interesting to see, is whether the courts still allow a level of strict liability by means of a wide interpretation of fault-based liability under common law Negligence. In addition, there are some statutes that impose purely civil liability, such as the Occupiers’ Liability Acts 1957 and 1984, but these only apply to the liability of an employer as an occupier of premises.

We can see that civil liability partly reflects the nature of liability in Criminal Law. In both cases, we have a general liability that is essentially fault-based in nature, based on what is ‘reasonably practicable’ for Criminal Law or ‘reasonably foreseeable’ for Civil Law. In addition, it is possible to use the subordinate legislation for criminal actions, although no longer for civil ones, and here the nature of the liability will vary according to the relevant statute.






The sources of law

Just as there are two main types of law for health and safety, there are two main sources of law; namely legislation (or statute) and case law. Although legislation is by far the most important, especially in criminal liability, we should still be aware that both sources of law have a role to play in determining liability. In addition, we should note that both the UK and the EU now have a role in passing legislation that affects health and safety. The sources of law as are as indicated on Figure 1.1.

[image: ]Figure 1.1 Sources of law
Source: Diagram by author.


United Kingdom legislation


Acts of Parliament

Legislation is law passed by Parliament, and as such this includes Acts of Parliament, Regulations and Orders. The key difference between Acts of Parliament and the rest is that Acts of Parliament have to go through a complex procedure in Parliament to become law. This involves three readings in the House of Commons and another three in the House of Lords, before receiving the Royal Assent. This procedure is very time consuming and so is reserved for controversial legislation, where the legislators wish to scrutinise the proposed legislation in detail. This was the method used for much earlier legislation such as the Factories Acts. However, in recent times it had been reserved for only a few key acts such as the Health and Safety at Work Act 1974 (HSWA) and the Corporate Manslaughter and Corporate Homicide Act 2007 (CMCHA), both of which engendered a great deal of controversy at the time.

The HSWA introduced key new proposals such as ‘goal setting’ instead of prescriptive controls, as well as extending the liability to a much wider range of persons. The Corporate Manslaughter legislation dealt with the problem of affixing corporate liability for manslaughter without having to indentify a ‘directing mind’, an issue that had made it virtually impossible to pin liability on large corporations, as highlighted in the case of R v P & O Ferries (1991).
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