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Introduction

Exams in medical law usually involve two kinds of questions: essay questions and
problem questions. This book has examples of both kinds of question. You should check
with your lecturers and past exam papers to see whether your university uses problem
questions and/or essay questions.

To do really well in a medical law exam you need to show a good understanding of the
law (of course!), but also a good knowledge of the ethical principles. This can worry stu-
dents: should | be spending more time writing about ethics or more time writing about
law? Your lecturer may have given you specific guidance on this. For most courses it is
important to make sure you include both. An essay that is full of cases but fails to
mention a single ethical argument is unlikely to do well. But neither would an essay that
cited many great ethicists, but neglected to refer to a single case.

Your examiner is likely to give you some leeway: so, as long as there is a reasonable
mixture of law and ethics, she or he will not mind if you have slightly more ethics or
slightly more law. The best answers will integrate both law and ethics, showing how the
legal principles reflect (or do not reflect) ethical principles, or discuss how a particular case
reveals a clash between different ethical approaches.

When discussing ethical issues, try where possible to refer to particular commentators. So,
saying ‘John Harris argues...” is preferable to ‘It might be argued.... It is not always possible
to cite an author for a particular view, but where you can, do so. This will show the examiner
that you have read the material set and you are aware of the academic debates.

One final point. Medical law is great fun and part of the reason for that is that it raises
controversial issues. Understandably, students get worked up over some issues and have
strong views. So they should. But do not let this affect your exam performance. First,
make sure that you keep your discussion located in the legal and ethical writings. Do not
go off on a rant of your own! Second, refer to the arguments on both sides of the debate.
A good argument will always explain not only the reasons in favour of its view, but also
why the arguments against it are bad. But always be respectful. Don’t dismiss particular
views in contemptuous terms. After all, you don’t know what the examiner’s views are.
Anyway, rudeness and lack of respect are inappropriate for a lawyer. So treat others’ views
in a serious and polite way. That said, don’t be afraid of stating your convictions. A wishy-
washy essay that expresses no opinion is not going to excite the examiner!
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Common Pitfalls

The most common mistake made when using Questions & Answers books for revi-
sion is to memorise the model answers provided and try to reproduce them in
exams. This approach is a sure-fire pitfall, likely to result in a poor overall mark
because your answer will not be specific enough to the particular question on your
exam paper, and there is also a danger that reproducing an answer in this way
would be treated as plagiarism. You must instead be sure to read the question care-
fully, to identify the issues and problems it is asking you to address and to answer it
directly in your exam. If you take our examiners’ advice and use your Q&A to focus on
your question-answering skills and understanding of the law applied, you will be
ready for whatever your exam paper has to offer!




You need to be aware of:

W when a doctor owes a patient a duty of care;

W how the law decides if a doctor is negligent;

W how the courts determine if a doctor’s negligence has caused the patient loss;

W what the courts do if the doctor’s negligence only creates a risk of harm;

W the method used by a court to assess the amount of money payable to an injured
patient;

W the arguments over whether it would be better to have a no-fault system for

medical negligence cases.

QUESTION 1

Assess the Bolam test.

How to Read this Question

The examiner has gone for a short and to the point question here. Remember to look care-
fully at the wording of the question. Notice that we are asked to assess the test. So it is
not just a question of defining it — candidates are required to discuss and analyse it.
Notice too that we are asked to assess the Bolam test and not the whole of the law of
medical negligence. So keep focused on the question asked.

How to Answer this Question

The structure of the essay will be straightforward. The Bolam test will be defined. This
could take up the whole essay, and given that you are primarily asked to assess the test
it is better to keep this discussion brief. Then we will look at some of the criticisms of
the test, before looking at some of the alleged advantages. It will then be necessary to
consider whether any of the alternatives are preferable. Finally, a conclusion will be
drawn.

One general point in essays of this kind is that it is easy to lambast a particular legal rule
and point out all its flaws; however, unless you can find a better alternative the objections
to it will be weaker. Remember, often in difficult legal issues there are competing



