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In this third and final volume of the Jerusalem Old City Initiative, the authors have
delved into what one has termed “ground zero” of the Israeli–Palestinian conflict,
namely the holy sites in Jerusalem. This volume reminds us that the issues related
to the holy sites extend beyond Israelis and Palestinians, and are of immense
importance to other important stakeholders, including the world community of
Christian, Muslim, and Jewish believers. As complex and emotionally-charged
as religious issues in Jerusalem can be to all parties, the authors demonstrate
practical and workable solutions for control, access, security, and preservation of
the dignity of the places holy to the three great monotheistic religions. This is
a critical, must read for statesmen, negotiators, and leaders of all faiths. It is an
equally critical reminder that seemingly intractable problems, including religious
problems, are resolvable.

Daniel Kurtzer, Woodrow Wilson School of Public and International Affairs,
Princeton University; former U.S. Ambassador to Egypt and Israel
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Contested Sites in Jerusalem is the third and final volume in a series of books which
collectively present in detail the work of the Jerusalem Old City Initiative, or JOCI,
a major Canadian-led Track Two diplomatic effort, undertaken between 2003 and
2014. The aim of the Initiative was to find sustainable governance solutions for the
Old City of Jerusalem, arguably the most sensitive and intractable of the final status
issues dividing Palestinians and Israelis.

This book examines the complex and often contentious issues that arise from
the overlapping claims to the Temple Mount/Haram al-Sharif, the role of UNESCO,
and the major implications of the JOCI Special Regime for such issues as
archaeology, property, and the economy. Part I is dedicated to holy sites – ground
zero of the Israeli–Palestinian conflict, a point reinforced by the autumn 2014 disturbances
which threatened to spiral out of control and engulf Palestinians and
Israelis in yet another wave of violence. Parts II–IV of the volume contain studies
on archaeology, property, and economics that were written after the completion of
the Special Regime model, specifically to address in depth how a Special Regime
would deal with each of these three important areas.

Contested Sites in Jerusalem offers an insightful explanation of the enormous
challenges
facing any attempt to find sustainable governance and security arrangements
for the Old City in the context of a peace agreement between the Israelis
and the Palestinians. It will therefore be of immense value to the policy-making
community, as well as anyone in academia with a focus on Middle East politics, the
Israeli-Palestinian conflict, and the Middle East peace process.

Tom Najem is Project Manager of the Jerusalem Old City Initiative and Professor
in the Department of Political Science, University of Windsor, Canada.

Michael J. Molloy is Co-Director of the Jerusalem Old City Initiative and Senior
Fellow at the University of Ottawa’s Graduate School of Public and International
Affairs, Canada.

Michael Bell is Co-Director of the Jerusalem Old City Initiative, Adjunct Professor
at the University of Windsor, and Senior Fellow at the Norman Patterson
School of International Affairs at Carleton University, Canada.

John Bell is Co-Director of the Jerusalem Old City Initiative and Director of the
Middle East and Mediterranean Programme at the Toledo International Centre for
Peace, Spain.
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In memory of Michael Bell, co-founder of the Jerusalem Old City Initiative – diplomat, scholar, commentator and friend – who dedicated his life to the service of his country and the search for peace in the Middle East.
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Contested Sites in Jerusalem represents the third and final instalment in a series dedicated to the decade-long work (2003–14) produced by the Jerusalem Old City Initiative (JOCI), a major Canadian-led Track Two exercise, based at the University of Windsor, in Windsor, Ontario. The aim of the Initiative was to find sustainable governance solutions for the Old City area of Jerusalem, arguably the most sensitive and complex issue in the long-standing conflict between Israel and the Palestinians.

The first volume, Track Two Diplomacy and Jerusalem: The Jerusalem Old City Initiative, describes the decade-long process, analyses JOCI in the context of current scholarship on Track Two diplomacy, and describes in considerable detail the Special Regime governance model, JOCI’s proposal for resolving the conflict over Jerusalem’s Old City. Briefly, the Special Regime, as it emerged from the JOCI process, focuses on the unique, conflict-creating characteristics of the Old City as a place rather than the people who reside, work in, or visit the Old City. According to JOCI, the elements of a Special Regime should be embedded in an eventual Israeli–Palestinian treaty and would include a Governance Board consisting of Palestinians, Israelis, and countries designated by them, an empowered Chief Administrator to manage elements of friction, an international police service, and a small number of specialized departments. It would have close links with a consultative committee of religious leaders. Residents of the Old City would exercise their political rights as citizens of Israel and Palestine, and would receive social, educational, and civic services from those countries.

The second volume, Governance and Security in Jerusalem: The Jerusalem Old City Initiative, presents a series of position papers written by our Israeli and Palestinian partners on governance and security issues. These papers collectively informed the development of the Special Regime governance model.

This third volume, Contested Sites in Jerusalem: The Jerusalem Old City Initiative, examines the complex and indeed often contentious issues that arise from the overlapping claims to the Temple Mount/Haram al-Sharif, the role of UNESCO, and the major implications of the JOCI Special Regime for such issues as archaeology, property, and the economy.

Part I of this volume is dedicated to holy sites, the significance of which is aptly and succinctly captured at the beginning of one of the studies. ‘Metaphorically, the holy sites in Jerusalem’s Old City are ground zero of the Israeli–Palestinian conflict’, a point reinforced by the autumn 2014 disturbances which threatened to spiral out of control and engulf Palestinians and Israelis in yet another wave of violence.

The main purpose of the holy site studies is to provide the JOCI Governance Working Group with a more developed understanding of the enormous challenges facing any attempt to find sustainable governance and security arrangements for the Old City in the context of a peace agreement between the Israelis and the Palestinians.

The first two studies offer possible governance models or frameworks for managing the holy sites of the Old City.

Chapter 1, ‘Options for the administration of the holy places in the Old City of Jerusalem’, was written by Professor Yitzhak Reiter, a political scientist with particular interest in the conflict resolution of sacred spaces and holy places. The study provides: (1) a succinct historical account of the problems facing the question of holy sites; (2) a description of the issues complicating a solution to the conflict over holy sites, especially with respect to the Harem al-Sharif/Temple Mount site; (3) a description of possible options for resolving the conflict over holy sites; and (4) a list of problems which must be addressed regarding holy sites in any future agreement for the Old City.

Chapter 2, ‘A security and management framework for the holy sites of the Old City of Jersualem’ was written by Professor Michael Dumper, a noted specialist on Jerusalem. The study provides a security and management framework for the holy sites based on what he refers to as a five-pillar model, namely: (1) recognition of the autonomy of the internal administration of the current custodians of the holy sites; (2) a relevant department or departments within the proposed Old City administration such as a religious affairs department and a heritage and archaeology department; (3) a holy sites police unit; (4) an independent religious council; and (5) specialized working groups to deal with specific issues.

The two other studies completed on holy sites address international elements of the Old City. Chapter 3, co-written by Marshall J. Breger, Professor of Law at the Catholic University in Washington and international member of the Governance Working Group, and Leonard Hammer, an expert on Jerusalem and the international legalities of holy places, focused on the international law of holy places. Chapter 4 contains a second study by Dumper, which focused on the international norms and the preservation of culture and heritage, highlighting, in particular, the role of UNESCO.

Parts II–IV of the volume contain studies on archaeology, property, and economics that were written after the completion of the Special Regime model, specifically to address in depth how a Special Regime would deal with each of these three important areas. In this respect, they differ from the studies found in Volume II, and, indeed, in Part I of this volume, that were undertaken to assist in the development of the Special Regime model.

A substantial study addressing how a Special Regime might deal with archaeology is provided in Chapter 6, and is titled ‘Sustainable management of archaeology and heritage in the Old City of Jerusalem’. It was written by Lynn Swartz Dodd, an archaeologist from the University of Southern California, and the lead international member of the archaeology project set up by JOCI to tackle this issue.

The study addressing how a Special Regime might deal with property is addressed in Chapter 8 and is titled ‘Property under the Old City Special Regime’. It was co-written by Anneke Smit, Professor of Law at the University of Windsor, and David Viveash, a former Canadian diplomat, the lead international members of the property project established by JOCI to address this issue.

The study addressing how a Special Regime might deal with economic issues is addressed in the last chapter of the volume. Titled ‘Implications of alternative Israeli–Palestinian trade agreements for the Jerusalem Old City Special Regime’, the study was co-written by Israeli economists Nadav Halevi and Ephraim Kleiman.

Parts II–IV also contain two commissioned studies which provided background material on the challenges facing archaeology and property, and assisted the teams working on the archaeology and property projects in the development of their own products. These two studies, both co-written by Nazmi al-Jubeh and Daniel Seidemann, are found in Chapter 5 and Chapter 7.

Before turning to the studies, it is worth emphasizing their significance. The papers on holy sites played an important role in informing the Special Regime model laid out in Volume I (Track Two Diplomacy and Jerusalem), giving it authoritative input from noted specialists in the field. The three studies on archaeology, property, and economics provided the first in-depth attempt to address how the Special Regime governance model would deal with these challenging issues.

Finally, we hope that readers will find the insights contained in each of the studies to be of value, and an important contribution to the growing body of literature on this fascinating yet troubled city.






PART I
 Holy sites





1
 OPTIONS FOR THE ADMINISTRATION OF THE HOLY PLACES IN THE OLD CITY OF JERUSALEM

Yitzhak Reiter

 

 

 



Introduction: the complex and multi-faceted issue of the holy places in the Old City

The issue of the holy places of Jerusalem is one of the most complicated aspects of the Israeli–Palestinian conflict. Everything connected to the Old City of Jerusalem and the holy places is not just a dispute over land but a disagreement over spaces and sites charged with religious sentiments, passionate beliefs and the symbols of national identity.

In contrast with other issues debated between the Palestinians and Israel – such as borders and refugees, which are bilateral disputes – the matter of the holy places is a multilateral issue. Israel and the Palestinian Authority have a central role in finding a solution to the problem, but there are many others whose needs have to be taken into consideration by those directly involved in the conflict. Since some of the sites deemed holiest by Judaism, Christianity and Islam are found in the Old City and its environs, any future solution to the national conflict between the Palestinians and Israel must consider the values and interests of these three religions. Furthermore, it is not likely that a settlement of the issue is possible without the participation of these additional interests, especially from Arab countries.

Since June 1967 the issue of the Old City of Jerusalem has become the problem of greatest concern in the Muslim communities outside the Holy Land. The Organization of the Islamic Conference (OIC), which brings together 57 countries, runs a special committee on the matter of al-Quds (Jerusalem). An illustration of the importance the wider Arab community ascribes to Jerusalem is Yasser Arafat’s response to the July 2000 proposal by US President Bill Clinton to re-divide Jerusalem and the Temple Mount/Haram al-Sharif (hereafter: TM/Haram or Haram/TM according to context). Arafat replied that he was not authorized to respond on his own to such an initiative and must consult with the leaders of other Muslim countries. Any arrangement for the future of Jerusalem (especially for the Old City and surroundings) and the holy sites will require the approval of the important Arab and Muslim states such as Saudi Arabia, Egypt, Jordan and Morocco. Jordan has a double role to play regarding sites holy to Islam based on clause 9b of its peace treaty with Israel and as the employer of the Waqf personnel of the Jerusalem district.

A similar claim can be made on behalf of the Jewish people living outside Israel. The Jewish Diaspora has displayed great interest in the question of Jerusalem as a whole and Israel will have to take into account the position of the Jewish world abroad (although there is no Jewish body as influential as the OIC).

The holy places of Jerusalem also hold great importance to the Christian world. In the Holy Land, and beyond, Christian communities have authority, legal status and rights regarding certain sites as well as assorted benefits for church property and clergy. Israel and the Palestinians, separately and together, respect the existing rights of the Christian churches and the Ottoman–Mandatory status quo (see following) in the places holy to Christianity and have declared their obligations both orally and in writing. However, international Christian organizations do not have great confidence in the two conflicting parties and therefore are interested in guaranteeing that no future agreement will impinge in any way on their rights in the Old City. It should be noted that, although Christianity does have ties and historical links to the Temple Mount, no Christian body today makes claims on it.




A description of the current situation and the problems it generates


The Christian status quo: historic and current

The Ottoman status quo that was anchored in edicts by the Sultan in 1852 and 1853 relates to seven Christian holy sites in Jerusalem and Bethlehem. Only two are in the Old City: the Church of the Holy Sepulcher and its parts and Deir el-Sultan, on the roof of the Chapel of St. Helena above the Church of the Holy Sepulcher. The Sultan’s edict (“firman” in Turkish) of 1852 detailed the rights of the different Christian denominations in the various parts of each of the sites noted and declared that the existing rights of possession, access and worship would remain as they were at the time. The Paris negotiations following the Crimean War (1856) and the Berlin Treaty (1878) recognized these rights and ensured they would thereafter be unchangeable.1

Article 13 of the British Mandate in Palestine entrusted Great Britain with the responsibility (to the League of Nations) of guaranteeing existing rights to the holy places, their buildings and other holy sites in general and free access within the limitations necessary for maintaining public order. Article 14 declared that Britain would form a special commission with the approval of the Council of the League of Nations that would “investigate, define, and determine” the different rights and claims of the religious communities over the holy places. The demand for the creation of such a commission came from the Vatican which wanted to change the conditions of the 1852 status quo for the benefit of the Catholic Church. The commission was never created owing to disagreements over its composition (the Vatican wanted a majority of Catholic members) and Britain managed the holy places on its own, largely based on the principle of preserving the Ottoman status quo at the Christian sites and maintaining the existing situation at other sites. The 1924 Palestine Order-in-Council (holy places), which is still in force in Israel, removed “holy places, religious buildings or sites” from the jurisdiction of courts.2 The British government prepared a detailed guide of rights written by the British district officer Lionel Cust according to the status quo; its influence remains great to this day.3

The rule of the Hashemite Kingdom of Jordan over Jerusalem, 1948–1967, also saw to the maintenance of the status quo regarding the Christian holy places (the fate of some Jewish holy places, such as the Churva and other synagogues in the Old City and the Mount of Olives cemetery, was different). After 1967 Israel, in turn, continued the status quo regarding the Christian holy places and generally pursued a policy of preserving existing arrangements (in contrast to Israel’s activities at the Western Wall and on the TM/Haram, where significant changes were made). As to the Coptic–Ethiopian dispute over the Monastery of Deir el-Sultan, great pressure was brought to bear on the Israeli government to take a stand in the matter. The government refrained from doing so, though its officials were involved in informal negotiations between the sides. Israeli courts also see themselves as unauthorized to intervene in conflicts over substantive rights in the holy places and lay the authority to do so with the government.4 Moreover, the Christian churches, their real estate assets, their educational and communal institutions, as well as the heads of the church institutions, enjoy a special status in terms of entry permits and residence in Israel for clergy and tax exemptions on cars and other property.

The historic status quo was reconfirmed in the Fundamental Agreement signed between the Holy See and Israel in 19935 and in the agreement between the Holy See and the PLO in 2000.6 Any future agreement between Israel and the Palestinians will have to be acceptable to the local churches, international Christian organizations and, most notably, the Vatican. They are concerned not only with such matters as the status of the places holy to Christians but also with the status and the rights of their religious figures, freedom of movement within Jerusalem and access to holy sites under the control of the Palestinians and of Israel, as well as passage between the two sides. The Vatican is interested in obtaining some sort of international guarantee of these rights, since it has little confidence in either side.




The Muslim–Jewish status quo in the area of TM/Haram and the Western Wall

The situation since 1967 on TM/Haram crystallized as part of the complicated reality of Israeli rule which focused on three concerns: possible violent outbreaks by the local Muslim population, criticism by Arab and Muslim nations friendly to Israel, plus international criticism. The new modus vivendi emerged from informal contacts and unwritten agreements between Israeli authorities (municipality, police) and the Waqf administration (which was subordinate to Jordan).7 These arrangements were formulated in the context of overriding Israeli strength. The Palestinian–Muslim side lived with this, the lesser of possible evils, despite the fact that it was not an optimal situation from their point of view. The Palestinians do not recognize Israeli sovereignty on the Haram/TM but are willing to uphold the informal agreements they have made as part of an interim, temporary situation.

According to the arrangement formulated in June 1967, the Muslim Waqf – a local, Muslim, Palestinian institution tied to Jordan and, unofficially, since 1994, to the Palestinian Authority – manages the site. The Waqf controls the gates leading into the area (except for the Mughrabi Gate); employs guards of its choosing on the Haram/TM itself and at the entrances to it; sets the rules of permissible and prohibited behavior and dress; is responsible for general upkeep; and collects entrance fees from tourists and non-Muslim visitors to the al-Aqsa Mosque and the Dome of the Rock. The Waqf is also able to close the site to non-Muslim visitors in tense periods, as was the case between October 2000 and August 2003 (at which point Israel applied pressure to have it reopened). Israel prohibits the Waqf from hoisting flags on the Mount. Any renovations require prior coordination with Israeli authorities. Since the opening of the northern access to the Western Wall tunnels in September 1996 this coordination has ceased, with virtually no supervision over what goes on (even previously, supervision was not full).

Israel, on the other hand, controls security from the outer circle of the site and in cases of emergency also enters into it (as in the case of dispersing violent demonstrations that endanger people praying at the Western Wall). Israel can set limits on entrance to the site according to age (in periods of tension entrance is only to those aged 45 and over) or permit Jerusalem residents only. It polices the site and maintains a police force in the Mahkama (formerly al-Madrassa al-Tankiziyya, a religious building that housed the Shari’a religious court during the British Mandate), which overlooks the Haram/TM and the Western Wall. Israel also holds the keys to the Mughrabi Gate as a way to guarantee free access to non-Muslim visitors on days and at hours as settled with the Waqf (Monday–Thursday 08:30–11:30 a.m.). Law enforcement is, in principle, in the hands of Israel but in fact this is only partially realized. From time to time Israel unilaterally initiates archaeological undertakings and tourist enterprises in the adjacent areas (such as the Western Wall tunnels, the Mughrabi Ascent (ramp), Hezekiah’s Tunnel and current plans to dig between Hezekiah’s Tunnel and the Ophel Gardens). Yet Jews are forbidden to perform religious rituals (praying) on the TM/Haram and the police prevent known Jewish extremists, “trouble-makers,” from entering the area.8




The main problems created by the existing situation


Haram al-Sharif/Har Habayit

The Israeli side is troubled that, from time to time, the site is used as a place for airing anti-Israeli incitement. Sometimes Palestinian political gatherings are held there and occasionally Muslim worshippers harass visitors at the Western Wall and throw rocks from the Haram/TM on to those praying below. Furthermore, Israel is concerned that the Waqf is excavating and making alterations on the site, including moving and damaging artifacts from the pre-Muslim period. Israel also fears that militant Jews may initiate some sort of violence on the Haram/TM, resulting in damage to the Dome of the Rock or the al-Aqsa Mosque and thereby sparking a major incident.

The Muslim side is opposed to symbols of Israeli control at the site, such as the holding of the keys to the Mughrabi Gate, the control of the Mahkama Building, the policing in and around the area, the restrictions Israel imposes for security reasons on the entrance of Muslim worshippers, and the limitations on construction or digging. The Muslims object to Israel’s archaeological and tourist enterprises in the areas surrounding the Haram/TM, including the new Mughrabi Ascent, and are concerned about the activities of national Jewish extremists who want to renew Jewish rituals on the Haram/TM itself (Israeli law, as interpreted by the Israeli Supreme Court, does not prohibit this and it is only the Israeli police that prevent it, on the grounds of preserving the peace and public safety).




The Western Wall

Since 1967 the Western Wall, the Western Wall Plaza and the Western Wall tunnels (as well as the Jewish Quarter) have been under the sole management and control of Israel, according to Israeli law. The Western Wall is the uncovered part of the Herodian-built outer supporting wall of the Second Temple and the only remnant of the construction that was the Jewish holy compound – hence its special status for Jews. In recent generations, and certainly from the sixteenth century onward, Jews have prayed at the spot as individuals, to the extent that they were permitted by the local Muslim rulers. In June 1967, shortly after Israel conquered East Jerusalem, the Israeli government decided, in cooperation with the Chief Rabbinate, to turn the Western Wall into a central place of Jewish ritual; at the same time, the Rabbinate declared that religious Jews should not enter the Temple Mount. In the framework of the decision to develop and expand the area of the Western Wall Plaza, Israel destroyed houses in the Mughrabi neighborhood and expropriated the Wall itself, the Plaza and the whole Jewish Quarter of the Old City, declaring them (Jewish) national property.9 In the 1980s work was begun on the Wall tunnels to expose all parts of the Western Wall along its length. When it was opened in September 1996 violent confrontations broke out between Palestinians and Israeli forces, both in Jerusalem and elsewhere. The site was intended to be open to tourists with an exit to the Via Dolorosa and its management was transferred from the Authority for the Development of Holy Places of the Ministry of Religious Affairs to the Western Wall Heritage Foundation.

The Palestinian and Muslim side protested at what it saw as a blatant violation of the status quo at the holy site as well as a breach of international law. Furthermore it was claimed that at the edge of the Wall Plaza there had been a ritual site (Zawiyat al-Magharbe) and that the Plaza itself belonged to the Waqf Abu Midyan. In the 1920s the Western Wall itself had been identified with the place at which the Prophet Mohammd tied up his enchanted horse, al-Buraq. However, according to comments made by Palestinian representatives and from the stand that Arafat himself expressed at the Camp David talks and afterwards, it seems that the Palestinians have come to terms with the fact that this is a place of Jewish ritual that is fully under Israeli control. In talks that took place in 2000, Palestinian negotiators expressed willingness to accept the continuation of Jewish rituals at the site and its autonomous management, provided sovereignty be in Palestinian hands.10

In February 2007, the Israeli government removed part of the Mughrabi Gate ramp in order to provide easier and safer access for non-Muslims (and, if necessary, to Israeli police) wishing to reach the Haram/TM. At the same time the government proceeded with an archaeological dig expected to take place over the course of a year. The Muslims viewed this as a gross violation of the status quo in the area adjacent to the Haram/TM, and a technical mission of UNESCO that visited the site advised that the work be stopped. A Turkish mission also visited, but at the time of this writing its conclusions have not yet been published.




Israeli institutions inside and outside the Jewish Quarter

There are more than twenty Jewish religious seminaries (yeshivot or kollelim), twenty-six museums and tourist sites, eleven synagogues and seven schools in the Jewish Quarter. Two yeshivas located in the Muslim Quarter are points of friction: Ateret Cohanim yeshiva and synagogue at al-Wad (HaGay) Street near the Small Kotel and Shuvu Banim yeshiva, which operates a pre-military educational academy. There are also a number of houses owned by the Elad and Ateret Cohanim Associations that house some five hundred Jews, half of them yeshiva students. The presence in the Muslim and Christian Quarters of Jewish religious yeshiva students and others, many of them holders of extreme ideological positions, adds to the tensions in this area. It should be noted that some of the museums and institutions in the Jewish Quarter actively advocate the rebuilding of a Jewish Temple on the Temple Mount.








Options for the solution of the problem of the TM/Haram


A description of the problems complicating an agreement


Conflicting narratives

The hardest part of the problem in reaching a Palestinian–Israeli agreement over Jerusalem is the issue of the TM/Haram. Not only is the site the place holiest to Jews and the third holiest place to Muslims, but both sides of the conflict see it as a central symbol in their struggle for national and religious identity and for the legitimacy of their sovereignty over the territory of the Holy Land. This sacred compound actually represents the root of the Israeli–Palestinian conflict.

Both sides have traditions and beliefs supporting their claim to first rights to the site (and to the Holy Land in general) and to their historic, physical and metaphysical ties to it.11 The Jews claim ancient connections and Jewish presence in the area beginning with Abraham’s preparing to sacrifice Isaac on Mt. Moriah and continuing with King David making the city into a political center more than 3,000 years ago. These ties, according to them, have been maintained through Jewish ritual even in times when they were forced to leave Jerusalem.

The Muslims, for their part, lay claim to ownership and control on the basis of more than 1,300 years of rule, broken only by 90 years of rule by the Crusaders. There are Palestinians who have developed a myth of tracing their origins back to ancient peoples from 5,000 years ago, such as the Jebusites and the Canaanites.

Who has rights? The older side that was forced into exile from its home? The side whose rule was almost unbroken since the seventh century? The Jewish side points to the Bible as “proof of ownership” of the site and claims that the place named in the Quran as al-Aqsa Mosque is not the same site. In public discourse among nationalist-religious Jews, complaints are often made regarding the restrictions on their rites in the place most holy to them, especially under Muslim rule. It should be noted that Jews found various ways both in the Middle Ages and in modern times to express their deep connections to the holy site: pilgrimages to places adjacent to the Western Wall during the Middle Ages; prayers on the western side of the Temple Mount and at the supporting wall of the Temple, the Western Wall, beginning in the sixteenth century; as well as daily prayers, rituals and central ceremonies in which Jerusalem and the destruction of the Temple are mentioned.

The Israeli Jewish side claims that the arrangements for the holy places settled upon during the Ottoman period reflect the balance of power at that time, when the Jewish people were far weaker. Now the Jewish people demand a correction of historical injustice in allowing them access and rights to perform rituals at the site holiest to them. Moreover, Israel acted unilaterally to establish its sovereignty by law (to be accurate, the enforcement of its laws, jurisdiction and administration) on all of the eastern parts of Jerusalem, including the TM/Haram.

There is disagreement over the Jewish religious law (halacha) on the question of whether Jews are permitted to ascend to the Temple Mount itself or not. The Chief Rabbinate and the most important religious decision makers concluded in 1967 that, since it was impossible to determine the exact location of the holy shrine on the TM/Haram and out of fear of defiling it, Jews should not enter the TM/Haram at all. However, over time, an increasing number of nationalist-religious rabbis have expressed their opinion that part of the Temple Mount, such as the Herodian expansion of the esplanade to the south and the east, should be accessible to Jews. There is growing pressure from nationalist-religious circles to permit Jews to pray on the TM/Haram.

The Palestinian and Muslim side present, on the other hand, their traditions regarding the journey of the Prophet Mohammed from Mecca to al-Aqsa and his ascension to the heavens, which makes the specific site holy to Islam. They claim that Israel’s actions since 1967 are forbidden according to international law that defines the limitations on what they see as the conquest of territory in war. They therefore assert that Israel must return to the pre-war status.




The denial of historical connection

Since 1967, both sides have dismissed or denied the connections of the opposing side to the site of the TM/Haram and to historic Jerusalem as a whole, although this trend is more central to the Palestinian–Muslim side.12 On the Jewish side one may find expressions belittling the importance of the site in the Muslim tradition.13 Jewish academicians and the Jewish public in general note that Jerusalem is nowhere specifically mentioned in the Quran and that there were disagreements in early Islamic times and in the Middle Ages as to the location of the al-Aqsa Mosque. It is also noted that Jerusalem was not a center of Muslim rule – which suggests its lack of importance. On the other hand, there has been a growing tendency among Palestinian Muslims (and among Muslims outside the Holy Land) to totally deny any Jewish connection to Jerusalem in general and to the TM/Haram specifically.14 This process of dismissing or denying has had a tremendously negative effect on both sides.

The unwillingness of each side to respect the connection of the other has eroded the readiness of both to compromise. One well-known example is the response of the Israeli Jewish public to the results of the Camp David summit in 2000. US President Clinton proposed that the site be divided vertically (the level of the holy of holies to the Jews and the level floor to the Muslims). The President of the Palestinian Authority, Yasser Arafat, replied that the Jewish Temple had been in Nablus (Shechem) not in Jerusalem. Not only did the Israeli mission to Camp David respond harshly to Arafat’s words, but the US President himself was sharply critical of Arafat’s denial.15 When Arafat’s comments became known to the Israeli public it hardened its attitude towards possible compromise on the holy sites. According to a poll published shortly after, only 9 percent of Israeli Jews agreed to relinquish full control of the TM/Haram to Palestinians.16

This diminishing and denying of links to the holy places requires careful attention when formulating a solution to the conflict over the site. The need for each side to recognize the ties of the other is no less important than the actual control. This matter is especially important to the Jewish side for, according to their beliefs, the Temple that was situated on the Mount was destroyed and no one knows its precise location. Since no archaeological work has ever been done on the TM/Haram, owing to its holiness, no archaeological evidence has yet been found. For this reason the Jewish side demands at least minimal Muslim recognition of its connections to it.

As for the Muslim side, the area has been a site of Muslim prayer and rituals since the seventh century, with visible Muslim presence and buildings. It is therefore less in need of Jewish acknowledgement of its ties. It does expect, however, that the Jewish side will at least not try to diminish the importance of the Haram to Muslim believers.




Erroneous evaluations of the other side’s position

Both sides of the political conflict have erroneous evaluations of the other side’s position. The Palestinian negotiators at the 2000 Camp David talks had incorrect estimates regarding the stance of the Israeli public and the Israeli leadership as to possible solutions to the problem of the historic basin in general and the TM/Haram in particular. The Palestinian representatives believed that, at the moment of truth, the Israeli side would be willing to accept full Palestinian sovereignty over the monument, in return for Palestinian recognition of Israeli sovereignty over the area of the Western Wall and the Jewish Quarter. They mistakenly believed that the Temple Mount was not of great significance to Israel and that the latter was only taking advantage of the disagreement over it as a bargaining chip to increase its leverage in bargaining over other subjects (such as the return of refugees and the claim for the right of return) that were due to come up for negotiations later. This understanding was largely based on the rabbinical decisions forbidding religious Jews to enter the TM/Haram, on the mostly nonreligious makeup of the Israeli regime and on the fact that Israel had resisted exercising its authority on the TM/Haram, although it has been officially under Israeli control since 1967. The Palestinians were apparently unaware of the changes in Israeli society in the past generation and the strengthening of the Temple Mount as a national symbol.17

The Israeli leadership, for its part, did not take into account the changes in the awareness of Jerusalem that the Palestinian, Arab and Muslim worlds went through. The Israeli demand for residual or shared sovereignty, constitutional or otherwise, of the TM/Haram raised at the Camp David talks showed their lack of understanding of the range of Palestinian maneuvering – near zero – considering the limits already outlined (the transformation of the issue to a pan-Muslim one, the building of the ethos of a pre-Islamic Arab tie to al-Aqsa and al-Quds, and the denial of the Jewish connection).18






The interests of the sides in TM/Haram

One way to evaluate the possible management of the issue of the TM/Haram is to try to distinguish between the maximalist claims of the sides and the vital (minimal) needs on which they will be unable to compromise.

The maximal claim of the Palestinian side is the return of total Muslim control over the Haram/TM, including the surrounding areas, without any interference from any other party, including responsibility for security and public order. Furthermore, the Palestinian side demands that no restrictions be placed on the entry of Muslims to pray, regardless of whether they are Jerusalem residents or from the West Bank. In addition, the Palestinians are interested in reaching a permanent agreement which would explicitly recognize their sovereignty over the site. Their minimum demand would be that in a future agreement their sovereignty not be denied.

The most basic interest of the Palestinians and other Muslim elements is exercising control and management of the site, even if the word “sovereignty” is not employed in the future agreement and even if an international body is granted the authority to oversee the Old City of Jerusalem. From the point of view of the Palestinians, it will be impossible to agree to a solution in which they must share sovereignty over the Haram/TM. Such is not the case regarding the Western Wall as this has already become accepted in Palestinian consciousness as a place that will remain in Israeli hands.

From the Israeli standpoint the Western Wall has served as a substitute for the real thing – the Temple Mount – over the past several hundred years. Since 1967 development and fortification has enhanced its place as a reasonable alternative, especially with the expansion of the tunnels and the creation of the Generations Center. The optimum demands voiced by the Jewish side are the realization of full Israeli sovereignty over the TM/Haram as well as the right of Jews to pray on it. The minimum Israeli demands are: continued free access to the TM/Haram at agreed-upon times (separate from the unexercised right to perform rituals) while recognizing the right of the Muslim Waqf to manage the site; Palestinian recognition of the historic and religious connection of the Jews to the TM/Haram; restrictions on physical changes to the TM/Haram and responsibility for the preservation of its ancient artifacts; retention of the right to secure those praying at the Western Wall from possible harm.




Options for an arrangement for the TM/Haram and the Western Wall

A group assembled by the Jerusalem Institute for Israeli Studies presented five possible solutions for the historic basin of Jerusalem and the TM/Haram:

1. Israeli sovereignty and full control over the whole historic basin;

2. Palestinian sovereignty and full control over the whole historic basin;

3. Territorial division between the sides, with international supervision;

4. Combined management and a division of authority between the sides with international backing;

5.
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