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    A Company's Right to Damages for Non-Pecuniary Loss
Applying appropriate legal rules to companies with as much consistency and as little consternation as possible remains a challenge for legal systems. One area causing concern is the availability of damages for non-pecuniary loss to companies, a disquiet that is rooted in the very nature of such damages and of companies themselves. In this book Vanessa Wilcox presents a detailed examination of the extent to which damages for non-pecuniary loss can properly be awarded to companies. The book focusses on the jurisprudence of the European Court of Human Rights and English law, with a chapter also dedicated to comparative treatment. While the law must be adaptable, considerations of coherency, certainty and ultimately justice dictate that the resulting rules should conform to certain core legal principles. This book lays the foundation for further comparative research into this topic and will be of interest to both the tort law and broader legal community.
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Preface
The history of the law is a history of new and unexpected instances. To be effective, therefore, the law must evolve. As a living thing, a growing organism, it must be adaptable to the changing needs of time. Such adaptability, however, must be achieved by balancing sets of competing interests and, most importantly, the resulting principles must operate in a coherent and consistent manner. Failing this, the law exposes itself to scrutiny and possible ridicule. One such area that is causing disquiet is that on the availability of damages for non-pecuniary loss to business entities, in particular companies. This book seeks to present a detailed examination on the extent to which such damages can properly be awarded in favour of such persons. This research seems expedient in light of the current debates brought about by the expansion of the protection of corporate interests in new and diversified fields. It also seems expedient in light of reform campaigns and careful studies that question the historical applications of the law to these legal subjects. Regrettably, the amount of time at my disposal only permitted detailed coverage of two jurisdictions – the European Court of Human Rights and England. The study has been personally rewarding, and it is hoped that the value to its readers is somewhat proportional to the effort invested here. It is also hoped that this research will induce others to add to what has been a subject of great interest for me: a more comprehensive comparative study on this topic would encourage informed discourse in an area that would benefit from it. To that extent, this publication has been designed to capture the attention of a diverse European readership.
I am of course deeply indebted to someone recently described as the Godfather – not Grandfather as was once put in jest – of tort law, Univ-Prof iR Dr DDr hc Helmut Koziol (em). His readiness to look through multiple drafts of this research, quite often during his few moments of leisure, and his stimulating guidance and encouragement are what every researcher dreams of but will very rarely experience. I would equally like to express my most grateful acknowledgement to Univ-Prof Dr iur Christiane Wendehorst, LLM (Cantab), for her patience and constructive criticism and wish to also record my obligations to Prof Ken Oliphant, BA, BCL (Oxon), whose exactness prevented me from publishing this text with several errors. I incorporated his suggestions almost without exception. Last, but by no means least, it is to Univ-Prof Mag Dr Bernhard A Koch, LLM, that I owe profound thanks to for bringing me to Vienna and for suggesting the topic that forms the subject of this book.
I note the contribution of the ever-cheerful Donna Stockenhuber, MA for taking on the task of proofreading the manuscript. This has materially lightened my load.
Like many before me, I publish this book in the knowledge that I remain ‘strictly’ liable for any remaining errors. I hope, however, that those familiar with the intricacies of law will pardon me for them.
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Part I Background

1 Introduction
I The Four Premises
1/1 This book explores the propriety of awarding damages for non-pecuniary loss to legal entities. It concludes that: (a) damages for non-pecuniary loss should be available only for interference in the bodily, mental or emotional spheres on the one hand and/or interference with the personality sphere on the other; (b) a corporation, not being a physical person, cannot suffer interferences in the bodily, mental or emotional spheres; (c) notwithstanding the foregoing, a principle of ‘equality’ demands that, since a company can be directly liable for the acts of its organs, it should in principle also be entitled to sue for damages for some non-pecuniary harm experienced by them; (d) a company has a ‘personality’ which is not merely an interest of a proprietary character (e.g. the property a company has in its ‘goodwill’) and should therefore be entitled to damages for non-pecuniary loss for interference with the non-proprietary aspects of its personality.


II The Propriety of Awarding Damages for Non-Pecuniary Loss to Corporations
1/2 As Spelling observed in his work on Corporations, the great and ever-increasing number of companies assuming the functions of individuals has created a tendency for the law to assimilate the rights of companies to the rights of natural persons,1 the corollary being the granting of remedies to companies some of which in fact warrant closer scrutiny; for just as natural persons have distinctive features which cannot be ignored, so too, companies have attributes or a lack thereof which sit uneasily with recompense traditionally awarded to individuals. This is particularly the case with respect to damages for non-pecuniary loss – an expression synonymous with so-called ‘non-pecuniary damages’, ‘immaterial damages’, ‘non-material damages’, ‘non-’ or ‘extra-patrimonial damages’, ‘non-economic damages’ and ‘moral damages’. The English refer to them as ‘general damages’, a term which denotes losses ‘which are not capable of precise quantification in monetary terms’.2 The latter are not exclusively non-pecuniary losses, however. For this reason, reference to ‘general damages’ will be avoided, except where that broad meaning is intended. Damages for non-pecuniary loss remedy a wide range of losses, some heads of which, when awarded to corporations, raise fewer brows than others. In the succeeding chapters, the extent to which such damages can properly be awarded in favour of a company will be examined in light of their particular features.


III Jurisdictions Covered
A The EctHR and England
1/3 Conscious of the enormity of the potential scope of research such as this, prominence has been given to the jurisprudence of two key jurisdictions: the European Court of Human Rights (EctHR) and England; the former because it is a case of that Court – Comingersoll SA v. Portugal3 – that first drew the author's attention to the topic at hand and the latter for reasons explained shortly.

1/4 Colourful superlatives have been lavished on the Strasbourg Court, whose jurisdiction is directly accessible to over 800 million citizens. Among others, it has been described as the most active, prominent and authoritative rights protecting court in the world. The price of its popularity, however, ‘must be a closer scrutiny of the consistency and legitimacy of its activities.’4 Regrettably, a recurring theme of studies which have done so, at least insofar as the Strasbourg Court's application of art. 41 of the European Convention on Human Rights (ECHR)5 (on just satisfaction) is concerned, has been that the Court adopts a notoriously flexible and seemingly unprincipled basis in awarding compensation.6 This book adds to those concerns.

1/5 An analysis of the law in key Council of Europe Member States reveals noteworthy inconsistencies between them and the Strasbourg Court's approach to the topic under consideration. Indeed, it seems right to have regard to such domestic practices since the Court itself has stated that ‘it may decide to take guidance from domestic standards’7 in making an award under art. 41 ECHR and also in light of the fact that the Court's decisions affect national approaches. Attention will therefore be given to the jurisprudence of some parties to the Convention in assessing the propriety of the Court's jurisprudence. More consideration is given to English law,8 however, for a number of reasons.

1/6 First, it can safely be said that among the various Council of Europe Member States, the UK (or England to be precise) has a developed corpus of jurisprudence in the area of damages for non-pecuniary loss which has a long, continuous and historical underpinning. When one inquires into what might have facilitated this generous disposition, the history of the common law, its procedural aspects included, seems a persuasive starting point. Damages for non-pecuniary loss of sorts can be traced back to the first extant Saxon laws committed to writing: Leges Æthelberht – the laws of Anglo-Saxonian King Ethelbert of Kent. The purpose of Leges Æthelberht was to lay down a tariff system for wrongs through the payment of a fixed sum – a weregild (or were, wergild, weregildum, wergeld, weregeld) – to make bót.9 Although criminal and civil redress ran into each other at the time, the weregild is not to be confused with the wíte – satisfaction to be rendered to the King or community for the public wrong which had been committed (i.e. to buy back the peace) – as the were was paid to the injured person or his family for the private injury. The loss of an eye or a leg, among other injuries, demanded the highest bót – fifty shillings.10 Lower down the tariff was loss of liberty: ‘If any one bind a freeman, let him make “bót” with xx shillings.’11 These and other passages reveal how, as early as the first part of the seventh century, English law was concerned with the remedy of losses of what modern lawyers consider analogous to damages for non-pecuniary loss.12 There were subtle differences, however: first, the amount of the award then was largely dependent on the social rank of the victim; second, it was the responsibility of the wrongdoer's kinsmen to intercede if the former was unable to make bót; and third, unlike most modern awards of damages for non-pecuniary loss, the bót mostly compensated the injury itself (e.g. loss of a leg) as opposed to its consequences (e.g. pain and suffering). Pecuniary ‘dooms’ were also laid down.

1/7 It was not until the twelfth century, however, that damages as we know them today supplemented the old system of bót payments and it was also at this time that juries were used as fact finders; by 1773 juries were awarding damages for non-pecuniary loss, inter alia, for pain and loss of honour.13 Despite the large awards made by juries, who were observed to have been often ‘roused to indignation by partisan advocacy’,14 courts held themselves incompetent to review their verdicts except in the case of mayhem or where the latter were mistaken or had misbehaved themselves.15 Juries – composed of butchers, bakers and candlestick-makers – were considered better able to gauge human pain and suffering; better able to understand, appreciate and estimate the nature and extent of such damages than the most learned and eminent judge of appellate courts, particularly as juries saw and heard the witnesses, while courts (on appeal at least) got their impressions from printed transcripts which often lose much by transposition.16 This state of affairs was compounded by the vague and uncertain principles of compensation for personal suffering at the time.17 Thus, the systemic chaos of the common law in times past as a result of the role of juries – accompanied by the reluctance of English judges to interfere, despite their competence and security via tenure – may well have contributed to the broad acceptance of damages for non-pecuniary loss in England today. Similar recognition is due independently to the common law itself which, in contrast to some civil systems, encouraged judges to shape and develop the law in a pragmatic fashion. It may well be that other factors also played decisive roles. What is certain, however, is that damages for non-pecuniary loss continue to be a well-established feature of English law today and their development is singular. As early as 1893, the Court of Appeal in South Hetton Coal Company Ltd v. North-Eastern News Association Ltd18 unanimously rejected the argument that a trading company could not recover such damages. While there are obvious differences between individuals and companies, this did not justify the denial of a remedy to companies. It is this receptive feature of damages for non-pecuniary loss that qualifies English law as a favourable comparator for the purpose of this research.

1/8 That said, a glance at recent reforms in England will at once correct any misconceived sense of flawlessness of English law with respect to this head of damages. Like statutory laws embarked upon as and when the need arises, the common law is a heterogeneous mass of rulings, some of which becomes inadequate especially in light of careful historical studies. This fuelled a call for the legislature to abandon archaic rules on the one hand and a plea for caution against expanding awards of damages for non-pecuniary loss to companies in an unprincipled manner on the other. Such reforms are thus another reason for the focus on English law.


B Discounting other Council of Europe Member States
1/9 Arguably, the laws on damages for non-pecuniary loss in Continental jurisdictions are equally highly developed and systematically applied. However, the influence of fundamental legal ideas or ideas of justice in the first place and several social, economic and political forces in the second directed Continental lawmakers to adopt restrictive attitudes towards such damages generally.

1/10 In his report on damages for non-pecuniary loss in civil law countries, Stoll begins with a historical background on such damages. Unlike in England, where ‘public and private aspects of injurious acts were pretty clearly distinguished by the Anglo-Saxon terms’,19 it was only in eighteenth century Germany that composite sums were done away with. The peculiarity of non-pecuniary loss – i.e. that it was incapable of calculation in money – was therefore irrelevant, ‘as long as the payment of reparation to the injured person was based not only on the extent of the injury, but also on a punishment to the wrongdoer and appeasement of the injured person's desire for retribution.’20 In connection with the abolition of private law penalties, the view came to prevail that every payment of damages exceeding actual financial loss was a penalty, which civil courts were not permitted to impose.21

1/11 The feeling towards damages for non-pecuniary loss was, as Mugdan wrote in 1888, that they run counter to ‘the modern German sense of justice and morality’.22 Such an award, when eventually admitted, was reserved for the peasantry and common bourgeois class, not those of higher standing.23 Local legislation deemed it ‘unworthy of a free individual to permit his honor to be appraised in an estimatory action for damages or his emotions to be assessed as an object of commerce’.24 The anxiety was that recognition would open the gates to a deluge of litigious pleadings motivated by sheer greed. A further apprehension was, as Magnus tells us, that ‘compensation of non-pecuniary loss in money…might lead to a great amount of judicial discretion, enhancing the influence of trial judges far beyond their traditional role in German civil procedure and rendering control on appeal unnecessarily difficult’.25 Continental legislators thus sought completeness, coherence and clarity in the drafting of codes or other laws. This also protected against the impairment of certainty – a principle accorded paramount status. The desire to thwart judicial subjectivity also explains why case law was not accepted as a formal source of law: stare decisis or the doctrine of precedent was not the norm.26 Of relevance to us, however, is that primary significance attached to numerically calculable losses as a means to control judicial autonomy. Nevertheless, with the introduction of the Civil Code (Bürgerliches Gesetzbuch, BGB), which entered into effect on 1 January 1900, came a general acceptance of damages for non-pecuniary loss for injury to body, health, freedom or sexual self-determination: § 253(2). Such damages were also available where statute so stipulated. However, rather ‘few provisions’27 did so. Indeed, it was not until 1958 – when the Bundesgerichtshof (Federal Court of Justice of Germany, BGH) ruled, having controversially interpreted art. 1, para. 1 and art. 2 of the (then) West German Constitution – that damages for non-pecuniary loss were available for injury to personality in civil actions.28
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