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CHAPTER XXIL
Of Settlement by ferving an Qffice.

SECT. 1L
Of the Kind of Offce.

THIS fpecies of fettlement depends upon 3 & 4 W. 3. Ground of
c. 11. fe€t. 6. which enaéls, « that if any perfon, 7 :‘:‘;:-

who fhall come to inhabit in any town or parith, fhall & M.c iz
for himfelf, or on his own account, execute any pubhc

annual office or charge in the faid town or parifh, during

one whole year, then he fhall be adjudged and deemed

to have a legal fettlement in the fame, though no fuch

notice in writing be delivered and publifhed, as is hereby

before required.”

1ft, It muft be a public, but need not be a parith of- ;. Offices

fice. Not only thofe of parith clerk (1), and fexton (2), by o

(1} Gatton &. Milwich, 2 Sak, 118. 2 Bott, 166. Pl 2tx. Ih 170
516. s Bott, 156. Plig8, Pl. 215, and the church oc chapel ia
(2) Rex w. Liverpool, 3 Term Rep.  this cafe was ot the parith church.

Vou. II. B b
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Of Settlement by ferving an Office.

but alfo 2 warden for the borough (1), a tithing man (2),
petty conftable (3), or borfeholder (4), colletor of the
land-tax (5), and duties on bitths and burials created by
6 & 7 Will. 3. c. 6. (6), are offices within the act. Like~
wife the office of bailiff, or aletafter for a borough; which
confifts in infpecting weights and meafures within the
borough, and warning the jury to ferve at the -court
leet there(7); that of aletafter of a’borough (8); and
a hogringer for the parifb; the duty being to attend
the open commons, to fee that o/ hogs turned
thereupon, are rung, and to impound fuch as are not,
the officer rccemng one penny for impounding, and fix
pence for ringing each hog, being an office of great an-
tiquity, and ferviceable to the inhabitants of the pa-
rith (9), have been adjudged to confer fettlements when
duly exccuted. Laftly, where the feffions ftated in their
cafe, that the pa'uper was legally appointed governor in
the work-houfe in the pan[h of J. at an annual falary,
and that the faid office is a public annual office; the
court were of opinion, that the faéts ftated precluded
difcuffion of how far it was within the a&, for the fef-
fions had found that the pauper ferved a public annual
office in the parith (10).

But where a perfon was nominated by the re&or, and
licenfed to perform the office of curate in the parith and

{3} St. Mary v, St. Lawrence in
Reading, 10 Mod. 13. =2 Bott, 155,
Pl 197,

(2) Holy Trinity w. Garfington,
Caf, Sett. & Rem. 72. 2 Botty 157,
Pl 201.

(3) Rex w, Hope, Manfel, Cald,
232, 2 Botr, 166. Pl.210. Rex
w. All Canningr, Burr. 8. C. 633,
2 Bott, 164. Pl 208. See alio Rex v,

8. C. 223. 2 Str. 1299. 3 Bott,
161, Pl j04.

(s) Rex w. Hammond, 2 Bott,
156. Pl 199,

(6) Bitham v. Cook, ib. Pl 200.
See alfo Rex w. Whittlefra, poff, {9).

(7) Rex «w. Whitchurch, Burr,
5.C.465. 2 Bott, 162. Pl ac6.

(8) Rex «. Bow, 8 Term Rep,
445. - 1 Bott, 717. Pl yoor.

Winterbourn, Burr. S, C. 520, pcff,.

3, ().
(4) Wingham @. Sclinge, Burr,

(9) Rex w. Whittlefes, 4 Term
Rep 807. a Bot, 165. Pl 211.
(30) Rex v, liminfter, 3 Eatt, 83.

parifh



Of the Kind of Qffice.

parith church by the bithop, who affigned him a yearly
ftipend, and the perfon performed the duties for fix years.
‘The feflions were of opinion, that this was no fervice
of an annual public office or charge under the a&t, and
the court thought it impoflible to argue againft this con-
clufion. For per Lord Kenyon C. J.—¢ The ftatute was
evidently intended to be confined to inferior annual of-
ficers, fuch as conftables and the like, "known to the pa-
rith, and though, in fome inftances, the conftru&tiot
bad been carried further, yet he was not inclined to ex=
tend it to cafes ftill further from the contemplation of

the legiflature (1).”

2d, The office, or .charge, muft be a public inftitu-
tion. The exercife of a private employment con-
fers no fettlement, although ever fo notorious in the
parith.

¢« Every employment in the parith is not equal to ex-
prefs notice, though it be a matter of notoriety to the
parith. It was once made a queftion, whether fhoeing
the horfes of the lord of the manor was not equal to no-
tice, but it was determined not to be equivalent. Ifa
perfon is hogringer to certain individuals only\(z), he
would not thereby gain a fettlement: but if he is not
merely an officer of A. B. or C., but of all the inhabit-
ants of the parith, he does (3).”

The pauper was a fchool-mafter, and officiated as
fchool-mafter (4) in the parith of Melborne for ten years.
During his continuance in the faid fchool, Lady Betty
Haftings conveyed by deed, inrolled, certain lands to
truftees, and their heirs, to receive and pay the rents and

{1) Rexv. Wantage, 2 Eaft, 65. ante, 2, (9).
(3) Antey a, (4) In the charity-fchool: fes the
-(3) Per Lord Kenyon C.J. Rex report, 1 Wil 87,

v, Whittiefes, 4 Term Rep 817

B2 profits
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‘profits inter alin, as follows: ¢ Alfo the yearly fum of

rol. to the charity-fchool of Melborne, in the county of
Derby, to be paid to the vicar there, forthe time being,”
which fum of 10l. the pauper received from the vicar of
Melborne aforefaid, from the execution of the faid deed,
to the time of his death. By the court.—« A fchool-
mafteris not an office, but on}y an employment ; and what
intereft the pauper had in the fchool, whether for life,
or otherwife, or how he was admitted to, or came to the
employment, does not appear. The vicar is the perfon
entitled to the 1ol. per annum, and not chufing to teach
the fchool himfelf, he paid it to this poor man as his de-
puty, which could not gain a fettlement for any perfor;
whatever (1).”

On the firft of OQober 1766, the vicarage of the pa-
tifh of Over was fequeftered for three years, or till the
bifhop fhould releafe the fame. On the twelfth of Oc-
tober aforefaid,- the pauper was ordained deacon, to fup-
Ply the cure during the fequeftration. From the fifteenth
of O&ober aforefaid, to the fifth of June 1768, he per-
formed divine fervice as curate, and refided in the parith
of Alton, by exchange, with Mr. M., who paid him sl
a year for doing duty there, in addition to his falary of
35l. a year, which was.paid him by the churchwardens,
who were the fequeftrators of Over, until the firft of Oce
tober 1769, when the fequeftration ended. From June
1768, to the firt Oltober 1769, the pauper did the
duty as curate at Over, and refided there; but it did not
appear that he had any licence to the curacy of Acton,
Lord Mansficld.—* There is no colour for confidering
this-as an annual office : it is no office at all.” Afton J.
—¢ You cannot call it an annual office, when the fe-
queftration may be determined at any time. It is not

{1} Rex w. Melborne, Burr. S.C.  which the opinion of the court is
244 ; fiom whence the cafe is here glvea. = Bott, 162, Pl 20s.
fatede 1 Wi, 87, S. C. from

3 the



Of the Kind of Office.

the annual office of a conftable or a tithing-man; they
are appointed yearly, and to ferve for a year (1).”

3d, As it is unneceffary that the office fthould be of a
parochial nature, it is equally fo that the appointment
thould be in the parifhioners.

Thus, the colleCor of duties on births and burials ap-
pointed by the crown (2); a conftable put in by the leet(3);
a tithing man by the fteward of a leet(4), or by the ju-
rors (5); the clerk of the parifh appointed by the par-
fon(6); a fexton elefted at a veftry by the proprietors
of feats in the church or chapel(7), have been held to
acquire fettlements by ferving thefe offices.

4th, The office muft be annual; that is, the perfon ap-
pointed into it, muft be liable to the duties for a year
at leaft.

The feflions found, that by a cuftom in the hundred
of P., in which the parith of C. lies, the occupiers of
fmall tenements ferve the office of tithing-men for half a
year only at a time. The pauper ferved this office for
one half year; and after an interval of twenty years, for
another: he gained no fettlement. For by ¢ the cuf-
tom here ftated, it is no annual office (8).”

But it is not neceffary that the office fhould be firilly
annual, 7. ¢, limited in duratipn to a year. A frechold

(1) Helfington v, Over, Burr. 8. C, {6) Gatton w. Milwich, ante, 1,
746. 2 Botw, 165. Pl 209. (1), and fee St. Maurice ©. St Mary
(2) Bitham v.Cook, anre, 2, (6). Kallendar, Rurr. §.C. 17, poff, 6,
(3) Per Powel }. Ganton w. Mil-  (3).
wich, ante, 1, (1). (7) Rex w. Liverpool, aare, 1,
(4) Hely Trinity o Garfington, (2).
ante, %, (2)‘ (S) Culd Afhtos ». w.mm.
(5) Rex w. Allcannings, aare, Burr. 8. C. 444. 2 Bott,u6g. Pl,
{3 314
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office for life, as of fexton (1), or parith clerk (2), are
public annual offices within the a&t.

§e Mokex-  sth, The office muft exift within the parith where the

ift in the . . ’

parimh. party refides (but it may extend beyond it). Thus, a

t‘e-n':';:_“- conftable of a city, confifting of feveral parifhes, the du-

yondit,  ties of the office being to be executed through all parts of
the city, gains a fettlcment in the parith where he re-
fides (3). The warden of a borough, exercifing the office
in the parith where he claimed a fettlement, and in fome

others, gains a fettlement (4).

Sexton of So a perfon was ele@ed fexton ‘to the church or cha-

apel  pel of St. James; which, with part of the churche
yard, ftands in the parifh of Walton, and the other part
of the church-yard in the parith of Liverpool; but no
corpfe was ever buried in that part of the churchwyard in
Liverpool parith whilft the pauper executed the office,
although they are fince. The inhabitants of Liverpool
attend the church of St. James in a large proportion, and
the fexton refided in Liverpool. Lord Kenyon C. J.
¢ The church-yard lies in two parifhes, and the fexton
gained a fettlement in that in which he refided (5).

7.But need  The office need not extend over the whole parith.
not extend
'.i"'::;:'i:,. Thus, a tithing-man, whofe tithing did not extend over

:‘f';:ﬂhp‘“ the entire parifh, but comprehended the part wherein he
" refided (6). The bailiff, or aletafter of a borough, which
borough was not one fifth or fixth part of th: parith, ac.

quired fettlements (7).

(1) Rex w. Liverponl, ante, 1, (3). (5) Rex =, Liverpool, anre, 1, (2).
(3) Gattonw. Milwich, anre, 1, (1} (6) Fitlewuith w. Puliborough,
and the opinion of Afton ). Helling- 2 Ro't, 367. Pl213
ton v Over, ante, 5,.(1). {7) Rex ¥ Whitchurch, ante, 2,
(3) St. Maurice ». St Mary Kaol-  (7); and fee Wingham . Sellinge,
endar in Winchelter, anre, s, (3). Burr. S, C.223. 1 Bott, 361, FL
(4) St. Mary v. St. Lawrence in 394
Realing, anie, 2, (1).

SECT.



Of the Ele@ion, Service, and Refidence.

SECT. 1L
Of the Elettion, Service, and Refidence.

THE a& requires, that the party, claiming a fettlement,
fhall execute the office in the parith for himfclf, and on
his own account, during one whole year (1).

1ft, He muft therefore be legally placed in the office.
J. H. was told by his wife, on his return home, ¢ that a
perfon, whom he knew to be bortholder of the borough
of W. in the parifh of W. left a wooden.tally for him,
at his houfe, as a token that he J. H. had been chofen,
at the court-leet, held for the manor, bortholder for the
borough of W. 5 but fhe had burnt the tally before his re=
turn home.” 1. W. was not prefent at the court-leet, nor
did he know, of his own knowledge, that he was chofen
borfholder ; and no record, or prefentment of the jury of
the leet, or any other evidence of his appointment or elecs
tion, exccpt what his wife told him, was produced at fef-
fions. It appeared, that he never took the oath of office,
but that, within the year after, his wife had told him the
tally had been left at his houfe, he executed one warrant
of a juftice of the peace for the county, direéted to the
borfholder of the borough, and for the year was willing and
ready to execute the office. Lee, C. J.—¢ The a&t re-
quires a legal placing in an annual offices It is ftated, ne-
gatively, that there wasno prefentment, no admiffion, nor
{wearing ; fo that here is no foundation for fupporting a

legal placing. The evidence of being told of the tally, is

nothing that can merit any regard. The cvidence of the
Jegal placing in the office, is found in the negative ; for as

(3) 3 & ¢4 W. 3 c130 0 33, #vrey 3,
Bg no
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o prefentment was offered in evidence, we muft take it
that there was no prefentment at all (1).”

So, where it is an immemorial cuftom to prefent all
conftables to ferve for the tithing at the manor court-lect,
one who is fworn into the office, but never prcfeutcd at
uny court leet, gains no fettlement (2).

But it feems, that where fwearing into the office is
neceflary, if the perfon appointed ferves his year, he is
legally placed therein, although not fworn until half the
year is expired (3).

If the officer is properly appointed, the actual fervice
performed in the parith feems immaterial (4). It is {ufe
ficient, if he is ready to do his duty when called upon.
And when it is legal for him to execute the office by de-
puty, fuch fervice confers a fettlement upon the princin

pal (5).

But a deputy gains no fettlement by ferving the office
(6) for the a&k requires that he fhall execute it for hima
{elf, and on his own account.

At a court-leet of the manor of W. & H. R, B. efq,
was prefented, by the leet jury, to be conftable for the
year enfuing for the tithing of H ; R. B. having notice of
the appointment, procured the pauper, to ferve the ofs
fice, to give him a fettlement. ‘The pauper was accord-
ingly {worn in before a juftice of peace, and ferved for
the year, but was never prefented at any court-leet, as

(1) Wingham o. Sellinge, Burr. o, Pullborough, ib. 167. PL 213.
§. C.223. 12 Botr, 561, Pl 204, (4) Rex w. Liverpocl, ante, 3, (2).
(2) Rex w. Wintesbourn, Burr, (5) Rex w. Hope Manfell, Cald,
8.C. 520, 3 Bott, 167. Pl z07. 253, 3 Bott, 566. Pl a10. But
{3) Holy Trinity ». Gasfing'on, a deputy is in feveral cafes an in-
ante, 2, (2); end fee St. Maurice w.  dependent officer.
St. Mary Callendar in Winchefter, 16) Lothfome w, Sberiffbales, 19
2 Bott, 358. Pl 203. Fitteworth * Vin. Abr. 379,

was



Of the Elefion, Service, and Refidence.
was the immemorial cuftom. He gained po fettles

ment (1),

Even if the perfon is appointed to the office as principal,
and not as deputy, he gains no fettlement if he is placed
there, and ferves for, and on account of another.

T. P. whillt he lived in Putney, was, at a court leet,
fworn tithing-man for the manor and parifh in manner
following : ¢ The jurors prefent to the office of tithing~
man for the year enfuing M. L. A. who, by leave of the
court, puts in his place T, P. and he is fworn,” T.P.
ferved the' office, but J. A. whofe turn it was to furnith
a tithing-man, paid 2ll his expences attending the execu-
tion thereof. Lord Mansfield.—¢ The queftion is, whe-
ther the pauper ferved this office for himfelf, and on his
own account, or not? The queftion is not, how he was
prefented to it, but how hc ferved it. M. J. A. was
the perfon in tura to furnith a tithing-man, and he, by
leave of the court, puts this man a day-labourer in his
place, and paid him all the expences attending the execu-
tion of the office, and A. received the benefit of it, by
being difcharged of his obligation to ferve in this, his
turn, therefore he forved for A, It is true, that A. was
not liable for his mifcondu&, for he was not deputy to
A. but yet it is.clear, that he executed the office for A.
and not for himfelf, and on his own account, accordin
to the meaning of the a& of parliament.” Afton J.—
$ This man appeared to have ferved for A. and not to
have executed the office for himfelf, and on his own ac«
count. - Though he was indeed {o far the legal officer,
that he might have had a good defence upon an informa-
tion in nature of a quo warranto, brought againit him for
executing the office, yet it don’t, follow that he executed

(1) Rex v, Winterbourne, anty, 8, (1),
it
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Of Settlement by ferving an Office.

1t for himfelf, and on his own account, within the intent
and meaning of this a& (1).”

The fervice muft be for one whole year. The pau-
per was chofen a tithing-man at a court leet, and cone
tinued to execute his office for five months, when be-
coming. chargeable to the parith, an order of removal was
made and executed, and the court were of opinion, that
he was well removed, and gained no fettlement (2).

The pauper, at a court leet holden by adjournment
for the manor and borough of C. on 16th November 1792,
was appointed to the office of aletafter, and duly fworn,
according to the cuftom of the manor, to execute the faid
office for @ne year then next enfuing, or until he thould
be lawfully difcharged from the fame. He accerdingly
entered upon, and executed fuch office until 1f Noveme
ber 1793, when, at a fimilar court holden by adjourn-
ment, a new officer was appointed in his ftead, and
fworn in the fathe manner. He gained no fecttlement,
for the words of 3 W. 3 c. 11. . 6. are to be conftrued
according to their plain and obvious meaning; and
he did not {erve “ a whole year (3).”

There muft be a refidence of forty days, at leaft,
in the parifh in which the office is executed and the
fettlement claimed. No cafe has come before the court
upon this fubjefl, although fome may be conceived
which might give rife to difcuflion. It is undetermined,
therefore, whether a refidence of forty days is fufhcient,

(1) Rex w. All Caonings, Buir,
S. C, 514,y ante, 2,(3)-

(2) Fitleworth w. Pullborovgh,
2 Bott, 167. Pl ay3. Burr. S C.
238. The pauper bere refided under
8 certificate, by vittue of 3 & g W.
3. ¢ 30 snd g &30 W, 3. €, 11,

But Lee C. ]. obferves; *the 3 & 4.

W, & M. differs from this al ; ye:

it would be odd to place him (the
certificaied pauper) on a different foots
ing from other paupers who are tv giin
fe:tlements by the exercifing annuat
offices, and that ity fory and dwring a
year.”

{3) Rex ». Bow, 8 Term Rep.
445 1 Botty 737. Pl 3c01.

L J
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or whether the party fhould refide for the whole year.?
If the former is fufficient, whether a refidence at dif-
ferent periods will conne&? Or, fuppofing the pauper
to refide the firft forty days after his appointment in A.
where his office or charge is to be executed, and thento
remove into fome other parith, but ftill difcharging the du~
ties of his office in A. during the remainder of his year,
whether he would thereby gain afettlement in A ?

If any analogy exifts between this fpecies of fettle-
ment, and thofe by apprenticefhip, hiring and fervice,
or refidence upon a rented tenement of 10l per annum,

or upon a man’s own cftate, the points are decided as
to them.

SECT. IO

Of the Proofi neceffary to eftablifb this Settlement.

It will be neceffary to prove, zft, that the office is af~ Peoots me-
nual, of a public nature, and to be executed in the pa- s<ffary.
rith. 2d, That the party was legally placed therein. 3d,

That he ferved for the whole year. 4th, The refidence.

1lt, As to the nature of the office. Some are known 1. Neure
Yo the law, and ftand in no need of proof. Such is that :ﬁé’i‘:‘m
of conftable, which exifts by common law; tolleCor of law officen

the land-tax, which is created by ftatute.

But offices of a local nature, either depend, 1ft, upon 4, ofqte-
charter or grant, which (hould be produced, if in exift. ¢:lasem
ence; or, 2d, upon immemorial ufage, when it may be
fhown by the court rolls of the manor (1), or an ancient

(1) Ratcliffe w. Chaplin, 4 Lean. 4.
cuftom-
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cuftomary of the place (1), or by entries in the parith
books (2), or by perfons who are acquainted with the du-
tics, from having feen them claimed and exercifed.

2d, It remains to be decided, whether, in appeals of
this kind, it is ncceflary to prove a regular title to the
office, as the party himf{elf muft do, if it was queftioned
in an information in the nature of a guo warrante; or
whether, ating in the office, is prima facie evidence of a
legal appointment (3) ¢

In a cafe where a prefentment of the jury of the leet
was neceflary to the appointment of a borfholder, and
no record or prefentment was offered in evidence, Lee
C. J. obferved, « as no prefentment was offered in evi-
dence, we muft take it, that there was no prefentment
at all (4):” and upon an indiétment againft churchwar-
dens for refufing to join with the overfeers in making a
poor rate, Pratt, C.J. held, that an appointment of the
overfeers, under the hands and feals of two.juftices,
muft be produced; for the court is to judge whether i
be fufficient (§).

Such proof feems neceffary in all cafes where the mode
of appointment depends upon local cuftom, and although
it may be unneceflary in others, it is at lcaft the fafeft
mode of proceeding to adduce it.

‘Wherever the appointment depends upon a record, or
written inftrument, either the original, or an examined
fworn copy, fhould be produced in evidence (6).

(1) Denn. w. Spray, 1 Term Rep. (47 Wingham w. Sellinge, Burr.
466. Edwin w. Thomas, 1 Vern 3.C. 223, ane, 8, (1.

4%9. (5) Rex v. Armold, 1 Str, 101,
(2) Stead w. Heaton, 4 Term (6) For the law refre@ing ccpies
Rep. 659. under feal, which bave lirtle, if any

{3) See the opinion of Bufler]. reference to the prefent (ubje&, fee
Berryman v, Wile, astey Vol. 1. 379.  Bull, L. N, P, 336,
. The
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The principle which regulatcs the admiffion of copies wbnev'n

of public inftruments is thus laid down by Lord Holt, ***

C. J.—¢ That wherever the original is of a public na-
ture, and would be evidence, if produced, an immedie
ate fworn copy thereof will be evidence (1),” becaufe,
fince thefe matters lie for the public fatisfaltion, every
man has a right to their-evidence, and in feveral places
they cannot be at the fame time (2).

Where a {worn copy is given in evidence, it muft
contain a copy of the whole inftrument, for the pre-
cedent or fubfequent words or fentence may vary the
fenfe (3)-

In order to let in the evidence of a copy, it muft be
proved on oath to have been duly examined. This is
done by fome perfon, ufually the officer, who has the
cuftody of the inftrument, reading it over while the wit-
nefs perufes the copy, and afterwards by the officer redd-
ing the copy while the witnefs holds the original, and
obferves whether it correfponds therewith.

Circumftances attending the appointment which de-
pend not upon cuftom, or written documents; fuch as
the fwearing in of the officer, &c. are to be proved by
oral teftimony (4).

(1) Lynch w. Clarke, 3 Salk.
1¢4. Doug. 593. Bull. L.N. P,
238, ib. 247. 13 Via. Abr (A. b,
26.) Tillard . Shebbeare, 2 Will.
266. Birt v Barlow, Doug. 171,

{3) Bul. L. N. P. 228. g 4.
173 But this only means, that an
entire cnpy fhould be given of what

v:lates to the funje® mat'erj er. gr.
If an entry in the manor books, or

Rex w. I<rd George Gordon, ib.
593

(2) Gilb. Law of Evid. 34 Ed. 48,
As 10 when copies of private infiru.
ments are admiffible in evidence, fee
ante, Vol, 1. 384, ot feg. -

copy-hold rolis is relied upon, s com-
plete copy of that particular entry muft
be proved, and oot of the entire bock,
or rolls, fee Bull, L. N.P. 118,

(4)_ Ante, Vol. 3. 334, &t fog.

This

copieds
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s.Proofof  This proof, as alfo that of ferving the office and refi~

:ﬁ:&;‘: dence, depend upon the fame rules as the eftablithment

4 Ofref-  of any other fa& neceffary to any other kind of fettle-
meat (1)
(1) 4xre, Val. 3, 3010 b 3750

CHAP.



C 15 )

CHAPTER XXIL

Of Settlement, upon a Tenement of ten Pounds a Year
Value..

SEcr- I"
Divifion of the Subjed.

THIS kind of fettlement depends upon 13 & 14 Car.
2. which confines the power of removal, to cafes
where perfons ¢ come to fettle in any tenement, under
the yearly value of ten pounds (1).”

The aét fpeaks of the annual value, without mention of
the inhabitant’s eftate or intereft, and at firft view feems
to require, that all tenements which give a fettlement fhould
be of the yearly value of ten pounds, without referenceto
the nature or manner of acquiring the eftate, whether
frechold, copyhold, leafehold, or a minor intereft.

The judges entertained originally, fome doubt, whe-
ther this was not the true conftruction (2). It has how-
ever been long fettled, that where the inhabitant has a
freehold (3) or copyhold (4) intereft, the yearly value of
the tenement is immaterial (5).

(1) Anrte, chap. xvi. p. 147. This (4) Harrow @. Edgeware, 3 Bott,
fpecies of fertiement, as a'fo that by 4¢65. Pl.485. Fol. 217 Rex w,
ettate, are rather cafes excepted outof Burcleer, ib. 534 PL §34. 3 Sure

this ftatute, than regulated by it. 163.
(2" Rex ». Staomore, Skin. 368,  (5) As o the effe@ of ¢ Geo. 1.
s Bott, g6. PL 137, c. 7. {. 6. upon the value of ctates
(3) See cafes cited, ente,Vol. 1, 149. scquired by purchafe, fee pof, chap.
Pwp dupﬁ xziv, xxiv,

As

Pxpofitons
of the word.

Pxténds,
1. To frese
bolds,
2. C

hald,

o
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Of Settlement, upon & Tenement of

As it is likewife, where a leafehold intereft devolves
upon the party by operation of law (1). And the rule ex-
tends to leafeholds purchafed for a valuable confideration,
It is Jaid down by Lord Chief Juftice Lee, that ¢ before
9 G. 1. ¢. 7., every body that came into a parifth, and
made any purchafe whatever, was irremoveable (2).” Itis
likewife obferved by Mr. Juftice Dennifon, that in Murf-
ley v. Grandborough, it was holden by Lord Chief Juftice
Pratt, Mr. Juftice Eyre, and Mr. Juftice~ Fortefcue,
# that any perfon who has an eftate of freehold, copy-
hold, or for years, by al of law, (as defcent, marriage,
exccutor, adminiftrator,} or purchafe, may dwell upon
it as his own, and is not removeable, if he continues
forty days; though under 10l. per annum. But he muft
abide forty days in order to gain a fettlement. And no-
tice is not neceflary, becaufe he is not removeable from it.
But Powys held contra, as to a term for years under
10l. per annum value (3).”

And in a very recent cafe, Mr. Juftice Lawrence re~
marks, that the juftice’s power to remove, is founded on
13 & 14 Car. 2. ¢. 12, which extends to any perfon
who fhall come to fettle in any tenement, under the
yearly value of 1ol. 5 and thefe words never having been
deemed to relate to perfons living on their own cftates,

opinion of the judges; and particu
larly, Lee J. Rex v. Sundrith, Burr.

(1) Mucfley v. Grandborough, ¢
Su. g7. 2 Bot, 467. Pl. 486,

Burcieer w.Eaftwoodley, ente, 15, (4).
and the cafes cited, poff, chap. xziv.
Thefe cafes feem excepted from 13 &
14 Car. 2. not only becaufe the pre.
amble of the fatutes refers only to
petfons in a flate of vagrancy, which
fuch inhabitants are not, but alfo,
becaufe the words ¢ coming to fet.
tle,” sre ufed in the enalting pare,
which feems to imply, that it muft
be the party's voluntary a&, with the
intention of fettling himfelf, See the

8.T. 7; of Afton J. Rex w. Ut
toxeter, Burr. S.C. 538. 2 Boty,
479, Pl 4¢7; of Grufe J. Rex v,
Stone, 6 Term Rep. 255. 3 Bo,
$06, Pl s18,

{3) Rex v. Stansfield, Burr. S, €,
2103 and fee Rex w. 5t Muy's,
Whitechepel, ib. 55.

(3) Rex w. Weft Shefford, Burr.
$.C. 3105 and anote by Sir James
Burrow, confirmirg the accuracy of

Mr, ]J. Densifon’s note,
whether



ten Pounds a year Value.

awhether acquired by purchafe or otherwife, or at whatever
value ; it followed, that every perfon refliding irremove-
ably for forty days in that parifh where his own property
wasg, gained a fettlement (1).

There are two kinds of eftates therefore, in which the
amnual value of the tenement is immaterial.

1ft, Frechold, or copyhold.

2d, Leafehold interefts, ¢ which devolve upon the party
by operation of law (2),” or are acquired by purchafe (3).

In queftions of fettlement, therefore, the annual value
of the tenement is material, only where the intereft is
lefs than freehold, or copyhold, or if leafehold is ac-
quired by fome at of the party, other than purchafe.

This fpecies of fettlement is generally confidered as
acquired by renting a tenement of the yearly value of
10l. (4), not only becaufe the occupation is ufually un.
der a contrat to pay rent, but alfo becaufe the credit
given to the tenant, and his ability to pay 10l. per annum,
have been deemed reafons for this exception in the
ftatute, and the ground of the fettlement (5). But this

(1) Rex v. Martley, s Eaft, 44.

{2) See the opinion of Lord Ken«
yon C. J. Rex w. Stone, arre, 36, (1),

(3) Semb. Rex w. Stansfield, ante,
16, (2.

{4) See Rex v, Stanmore, ante, 13,
(2). Harrow v, Edgeware, ante, 15,
(4)- South Sydenham v, Lamerton, 3
Bott, 128, Pl 171, P, 12, (1),
The makers of g & 10 W. 3. ¢ 11,
fezm to have confidered it in- this
light when they enaQed, that no per-
fon coming into a parith under a cer-
tificate fhall, gain & fetlement there,

Vou. II.

by any a@& whatever, ¢¢ unlefs he or
they fhall really, and band fide, take &
lesfe of & tmement, of the value of
1ol. &c. This is confidered as refer-
ring to the anaual, and not the abfolute
value of the tenement, in conformity to
13 & 14 C, 2. See the words of Lord
Manifield C. J. Rex w. Cold Afhton,
Burr, S.C. 450. 3 Bott, 529, Pl
538, and the cafes cited bereaftes.

(5) Kinver . Stone, 1 Str. 678,
PP 205 (4)s and the cafes hereafrer
cited.

C

opinion
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Of Seitlement, &e.

opinion is not ftritly accurate. Lawful poffeflion of 4
tenement, of fufhcient value, confers a fettlement, al-
though the occupier is exempt from paying rent ().

It feems thetefore to include cafes of voluntary donation,
or permiffive pofleflion, where the occupier has no intereft
of fufficient permanency to entitle him to acquire a fettle=
ment by cftate.

His brother gave the pauper a clofe, in the following
manner: ¢ I will give you a clofe in the parifh of A.,
containing about four acres, to enjoy as long as I pleafe,
and to take again when I pleafe, and you fhall pay no-
thing for it.” It was held, that fuch pofleflion, when
coupled with refidence, conferred a fettlement ; for the
words of the ftatute are fatisfied, as the party comes
to refide on a tencment, of the yearly value of ten
pounds (2).

In confidering this fpecies of fettlement, it is neceflary
to examine, 1{t, What is a tenement within the meaning
of the a&t. 2d, Its value. 3d, The occupation, or
coming to fettle thereon. gth, .The refidence. sth,
The proofs neceflary to {upport the fettlement.

(v) This diftin&tion purpofely ex- Reps 2 Bott, 121. Pl 167, Alfo
chudes the confiseration of leathold Rex w. Nethetfea), 4 Term Rep. 258,
intereits purchafed for more than 30l.,  pof, 41, (1). Rex v. Culmftock, &
and of a lefs annual value than scl, Term Rep. 750, poffy 41, (1). Rezw.
for which fee poff, Chap. 24. Aldborough, 1Eaft, 597,296, 43, (3}

(:) Rex v. Fillongley, 3 Term

SECT.



Of the Kind of Tenement

SECT. 1II.
Of the Kind of Tenement.

THE confideration of what fhall be confidered a tene-
ment upon which a perfon can come to fettle, admits of a
two-fold divifion. 1ft, What fort, or kind of things are
comprehended within the term tenement. 2d, Whether
the local fituation of a tenement, with refpet to the pa-
rith, or the pofleflion of diftin&t tenements, affe® the
fettlement under 13 & 14 Car. 2. c. 12,

1ft, Asto the feveral forts, or kinds of things real,
comprehended under the word tenement, Sir William
Blackftone obferves, that,

« Land comprehends all things of a permanent fub-
ftantial nature; being a word of very extenfive fignifica~
tion. Tenement is a word of ftill greater extent, and
though in its vulgar acceptation, it is only applied to
houfes, and other buildings, yet in its original, proper,
and legal fenfe, it fignifies any thing that may be bo/den,
provided it be of a permanent nature ; whether it be of a
fubftantial and {enGble, or of an unfubftantial, ideal kind.
Thus, liberum tenementum, frank tenement, or freehold,
is applicable, not only to lands, or other folid objeits,
but alfo to offices, rents, common, and the like: and,
as lands and houfes are tenements, fo is an advowfon a
tenement; and a franchife, an office, a right of common,
a peerage, or other property of the like unfubftantial
kind, are all of them, legally fpeaking, tenements (1).”

(1) aBlack. Com. Book ii. Chap. ii. p. 16, and fee the opinion of Lord
Kenyon C, J. pof, 1.
C2 ‘The
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Of Settlement upon a Tenement, &e.

The legiflature feem to have ufed the word in 13 & 14
Car. 2.in what the learned judge juft quoted calls the
vulgar fenfe, and to have intended it to fignify houfecs

and buildings, in which perfons could come to dwell
and fettle (1).

Part of a houfe is 1 tenement, in this limited fenfe of the
word. Thus a firft and fecond floor unfurnithed, there
being only one door, and one ftair-cafe (2); a fhop
communicating with the houfe, but occupied feparate-
ly (3)s have been held tenements.

But the term obtained a more extended conftrution
owing to the received opinion, that the ability to pay 1ol
per annum is the foundation of the fettlement, and whe-~
ther the party pay it for a houfe for habitation, or any
other tenement, which brings him in a profit, is not ma~
terial (4).

It has been held therefore, that a water-mill (5) and
a windmill, although it had no houfe, or place of refi-
dence (6), are tenements which confer a fettlement. So
alfo a rabbit-warren, with a cottage upon it (7), although
the tenant have no right in the foil of the warren, except

that of entering upon, and killing the rabbits there (8), is
a tenement.

So a Land-fale colliery, i.e. not the mine only, but
the ftock of horfes, gins, ropes, and other things,

(1) See Rex w, Hollington, 3 Eaft, (4) Kinver . Stone, 1 Str. 678.
113. ' (¢) Evelyn v. Rentermb, 2 Salk.

(2) Rex v, St. George's, Hanover-  536. 2 Boty, g6. Pl 338,
Square, Burr. S.C. 692, 2 Bott, {6) Rex w. Butley, Burr. S.C.
99. Pl 143; and inRex v. White- 307, 2 Bott, 97. PL 141, Rexw
chapel, a furnithed room was beld & Knighton, 2 Term Rep 48, Fop.
tenement. 2 Bott, 100, Pl 146. (7) Kinver v, Stone, ante, (4).

{(3) Rex w. St. Giles’sin the Fields, (8) Rex w. Piddletrenthide, 3

Burr. 5. C, 758, 2 Botty 99. Pl Term Rep. 772,
245,

neceflary



Of the Kind of Tenement.

neceflary for working, is a tenement within the ftatute,
provided the mine, and engines affixed to the foil, are of the
annual value of 10l.(1). Soare the tolls.of a market (2),
as alfo tithes (3). And not only land (4), but a limited
intereft in the profits arc tenements; fuch s the grafs
and aftermath of a meadow, taken for ten months (5).
The fogs, or after-grafs of a ficld, taken without fpecifi-
cation of the time in which they are to be uplifted, and
give a fettlement if occupied forty days (6).

So alfo, where a party held under a parol agreement the
fithing of a pond, with the grates, &c. alfo all the {pear,
fedge, flags, and rufhes, growing in, and about the faid
pond ; ¢ he held a tenement; for the court will confider,
that the fifhery and foil paffed together.” Buller J.
« The fa& of letting a fithery is fufficient, and we muft
prefume, that the foil pafled along with it; though I am
by no means ready to allow, that if it had been any other
kind of fithery, it would not have given a fettlement (7).

A cattle-gate in a ftinted pafture is 2 tenement, for it
pafles by leafe and releafe, and cannot be devifed, but by
the ftatute of frauds (8). As is alfo a common in grofs.
Lord Coke fays, that a pracipe will li¢ for it (g).

(1) Rex v. North Bedburn, Cald,
452, 32 Bott, yor. Pl 147,

(2) Rex v, Chipping Norton, § Eaft,
239. Where the court inclined ftrongly
t0 the opinion on the authority of Lord
Coke, Co. Lit. 19. 5, Webb's cafe,
8 Co. 466. The opinion of Lord
Kenyon, Rex w. Piddletrenthide, §
Term Rep. 775.

(3) Rex w, Skingle, 1 Str. 100,
1 Bott, ng. PL 153. Powell w,
RPull, Com. Rep, 267.

(4) Rex v. Shenftone, Busr, S, Ce
€74 2 Bou, g¥. PL 142,

€3

{5) Rex w, Stoke, & Term Rep.
451. 3 Bott, 303, Pl 130

(6) Rex w. Brampton, 4 Term
Rep. 348. 2 Bott, 106, Pl 114,
But this was once doubted ; fee Rex
©v. Minchinghampton, s Str. 8743
and the opinion of Wright J. Rex w.
Lockerley, Borr. 5. C. 318,

(7). Rex ©. Old Alresford, 1 Term
Rep. 358. 2 Bott, roa. Pl 149.

(8) Rex w. Whizxley, 1 Term Rep.
137. 3 Bott, 302. PL 148.

(9) Rex w. Detflingbam, 7 Term
Rep. 671. 2 Botty 112, Pl 3534

But
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But as a tenement muft be of a permanent nature,
doubts have arifen whether particular lettings, although
conneted with the profits of land, were not rather con-
traéls for the occupation of perfonal chattels, than a de-
mife of the produce of the land.

John Small contracted with the pauper’s father to fup«
ply him with a pair of coach horfes for a quarter of a
year, at 22, and the father contraéted with Small for a
ftable belonging to Small, and was to pay 2l. 10s. a quar~
ter for it, Small referving a feparate ftable for his own
ufe, At the latter end of the fifth quarter, Small threat-
ened to difcharge him ; but on the importunity of friends,
agreed, that he fhould continue to furnifh him with the
pair of horfes at 20l. only; having the like quarterly al-
lowance for the ufe of his ftables, as before. They a&ted
under this contract for feveral years, till the pauper’s fa.
ther died ; who, during the whole time, rented and lived
in a tenement of 6l. a year, in the parith; but was never
rated either for the houfe or ftables. It was contended
that this was not an independent contrac for the ftables,
but a deduction from the price of the job-horfes, on ac-
count of their {tanding in Small's own ftables; and that
no rent would be payable when the job was at an end.
But the court, after taking time to confider, thought the
agreement, though awkwardly purfued, was a contra&
for the ftable. Mr. J. Afton, ¢ There can be no doubt
but that it is a good renting; fuppofe the mafter had
paid the fervant his whole wages, might not he have
brought an action for the occupation and ufe of the fta-

ble (1)?

M. covenanted with E. to let and demife to him
for a year, a dairy confifting of fixteen cows, with the

(5) Rex w. St. Margaset, Fifh-Strect-Hill, s Botr, 1:18. PL 163,
Pust. 5.C. 677,
dwelling-



Of the Kind of Tenement.

dwelling-houfe, and feeding for the faid cows, on twen-
ty-one acres of clover ground; and-thirteen acres of
meadow land with the after-leaze of a mead; alfo the
run of the yard and arfhes belonging to the farm for feed-
ing pigs, and the run of a horfe with the cows. Alfo to
allow him the fherl wheat arifing from the corn growing
on the farm, and provide for the cattle when wanted five
tons of hay, and caufe ten acres of the clover, and thir-
teen of the meadow to be laid up, at Candlemas, and the
other eleven acres of clover, at Lady-day; to put the
houfe in repair, &c. and if any of the cows fhall not calve
before the firlt of May, the landlord to allow two fhillings
per week out of the rent for each cow until 'the is deli-
vered, and what is reafonable for every calf wanting.
The tenant to pay sl. ss. for every cow.

The court were of opinion, that this was not a tene-
ment within the flatute. ¢ It is only an agreement for
the ufe of the cows, and the feeding of them; and it is
merely perfonal. Here is no intereft in the land that
pafles, or was intended to pafs (1).”

But this decifion was at firft queftioned, and has fince
been overruled.

The pauper rented in Chaldon Herring, a dairy of thir-
ty cows, fome at 3l. 10s., and others at 5l. 3 cow, with
liberty to cut furze on parts of the farm for the ufe of the
dairy only, and a warren to kill rabbits for his profit,
called Grange warren, and a fmall houfe on it to keep
nets, in the fame parith of the fame man, at 3ol. per an-
num. The cows were to feed on particular grounds, at
particular feafons of the year, 2s is ufual in the letting of
dairies. The pauper and his man fometimes flept in the
houfc in Grange warren. The pauper had no right in

(1) Rex w, Lockerly, Burr- 8.C. 315. ab/ete kee C. J.
Cy the
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the foil of the warren, cxcept that of entering upon,
and killing rabbits there; the perfon of whom he rented
the warren conftantly depafturing the fame, and plough-
ing fome part thereof. Lord Kenyon C. J.—« If we
were now called upon for the firft time to make a deci-
fion upon this ftatute, perhaps I fhould have fome diffi-
culty on the fubject; but the courts have put a liberal
conftru&tion on it. I cannot quite agree with the deter-
mination of Rex v. Lockerly, becaufe, after it had been
decided in fo many cafes, that an incorporeal heredita-
ment would give a fettlement, I fhould have thought
that that cafe would have received a diffcrent determina-
tion. But without confidering that cafe, I think that the
pauper took a tenement in Chaldon Herring, both by
renting the dairy and the warren. Lord Coke fays; that
prima torfura is a tenement; then the dairy was a tene-
ment; the other taking was allo fufficient; for it was, if
I may ufe the expreflion, a pernancy of the profits of the
land, by the mouths of the rabbits. A free warren is the
fubjet of a family fettlement; a precipe will lie for it,
and the renting of it is fufficient to give a fettlement (1).”

And in a later cafe, Rex v. Lockerly, was exprefsly
over-ruled. The pauper rentcd of Chapman, under a
verbal agreement, twenty cows at 3l. 10s. a cow, per
annum. It was alfo agreed, as is ufual in fuch contra&ls,
in the county of Dorfet, that the owner of the cows fhould
feed and fupport them, and for the purpofe of doing fo
in the beft manner, that fuch cows fhould depafture in
certain lands, called the Cow Leeze Grounds, from May-
day to the 18th of September, and after that time,
in certain meadow grounds, which are kept for that pur-
pofe, from the time they are mowed, and when the paf-
turc of the meadow grounds were confumed, that the

cows fhould be kept by Chapman in-fome other of the

(#) Rex v, Piddletrenthide, 3 Term Rep. 777, 32 Bott, 104, Pl 151
farm



Of the Kind of Tenement.

farm grounds, with the other cattle, or to be foddered in
the farm-yard with hay by him. The land called the
Cow Leeze was to be laid up by Chapman at Lady-day,
and not fed upon by any cattle whatfoever until May-day.
Chapman was not to feed any other cattle, either in the
Cow Leeze, or meadow grounds, whilft the fame were
fed by the cows tented by the pauper; but the hay of the
meadow grounds was taken by Chapman, and the Cow
Leeze ground fed by him after the cows had quitted it.
If any cow did not calve before May-day, or died, or
became barren, or fick, an allowance was to be made.
The pauper was not bound to repair any fence in any
ground in which the cows were fed. It was further a-
greed, that the pauper fhould have a dwelling houfe and
a right of feeding a mare on the farm, keeping his pigy
in the yard, and cutting fuel for the ufe of the dairy ; bu
he had no other right whatever. The contraét continued
in force five years; during which time the pauper refided
in the faid houfe on the farm. Lord Kenyon C. J.~¢ It
being impoffible to diftinguifh this cafe from Rex v. Lock-
erly, 1 think we are bound to deny the authority of that
cafe, and to fubftitute, in its room, a better expofition of
the ftatute of Car. 2. It has been argued, that if we de-
cide this to be a tenement, we. fhall depart from the words
of the ftatute: but, in this cafe, the pauper took a tene-
ment ; emphatically, a tenement.  Any thing is a tenement,
which is a profit out of land. In order to take a tenement,
it is not neceflary that the party fhould have a fee fimple,
or fee tail ; any minute intereft in land, is parcel of a tene-
ment. 8uch minute intereft, indeed, cannot be entailed,
but all the parcels, when confolidated together, may.”

‘¢ A beaftgate has been held to be a tenement; and yet
that is not the whole land, but the profits of the land to
a certain amount. So here the profits of thefe lands are
to be taken exclufively by the cows which the pauper
rented. If the cattle had been his own, and he had rented

the
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the feeding of them, that would unqueftionably have been
a tenement ; like the taking of the pafture, the hay, and
aftermath : and I think that thefe cows were the pauper’s
for a certain period ; they were not fo far his own, that
he could have fold them, but they were his, that he
might ufe them under the contratt for a limited time.
And this was not the lefs taking a tenement, becaufe the pau-
per could only enfoy the lund in a particular mode ; for in
many farms the tenant ftipulates, that he will not depaf-
ture fheep or horfes on particular grounds. I do not fee,
therefore, why this is not, ftrictly fpeaking, a tenement;
for the pauper had, for a certain part of the year, the ex-
clufive right to the pafturage of thefe grounds, ‘o be taken
by the mouths of the cattle. The other judges concurred,
Buller J. adding, ¢ By the very terms of the contra&, no
other cattle, not even thofe of the farmer himfelf, were
to be fed on thofe particular grounds on which the pau-
per’s cows were to depafture; wherefore he had the ex-
clufive pofieflion of thefe fields during that time. This
goes a great way to anfwer the difficulty ftated at the bar;
for as, at prefent, it feems to me, that if the pauper had
the fole pofleflion, or, which is the fame thing, the fole
profits, he might have maintained trefpafs (1).

And, in conformity to what was thus obferved by
Mr. J. Buller, leafes of this fort have been held fuch a
demife of the foil and exclufive ufe of all the grafs (that
fhould grow on the clofes, particularly enumerated in the
leafe) to be taken by the mouths of the cattle, as to enti-
tle the tenant to bring trefpafs, or “diftrain any other cat-
tle of the leflor for doing damage there (2).

In the foregoing cafes, there was a demile in effet of the
exclufive right to the herbage and produce of the foil for a
limited period. But a right to take the herbage by thefe

(1) Rex w. Tolpuddle, 4 Term (2) Burt w. Moor, § Term Rep.
Rep. 652, 2 Bott, 106, P& 153. 329,

means,
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means, in common with other petfons, is equally a tene-
ment within the ftatute.

2y

The pauper, during the time he occupied 2 houfe of Rentings

the annual value of gl.rented the ley of two cows from
May-day to Michaelmas, at fix guineas, in a large pafture,
containing one hundred acres, and of the annual value of
250l. belonging to Mr. Mundy. The pauper had not
. the exclufive pafture of the land, and was under no re-
ftriGtion as to what cows he kept in it. Lord Ellenbo-
rough C. J.—¢ The prefent cafe is nothing more than a
common in grofs, which has been holden to be a tene-
ment within the ftatute (1).” Lawrence J.—*¢ In Rex
o. Piddletrenthide (2), Mr. Juftice Buller ftates, that
the queftion, in cafes like the prefent, is this, whether
or not it be a contract to receive profits out of land ? If that
be fo, it determines this cafe; for here the cows were
the pauper’s own, and the contrat which was for the
pafturage of them was, to ufe the words of lord Kenyon
in the fame cafe, a contraét for the pernancy of the pro-

fits of the land, by the mouths of the cattle (3).”

But a contra@, whether annual or otherwife, for the
ufe of machinery affixed to a tenement, is not within
the ftatute, although conneéted with a limited ufe of the
building by a -right of working therein, or even with
an exclufive occupation of part thereof, if fuch part is not
of the annual value of ten pounds.

The pauper entered into an agreement, under feal,
with B. the owner of a corn-mill, whereby he covenant-
ed with B. that he would, with horfes and carriages,
at his own cofts and charges, from 25th September 1790,

to 25th March 1795, deliver, at the corn-mill belonging

to B. weekly, and every week, three loads and an half

(1) Rex v.Derfingham,apre,a1,(9). (3) Rex w. Holiington, 3 Eaf,
(2) Arte, 245 (1), 243,
of
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