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CHAPrER XXIL 

of Settlement h, flT"Ving an Office. 

SECT. I. 

01 the Kind eF OJ/iu. 

T HIS {pecies of {ettlement depends upon 3 & 4 w. 3, Cr'OIIM of 
c. II. feet 6. which enaCts, "that if any perron, ~:..m;.:­

who {hall come to inhabit in any town or parHh, {hal) .II ... Co u. 
for himfelf, or on his own account, execute any public c. 6. 

annual ofIic~ or charge in the faid town or pariih, during 
one whole year, then he {hall be adjudged and deemed 
to have a legal fettlement in the fame, though no fucb 
notice in writing be delivered and publifhed, as is heoreby 
before required." 

1ft, It muft be a public, but need not be a parifh of. r. OIliCft 

lice. Not only thofe of pariili clerk (1), and fexton (2), r::: 
(I) GattllQ •. Milwich, ~ Sake 118. ~ Bott, 166. PI. su. n.170. ... 

516 •• Hott, 156. Pl. 191. PI. .'5, and the cbll,dl CKcbarel ia 
(ll) An 'IT, Li,crpl)Ol, 1 Tere Rep. tFlit c.r. w. itot the pa-ill dlun:h. 

VOL. II. B byt 
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but alfo a warden for the borough (I), a tithing man (2). 
petty conftable (3), or borfeholder (4), 'colleflor of the 
land.tax (5), and duties on bift~s and burials created by 
6 & 7 Will. 3. c. 6. (6), are offices within the aa. Like .. 
",ife the office of bailiff, or aletafter for a borough; which 
conGfis in infpe8ing weights and meafures within the 
borough, and warning the jury to ferve at the ,col,lrt 
leet there (7) ; that of aletllfier of a' borough (8); and 
a hogringer JOt" tht partfo; the duty being to attend 
the open .commons, to fee that all hogs turned 
thereupon, are rung, and to impound fuch as are not, 
the officer receiving one penny for imp'ounding, and fix 
pence for ringing each hog, being an office of great an­
tiquity, and ferviceable to the inhabitants of the pa­
rifh (9), have been adjudged to confer fettlements when 
duly executed. Lafily, where the feffions fiated in their 
cafe, that the pa'uper was legally appointed gov~or in 
the work-houfe in the parifh of J. at an annual falary, 
and that the faid office is a public annual office; the 
court were of opinion, that the: facts ftated precluded 
difcuffion of how far it was Within the: aa, for the fef­
fions had found that the pauper ferved a public annual 
office in the parifu (10). 

But where a perfon was nominated by the reaoT, and 
licenCed to perform the office of curate in the pariili and 

(I) St. Mary 'II. St. Lawrence in 
Readillg, 10 Mod. '3' aBott, 155. 
PI. '97' 

'(a) Holy Trinity '17. G~dington, 

Car. Sctt. &: Rem. 71. 2 Bolt, J 57' 
Pl.lol. 

(3) Rex'll. Hope, Manfe!., Cald. 
2;2. J Botr, 166. Pl. 110. Rex 
'II. All Canning!, Burr. S. C. 634. 
a Bott. 164. PI JOS. See lifo R~x 'II. 
Winterbourn. Burr. S. C. 510• t1l. 
I, (.). 

(4) WiDlham ... Scllin&e, Burr. 

s. C. U]. I Str. u99' s Batt, 
161. Pl.'04· 

(i) Res: 'II. Hammond, a Bott. 
, 56. PI. '99. 

(6) Bifham '17. Cook, ib. Pl. 200. 

See Jlfo Rex ... Whittlef.a, P-/l,(9). 
(7) Res: '1/. Whitchurch, Burr. 

S. C. 365. 1 Batt, 162. Pl. 106. 

(8) Rex "'~ Bow. 8 Term R.ep. 
445. I BOlt,7I7' PI. 1001. 

(9) ReI... "bhtlefu, 4 Term 
Rep 801. 2 Borr, 166. Pl. J IS. 

(IO) Rcx'V, Illllillftu, 1 Eaft, 8]. 
pariib 

6 



Of the Kind of Offill. 

parllh church by the bifhop, who affigned him a yearly 
ftipend, and the perf on performed the duties for b yean. 
The feffions were of opinion, that this was no fervice 
of an annual public office or charge under the aa, and 
the court thought it impoffible to argue againft this con­
duGon. For pt,. Lord Kenyon C. ].-" The ftatute was 
evidently intended to be confined to inferior annual of­
ficers, fuch as conftables and the like,' known to the pa­
riih, and though, in fome inftances, the conftruCl:iotl 
had been carried further, yet he was not inclined to e~­

tend it to cafes ftill further from the contemplation of 
the legifiature (I ).'" 

2d, The office, or .charge, muA: be a public inftitu- s. Mull lie 
tion. The exercife of a private employment con- ~:b1i1: of. 

fers no fettlement, although ever fo notorious in the 
parifil. 

" Every employment in the pariih is not equal to ex­
prefs notice, though it be a matter of notoriety to the 
parifh. It was once ' made a queftion, whether ihoeing 
the horfes of the lord of the manor was not equal to no­
tice, but it waS determined not to be equivalent. If a 
perf on is hogringer to certain individuals onlY,(2), he 
would not th~reby gain a fett1cment: but if he is not 
merely an officer of A. B. or C., but of all the inhabit­
ants of the parifh, he does (3)." 

The pauper was a (chool-mafier, and officiated as 
fehool-mafter (4) in the pariili of Melborne for ten years. 
During his continuance in the faid fchool, Lady Betty 
Haftings conveyed by deed, inrolled, certain lands to 

truftees, and their heirs, to receive and pay the rents and 

(1) Res •. Wantlp. a I.ft. 6S-
(a) A.t.. iI. ' 

1IfII" s, (9)' 
(4) In the clwitr,(,bool: fee th. 

"p~rt, I Wile. .7-' (3) p., Lord KrDyon C. J. RcK 
w. WhittJt{u. 4 Term Rrp. "1-

Ba profit. 

Notoriety rtI 
rmploymeat 
Wuliil:itac. 

t. School­
mlfter DO 
oSee. ' 

of 
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prohts mtn' alia, as follows: " Alfo the yeatly fum ot 
101. to the charity-fchool of Melborne, in the county of 
Derby, to be paid to the vicar there, for the time being," 
which fum of 101. the pauper received from the vicar of 
Melborne aforefaid, from the execution of the {aid deed, 
.to the time of his death. By the court.-U A fchool­
mafter is not an office, but only :In employment; and-what 
jnte~eft the pauper had in the fchool, whether for life, 
or otherwife, or how he was admitted to, or came to the 
employment, does not appear. The vicar is the perC on 
entitled to the 101. pt,. annum, and not chuling to teach 
the fchool himfelf, he paid it to this poor man as his de­
puty, which could not gain a fettlement for any perfon 
whatever (I )." 

1. Curate or On the firft of Oaober J 766, the vicarage of the pa.: 
(equ,fiercd rifh of Over was fequeftered for three years, or till the rj,jn,. 

bifhbp Qlould releafe the fame. On the twelfth of Oc-
tober aforefaid,· the pauper was ordained deacon, to fup­
ply the cure during the fequeftration. From die fifteenth 
of OClober aforefaid, to the fifth of June 1768, he per­
formed divine fervice as curate, and refided in the parilh.. 
of Afron, by exchange, with Mr. M., who paid him 51. 
a year for doing duty there, in addition to his falary pf 
35]' a year, which was.paid him by the churchwardens, 
.who were the fequeftrators of Over, until the -firft of Oc­
tober 1769, when the fequeftration ended. From June 
1768, to the firet OCl:ober 1769, the pauper did tho 
duty as curate at OVeT, and refided there; but it did not 
appear that he had any licence to the curacy of ACl:oH. 
Lord Mansficld.-u There is no colour for confidering 
this- as an annual office: it is no office at all." Afton J. 
-" You cannot call it an annual office, when the Ie­
queftration may be determined at any time. It is not 

(I}Rcx.,. MelbOfne, Burr. S. C. 
~44; nom whence the tafe i, here 
ftated. I Wi;' 17- S. C. (,om 

3 

which the opinioD p( the court i, 
thello t Bott, 16" .PI. 105' 
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the annuul office of a eonftable or a tithing-man; they 
are appointed yearly, and to fene for a year (I)-" 

3d, As it is unn~cefi"ary that the office fhould be of a 
parochial nature, it is equally fo that the appointment 
fhould be in the parifilioners. 

Thus, the colleClor of duties on births and burials ap­
pointed by the crown (2); a cOllftable put in by the leet(3); 
a tithing man by the fteward of a leet (4),· O!" by the ju­
rors (5); the clerk of the parifh appointed by the par­
fon (6); a fexton eleCled at a velhy by the proprietors 
of feats in the church or chapel (7), have been held to 
acquire fettlements by ferving thefe offices. 

4th, The office muft be annual; that is, the perCon ap.­
pointed into it, mun be liable to the duties for a year 
at lcaft. 

The feffions found, that by a cuftom in tIle hundred 
of P., in which the parifh of C. lies, the occupiers of 
fmall tenements ferve the office of tithing-men for half a 
year onl y at a time. The pauper -f&:rved this office for 
one half year; and after an interval of twenty years. [or 
another: he gained no fettlement. For by "the cur­
tom here ftated, it is no annual office (8)." 

5 

3· Mode 01 
ap;>Ointmtnt 
immaterial. 

IallaDCel. 

4. Mull. 
IDD1I*I. 

Ti.hiQI. 
(erving 
h.lf y."I, 
by cuftDaa. 

But it is not necefr.,ry that the office fhouJd be ftri£lJy M., .. 
annual, i. t. limited in duration to a year, A Creehold Ion~er tu. 

1uri,. 

(I) Helfing.on~. Onr, Burr. S. C. 
7+6. t Boa, 165- PI. :&09, 

(:&) Ei/halIl'll.('uok, ""Cf,:&, (6). 
(3) Ptr Powel r Gatton'll. Mil. 

with, IInte, r, (I). 
t4) Holy Trinit)' 'II. Garlington, 

• "tt, •• (1). 
(5) Ru... Al!caDDing~, IIl1tl, 

" h)· 

(6) Galton •• Mn~h. "'" t. 
(1 l. and fee St. Mllui" •. St Mary 
K3~lendor. RUlf. S. C. '7. ~. 6. 
(3 ). 

( 7) Rea •• Linrp03l, II"", " 
(1) • 

(S) Culd A/htDD •• W.oodcbeau • 
Burr. S. C. i4+- a Batt, 16,. Pl. 
'&'40 

oBice oBi
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office for life, as of fexton (I). or parifh clerk (2), are 
public annual offices within the all:. 

5th, The office muft exift within the parHh where the 
party reudes (but it may extend beyond it). Thus, .a 
confiable of a city, confifiing of feveral parifhes, the du­
ties of the office being to be executed through all parts of 
the city, gains a fettlcment in the parifh where he re­
fides (3)' The warden of a borough, exercifing the office 
in the parifh where he claimed a fettlement, and in fome 
others, gains a fettlement (4). 

So a perfun was ele8ed fexton 'to the church or cha­
pel of St. James; which, with part of the church .. 
yard, ftands in the pariih of Walton, and the other part 
of the church-yard in the parifh of Liverpool; but no 
corpfe was ever buried in that part of the church-yard in 
Liverpool' pariih whilfi the pauper executed the o£fi<;es 

although they are lince. The inhabitants of Liverpool 
attend the church of St. James in a large proponion,and 
the fexton reuded in Liverpool. Lord Kenyon C. J. 
"The church-yard lies in two parifhes, and the {exton 
gained a fettlement in that in which he reuded (s). 

The office need not extend over the whole parifh. 

Thus, a tithing-man, whofe tithing did not extend over 
the entire parilh, but comprehended the part wherein l)c 
reuded (6). The bailiff, or aletafier of a borou:;h, which 
borough was not one fifth or fixth part of th:: parifhJ ac­
quired fettlements (7)' 

(,) Rrll', UVfrpotl', IIl1f', J, (s). 
(s) Catton.,. M'l"'ich, ""f" I, (,). 

ud the opinion of Aftnn J. PelfJr.,­
toD" Ovcr, 11"/', 5, ,(1). 

(3) St M.urice .,.51 Mary K.I­
Iendar in Wincbe!tcr, ."ft, 5, (3)· 

(~) St. Mar)' 'II. !'t. La~nCDCC ill 
Jba~in" •• 11, s, (.). 

(5) R~.,. Liyr'pool,,,,,tt.l. (1). 
(6) Fit.le,",olth .. . Pullbotoullh, 

sHn'I,r67' PI.U3 
(7) Rtlt 11 Whilchurcb, ""'t, s, 

(7) i and fee Win~hQ'l 'II. StllWiJr, 
Burr. S. C.~n3' s Bott, 16,. t'l. 

&04· 

SECT. 



Oftht EltllionJ StnJiu, I1nd Rtfidtna. , 

SECT. U. 

Of tb~ EltEliMl, Stnnet, and R!fitkncl. 

THB at\: requires, that the party, claiming a fettlement, Olli~ lIMIt 

fhall execute the office in the parilh for himft:lf, and on ::-;.r:;~ 
his own account, during one whole year (I). ow ... · 

COUlL 

1ft, He mull. therefore be legally placed in the office. J. M,.t III 

J. H. was told by his wife, on his return home, cc that a ~~J i. it. 
perfon, whom he knew to be bortholder Qf the borough ~· lbol". 
of W. in the parifu of W. left a wooden .t.ally for him. ~i~~~':' 
at his houfe, as a token that he ]. H. had been chofen, IIICIIt,1 .. 

at the court-Ieet, held for the manor, borfholder for the 1"ikllDt. 

borough of W.; but {he had burnt the tally before his re-
turn home." I. W. was not prefent at the coun-Ieet, Dor 
did he know, of his own knowledge, that he was chofen 
borCholder; and no record, or prdentment of the jury '0£ 
the leet, or any other evidence of his appointment 0; ele~ 
tion, except what his wife- to:d him, was produced at fef-
fions. It appeared, that he never took the oath of office, 
but that, within the year after, his wife had told him the 
tally had been left at his houfe, he executed one warrant 
of a jufiice of the peace for the county, diret\:ed to the 
borlholder of the borough, and for the year was willing and 
ready to execute the office. Lee, C. ]._u The act re-
quires a legal placing in an annual office. It is fiated, ne-
gatively, th:l.t there was no pnJ~ntment, no admiffion, nor 
fwear~ng; fo that here is no foundation for fupporting a 
legal placing. The evidence of being told of the tally, is' 
nothing that can merit any regard. The evidence of th~ 
legal placing in the office, is found in the negative i for al 

(r) , " .. W. 3' c.l1. r. U, "", I. 
B4 DO 
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no prefentment was offered in evidence, we mull: take it 
that there was no prefentment at aU (I ).It 

So, where it is an immemorial cuftom to prefent all 
conftables to ferve for the tithing at the manor court-Ieet, 
one -who is fworn into the office, b~t never prcfc;nted at 
anT co~rt leet, gains no fetdement (l). 

But i~ feems, that where fwearing into the office is 
necefi"ary. if the perf on appointed fervea his year, he is 
legally placed therein, although not fworn until half the 
year is exp~d (3): 

~f the officer is properly appointed, the aauaI fervice 
performed in the parifu feerns immaterial (4). It is fuf. 
pcient, if he is ready to do hi. Jiuty when called upon. 
And when it is legal for him to execute the office by de .. 
puty, fuch fervice confers a fettlement up~m ~e princi .. 
pal (5). 

But a deputy gains no fettlement. by ferving the office 
(6), for the acx requires that he {hall execute it for him~ 
felf, and on his own account. 

At a court-leet of the manor of·W. & H. R, B. efq, 
'W~s prefented, by the leet jury, to be conftable for the 
year enfuing for the tithing of H ; R , B. having notice of 
the appointment, procured the pauper, to ferve the of ... 
~ce, to give him a fettlement. The pauper was accord. 
ingly fworn in before a juftice of peace, and ferved for 
the year, but was never prefented at any court-leet, as 

{I} Win&ham '1>. Sellinle, Burr. 'II. Pullborough, ih. 167. PI. 213. 

S. C. 2~1' :I Botr, ,61. PI. 7.04. (4) Rex~. Livrrpool, tl1m," (z). 
(I) Rex ~. Winterbouro, Burr. (5) Rex ~. Hope Manfcll, C.ld. 

LC. 570. 2 Bott, 167. PI. 207. '5'. I Bott, 166. PI. :uo. But 
(]) Holy Trinity'll. Garfin, ·on. I deputy i& in (ncr&! cafes III in­

.ftlt, ", (7.) i aDd fee St. Maurice '1>. dependelltofficu. 
St. Ma,y C.llcndolr iq WillcheBer. It.) Lothfomc 'II. Shuiifbalc&, J, 
" Butt, 1)1. PI, i03' fittlcworth' ViD Abr. 379' 

efq, 



Of tJJe ElelJio1f~ Seroict, IJ1U/ Re.fidintt. 

was the immemorial cuftom. He gaiDe4 DO rettk. 
ment (I). 

Even if the perfon is appointed to the office as principal, 
and not as deputy, he gaim no fettlement if he is placed 
there, and ferVes for, and on account of another. 

T. P. whilft he lived in Putney, was, at a court leet, 
fworn tithing-man for the manor and'parilh in manner· 
following: " The jurors prefent to the office ef tithing­
man for the year enfuing M. I. A. who, by leave of the 
court, puts in his place T. P. and he is fworn." T. P. 
ferved the' office, but J. A. whofe tum it was to furnifh 
a tithing-man, paid all his expences attending the execu­
tion thereof. Lord Mansfield.-" The quefi:ioll is, whe­
ther the pauper ferved this office for bimfelf, and on his. 
own account, or not? The queftion is not, how be was. 
prefented to it, but how he ferved it. M. J. A. wu 
the perfon ' in turn to furnilh a tithing-man, and he, by 
leave of the court, puts this man a day-labourer in his 
place, and paid him all the expences attending the execu. 
tion of the office, and A. received the benefit of it, by 
being difcharged of his obligation to ferve in this, his 
turn, therefore he f~rved for A. It is true, that A. W;lS 

not liable for his mifcondua, for he was not deputy to 
A. but yet it is. clear , that he executed the office for A. 
and not for himCdf, and on his own account, according 
to the meaning of the aa of parliament."Afton J.­
.' This man appeared to have ferved for A. and not to 
have executed the office for himfelf, and on his own ac~ 
count. . Though he was indeed fo far the legal officer. 
that he m:ght have had a good defence upon an informa­
tion in nature of a quo 'warranto, .brought againft him fill' 
executing the office, yet it don't,fQ.llow that he executed 

(I) Rex •• WintcrbourDI, All, " (s). 
it 

CollllMe 
lea&1ly 
place4 ill "'­
'ceo llet 
(erwlnl_ 
another'. 
accou&o 

M. 
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it (or himfelf, and on his own account, within the intent 
and meaning of this aCl: (I )!' 

The fe"icc muft be for one whole year. The pau­
per was chofen a tithing-man at a court leet, and con-· 
tinued to execute his office for five months, when be­
coming. chargeable to the pariili, an order of removal was 
made and executed, and the court were of opinion, that 
he was well removed, and gained no fettlement (1). 

The pauper, at a court leet holden by adjournment 
for the manor :md borough of C. on 16th NO't·mthtr 1792, 
was appointed to the office of aletafter, and duly fworn, 
according to the cufiom of the manor, to execute the faid 
office for &1e year then next enfuing, or until he 1boulcl 
be lawfully difcharged from the fame. He. acc.rding]y 
entered upon, and executed fuch office until IjI N~ 
her 179'3, when, at a 1imiJar court holden by adjour:l­
ment, a new officer was appointed in his fiead, and 
{worn in the fame manner. He gained no fettlement, 
for the words of 3 W. 3 c. II. C.6. are to be conftrued 
according to their plain and obvious meaning t and 
he did not fc"e " a whole year (3)." 

There muft be a refidence of forty days, at leaft, 
in the parilh in which the office is executed and the 
fettlement claimed. No cafe has come before the court 
upon this fubjea, although fame may be conceived 
which might give rjfe to difcuffion. It is undetermined, 
therefore, whether <a refidence of forty days is fufficient, 

(.) Rex .,. All r.ooina'. BUIt'. it would be odd 10 place him (the 
S. c. 634. Anr" ~. (3). Ct'rrilical~d pauper) on • different foot.. 

(2.) Filtlewollh 'fl. Pullborough, ine frum otber paupel' who .re tu g~ill 
s Bott, 167. Pl. s13. /lurr. S C. fe:tlemcotl by the e~C1cJflnl .nnu.t 
2..;8. The pauper bere rt6decl under officu. IltId 'kilt il,/or, ""d .,,'i~l • 
• "flinclte, by virtue of S & 9 W. JtlU'." 
3. c. 30 .nd 9 & 10 W. ]. e. II. (3) Rn .,. BDw, 8 Term Rep. 
Jlut Lee C. J. obfene. j II Ihe 3 & 4. 44,S' • Botr, 7'7' PL ICO •• 
W." M. differ. from thi •• a j ,et 

fe"icc 
whole 
gaine

cour

10 



Of lhe EleClion, Stroice, and R~&I. 

or whether the party fhould refide for the whole year., 
If the former is fufficient, whether a relidence at dif­
ferent periods will connea? Or, fuppofing the pallpet 
to re/ide the firft forty days after his appointment in A. 
where his office or charge is to be executed, aDd then to 
remove into fome other parHh, but ftill difchargmg the du­
ties of his office in A. during the remainder of his year, 
whether he would thereby gain a fettlement in A ? 

If any analogy exifts between this fpecies of fettle­
ment, and thofe by apprenticdhip, hiring and fenice, 
Dr refidcnce upon a rented tenement of lot ptr ann",., 
or upon a man's own eftate~ the points are decided .. 
to them. 

SECT. m. 

Of tDf p,.oofi fUCtjfory to d/a!JJfIh thiJ &ttlnnml. 

al 

IT will be neceffi,ry to prove, dl, that the office is aft- ~r. __ 
nual, of a public nature, and to be executed in the pa- aIf.,. 
rith. 2.1, That the party was legally placed therein. 3d~ 

That he ferved for the whole year. 4th, The refidence. 

I rt, As to the D:1ture of the office. Some are known 
to the law, and rtand in no need of proof. Sueh is that 
of conftable, which exifts by common law; coUeaor of 
the land-tax, which is created by ftatute. 

I. N • ..,. 
of orfic:e. 
1 Coma,.. 
IawoHlC4lL 

But offices of a local nature, either depend, I ft, upon s. Of ...... 

charter or grant, whi,h lhould be produced, if in exift- c.al A&L_ 

ence; or, 2d, upon immemorial ufage, when it may be 
{hown by the court rolls of the manor (I)t or an ancient 

(I) Rattlifl'c ~. Chaplin, 4 Leoa. '4L 
cunOID-
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euftomary or the place (I), or by entrie~ in the parilh 
books (2), or by perfons who are acquainted with the du­
~c" from having feen them claimed and exercifed. 

~d, It remains to be decided, whether, in appeals of 
this kind, it is neceffary to prove a regular title to the 
office, as the party himfdf muft do, if it was qu~ftioned 
in an information in the nature of a qua 'l.lJflrronto; or 
whether, aCl:ing in .the office, is prima facie evidence of a 
legal appointment (3) ? 

In a cafe where a prefentment of the jury or the leet 
was nece1Tary to the appointment of a bor{holder,. and 
no record or prefentment was offered in evidence, Lee 
C. J. obferved, "as no prefentment 'Was tfftrd in evi. 
dence, we muft take it, that there was no prefentment 
at all, (4):" and upon an indiament againft churchwar­
d~ns for refuling to join with the overfeers in making a 
poor rate, Pratt, C. J. held, that an appointment of the 
overfeeTl, under the hands and. feals of two. jult ices, 
muft be produced; for the court is to judge whether i 
be fllfficient ($). 

Such proof [eems nece{fJry in all cafes where the mode 
of appointment depends upon local cuftom, ':lnd although 
it may be unneceffary in others, it is at kaft the fafd\; 
mode of proceeding to adduce it. 

Wherever the 3ppointment depends upon a record, or 
written inftrument, either the original, or an examined 
fworn copy, fhould be produced in evidence (6). 

(r) Oenn .... Spray, 1 Term ~ep. 
466. Edwin ... Thllmu, , Ven., 

4R9' 
(1) Sk.d ... Htaton, • Term 

Jtep.669. 
(3) See the opinion of Boner]. 

lIetJ)'lIlillv. Wife, •• ". Vol. I. 379' 

r. r Win,ham ... Sellinge, Burr. 
:-.. c. ~B, iln/t, g, (l~. 

(5) Rclt ... Arnold, I Str. lOt. 

(6) For the l,w reC,c8:ing c<'pie. 
under feal, which ba .• e little, if any 
lefe'fllet 10 th~ prefent (objetl. (ell 

Bqll, L. N. P. :u6. 
Tho 

(6). 



Of the Proofs nece.ffar, (0 d/abliJh this Settlement. 

The principle which regulates the admiffion of copies 
of public inftruments i. thus laid down by Lord Holt, 
C. ].-" That wherever the original i. of a public na-
tun', and would be evidence, if produced, an immedi-
ate fworn copy thereof will be evidence (I )," bccaufe, 
fioce thefe matters lie for the public fatisfaaion, every 
man has a right to their -evidence, and in feveral places 
they cannot be at the fame time (2). 

Where a fworn copy is given in evidence, it mull WhIt 

contain a copy of the whole inftrument, for the pre- copiN. 

cedent or fubfequent words or fentente may Tarf the 
fenfe (3)' 

In order to let in the evidence of. a copy, it mull be How 
proved on oath to have been duly examin~d. This is prOft4. 

done by fome perf on, ufuaUy the officer, who hal the 
cuftody of the inftrument, reading it o~r while the wit. 
nefs perufes the copy, and afterwards by the officer re:\d. 
ing the copy while the witnefs holds the originil, and 
obferves whether it correfponds therewith. 

Circumftances attending the appointment which de­
pend not upon cuftom, or written documen.ts; fuch as 
the fwearing in of the officer, .&c •. are to be proved by 
oral teftimony (4). 

(I) Lyncb ... Clarlte, 3 Salk. 
15+ Doul' 593. Bull. L. N. 1'. 
:n~. i~. "41. n Vin. Abr (A. b. 
.. 6., Tillard ... Sh~bbeare, " Wilr. 
366. Birt., Barlow, DOUi' 171. 
i.el ... L.rd Geo'lc G(I:don, i •. 

593· 
(~) Gilb. La_ of Evid. 3d Ed. 48. 

AI to when copiel of pri .. a~ lnRna. 
m.ntl are admiftible- in e,iGCII", lee 
"''', Vol. 1.38 •• " h .. 

(3) "Bull. L. N. P •• il. S ", __ 
rho Bat rbi. 0111, man., that Ul 

entire c~PJ laould be ·,hen of .bat 
r ,llta to the Cahje& mlt·e. I at. ",. 

If In entTJ ill the minor boolu, or 
copJ-buld roll. i. relied upon; a com. 
plete cop, of tbat JIIIrticlllar entrJ mull 
be proyed, and a"t .of the entire boLt, 
or rolli, ree Bull, L. N. P. 1$1. 

(4),AMt,.Vol. I. 'J~4.1I1'f' 

This 

(3)' 

mull be 
fenfe 

a 
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This proof, as alfo that of ferving the office and reG. 
dence, depend upon the fame rules as the eftablifhment 
of any other faa neceffary to any other kind of fettle­
meDt (I). 

CHAP. 

other kind of fettle­14
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CHAPTER xxm. 

OJ Sellkmenl, upon a 'Tenemenl of ten PDunds IZ r,,,,, 
Vldw •. 

SECT. I .. 

THIS kind of fettlement depends upon 13 & 14 Car. 
2. which confines the power ,of remonl, to .cafes 

where perfons " come to fettle in any tenement, UDder 
the yearly Talue of ten pounds (I)." 

StatIItIe IS 
IE 14 c.. 
&. Co lao 

The aa fpeaks of the annual value, without mention of fit,." 
the inhabitant's eft ate or intereft, and at firO: view feema al ilia .... 

to require, that all tenements which give a fettlement fhould 
be of the yearly value of len pounds, without rcferen:cc.to 
the nature or manner of acquiring the eftate, whether 
freehold, copyhold, leafehold, or a minor intereft. 

The judges entertained originally, fome doubt. whe ...... 
ther this was not the true confiruCl:ion (1). It has how. ~a.. 
ever been long fettled, that where the inhabitant has a 
freehold (3) or copyhold (4) intereft, the yearly value of So CopJ. 
the tenement is immaterial (s). .... 

(1) A.", chap. lYi . p. 147. This 
rpeciea of fetdcmcnt, IS a!fo th4t "y 
eftate, Ire tather CI(e, cltccptcd out of 
thia !\atUIe, th.n ~plltcd by ie. 

(" Rei: •• StiDmorc, Skin. &61. 
• Bott, ,6. PL 13'. 

(,) Seu.~1 cited, n,., Vol. I. 149. 
P';. claar. ai •• 

(4) HanG" •. Urwin, • Bact, 
46S' Pl. 485' roll,? Re& •• 
Butcleer, i.. 5'+ PI. n+ J Suo 
163' 

(s) A'to the dF,& of 9 C_ I . 
c. ,. f. 6. UP"D the Yllue of c'!aIn 
Icquirecl by purdWe. fee 1"1, daap. 
&&W. 

of ten PDunds IZ r,,,,, 

of 



Of Settlement, upen a tiene""nl oJ 
As it. is likewife, where a leafehold intereft devolves 

upon the party by operation of law (1). And the rule ex­
tends to leafeholds purchafed for a valuable confideration. 
It is raid down by Lord Chief Juftice Lee, that" before 
9 G. I. f. 7" every body that came into a parifh, ·and 
made any purchaft 'tuhatever, was irremoveable (1)." Ids 
likewife obferved by Mr. Juftice Dennifon, that in Mun­
ley'll. Grandborough, it was holden by Lord Chief Juftice 
Pratt, Mr. Juftice Eyre, and Mr. Juftice / Fortefcue, 
C( that any perfon who has an eftate of freehold, copy­
hold, or for ytars, hy aB tf law, (as defcent, marriage, 
executor, adminifirator" or purchaft, may dwell upon 
it as his own, and is not remove able, if he continues 
forty days; though under 101. p(r annum. But he muft 
ab1de forty days in order to gain a fettlement. And no­
tice is not necdrary, becaufe he is not removeable from it. 
'But Powys held contra, 018 to a tenn for yean l.U1det 
101. ptr annum value (3)." 

And in a very recent cafe, Mr. Juflice Lawrence re­
marks, that the juftice's power to remove, is founded on 
13 Be 14 Car. 2. C. 12., which extends to any perron 
who ihall cQme to fettle in any tenement, under the 
yearly value of 101.; and thefe words never having been 
deemed to relate to perfons living on their oWn cftates, 

(I) MurRey.,. Orancibotou£h, 1 
SIr. 97. :a Batt, 467. PI. 486. 
Burdcer cr.EaRwoodle7, ."tl, IS, (4). 
and the ,Ire I cited, 1'0]1, ch.p. ui". 
Thefe cafe, feem excrpted from 13 & 
14 Car.:a. not only beclu(e the pre. 
amble ot the ftltutel refer. anI, to 
pc,fonl in I Rate of VO(l:'lncy. which 
fuch inhabitant. are ~ot, but alfo, 
beelwe the word. U coming to C.t. 
tlc," IIC IIred in the enaClina part, 
which (cema to impl)'. that It mutt 
.. the put,', 'foluntlr7 la, "itb the 
UatcAtiGn of CettiiDI hiJIIfcli. See the 

opinion or the jud!c.; and partkll. 
larl7. Lee J. Rex 'It. Slindrilh, Burr. 
S.~. 7; of ARon J. Rtx cr. Ut­
toseter, . Ellrr. S. c. 538. 2, Bah·, 
479. PI. 4~ 7; of Grofe J. Rex'll. 
Stone, 6 't.,m Rep. 2.95. :a Bon, 
.506, PI. 5 1 I!. 

(:a 1 J.t:r ",. SlInsficld, Burr. S. C. 
2.10; and fee Rc:r 'II. St. Mar,',_ 
Whitcchaptl, ib. 55. . 

(3) Rtx C/. Well Shdford, Burr. 
S. c. 3 J 0 I and a ..,ote by Sir Jam" 
lIurr_, conlirmir.g the accuracy of 
Mr. J. ~JUWOD'$ DOte. 

whdhw 

As 

whdhw 
recen



ten Pounds a year ra/Uf. 

whdhcf acquired hy purchi!fo or otllerwife, or at whatever 
value; it followed, that every perfon refiding irremove .. 
ably for forty days ii, that pariili where his own property 
was, gained a fettlemcnt (1). 

There are two kinds of eRates therefore, in whi~ the 
Ilnnual value of the tenement is immaterial. 

Iii, Freehold, or copyhold. 

2d, Leafehold interefts, " which devolve upon the party 
by operation of law (2)," or are acquired by purchafe (3)' 

In queftions of fettlement, therefore, the annual value 
of the tenement is material, only where the intereft is 
lefs than freehold, or copyhold, or if leafehold is ac­
quired by fome at\: of the party, other than purchafe. 

Annaal.a­
IR, whm 
IIIItcrili. 

This [pecies of fettlement is generally conlidered as Thil fett" 
. db' f h 1 1 f melltes-acqulre y rentmg a tenement 0 t e year y va ue 0 tends to 

101. (4), not only becaufe the occupation is ufually un- other caret 
thaa rentin, 

der a contrat\: to pay rent, but alfo becaufe the credit • talUOeDt" 

given to the tenant, and his ability to pay 101. "" annum, 
have been deemed reafons for this exception in the 
ftatute, and the ground of the fettlement (5). But thi_ 

(I) Rei: ... Martley, 5 Eaft, 44. 
(1) See the opi"nion of Lord Ken· 

yon C. J. Res 'fl. Stone, .~tt, J 6, (J). 
(3) Semb. Rex 'fl. Stam6eld, ''''tt, 

16, (2). 
(4) See Res 'fl. Stanmore, ante, 1 S. 

CI). Harrow..,. Ed~cware, aft", 15, 
(4)· South Sydcnhall'l 'fl. Lamerton, s 
Bott,nS. PI. 171. P.j1,31,(I). 
The makertof 9 & 10 W. 3. c. II. 

(c:m to hne eon6dered it iD" thi. 
light when they e.~Cled, that DO per~ 
(on comillg iDto a puiOl under a cera 
UDcate lhall, IliA a CetticmCDt that, 

VOL. II. 

by an)' aa whitner, II IIDlef. be or 
they /hall rc.tlly, and b."a foU, t.u II 
It.Jt of • ""_,, of the .-alul vi 
J 01. &e. Thi. i. coofielercel .. rcfct­
ring to the annUlI, _nel Dot the _brolute 
",Jue of tbe tenement, in conformity to 
13 & 14 C. z. See tbe worell of LonI 
Mandietd C. J. R.e, •• Cold Alhtoa. 
Burr. S. C. 450. aBott, 5290 Pl. 
538, and tbe ca(ea cited hereafter. 

(5) KinYtr •• StoDc, J Su.678. 
/'Oft,IO. (4). aa. the cafe. haaher 
cited. 

c OpiniOD 

2d, 
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Of Settlement, &c~ 

opinion is not ftriCl:Iy accurate. Lawful pOfi"ellion at. • 
tenement, of fufficient value, . confers a fettlemeJ)t. al­
though the occupier is exempt from paying rent ($). 

It feerns thetefore to include cafes of voluntary donation, 
or permiffive poffeffion, where the occupier has no intere~ 
of fufficient permanency to entitle him to acquire a ~ttlc~ 
ment by eftate. 

His brother gaye the pauper a clofe, in the following 
manner: "I will give you a clofe in the parifh of A., 
containing about four acres, . to enjoy as long as I pleafe, 
2nd to take again when I pleafe, and you {hall pay no­
thing for it." It was held, that fuch poifcffion, when 
coupled with relidellce, conferred a fettlement; for the 
words of the fiatute are fatisned, as the party come, 
to refide on a tenement, of the yearly nlue of ten 
pounds (2). 

In conCidering tbis fpecies of fettlement, it is neceffary 
to examine, 1 a, What is a tenement within the meaning 
of the afr. 2d, Its value. 3d, The occupation, or 
coming to fettle thereon. 4th,. The refidenee. ·5th, 
The proofs necelfary to Cupport the fettlement. 

(I) This c!iflinlli"n plHpofely eJ­

thlde~ ,lie conli .;eralion of lea'chold 

jntrrtlh I'urch.«d for mllre th.n 301., 
and 0; a ld. annual value than 1<:'1., 
for .... hith f.e po/I, Chap. ~4' 

(~) Res 11. fi11on&ley. 1 Tum 

Rep, 2. Bott, U I. Pl. ,67, Alro 
Rrx 'fl. Nethe. (ul, 4 Term Rep. :& sS­
lofi, 41, (Il. Rex 'fl. Culmfiock. ~ 
Term Rep. ?so.loft. ,po (I). Res",. 
AIcW!orDu;h, .Eaad97,t~,~I, (l)' 
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SECT. U. 

Of tht Kina tf Ttntmtflt. 

THE conGderation of what iball be confidered a tene· 
ment upon which a perf on can come to fettle, admits of a 
two-fold divifion. I ft, What fort, or kind of things are 
comprehended within the term tenement. 2d, Whether 
the local fituation of a tenement, with refpeCl to the pa. 
riib, or the poffeffion of diftinCt tenements, affi:Cl the 
fettlement under 13 & 14 Car. 2. C. 12. 

Di.iliOll of 
C"bjea. 

1ft, As to the feveral forts, or kinds of things real, -T:.-C, 

comprehended under the word tenement, Sir William • 
Blackftone obferves, that, 

" Land comprehends all things of a permanent {ub­
nantial nature; being a word of very extenlive lignifica­
tion. Tenement is a word of ftill greater extent, and 
though in its vulgar acc~ptation, it is only applied to 
houfes, and other buildings, yet in its original, proper. 
and legal fen fe, it fignifies any thing that may be hQ/dtn, 
provided it be of a permanent natu:e; whether it be of a 
fubftantial and fenuble, or of an unfubftantial, idealltind. 
Thus, liberum tmemmlum, frank tenement, or freehold, 
if; applicable, not only to lands, or other folid objeCls, 
but a1fo to offices, rents, common, and the like: and, 
as lands and houfes are tenements, fo is an advowfoD a 
tenement; and a franchife, an office, a right of common, 
a peerage, or other property of the like unfubftantial 
kind, are all of them, legally fpeaking, tenements (I)." 

( I) s Bluk. Com. Book ii. Chap. n. p. 16. Inel fee the opiDioa 01' J.an& 
K.en7OD C. J. p,f, .So 
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Of Settlement upon (J CJ'entillent, &c. 

The legiflature feem to have ufc:d the word in 13 & 14 
Car. 2. in what the learned judge juft quoted calls the 
vulgar fen fe, and to have intended it to fignify houfcs 
and buildings, in which perrons could come to dwell 
aI1d fettle (I). 

Part of a houre is a tenement, in this limited fenfe of the 
word. Thus a firft and fecond floor unfurnifhed, there 
being only one door, and one ftair-cafe (2.) ; a ~op 

communicating with the houfe, but occupied feparate­
ly (3), have been hel9 tenements. 

But th~ term obtained a more extended conftruCliGn 
owing to the received opinion, that the ~biJity to pay 101. 

per annum is the foundation of the .fettlement, and whe­
ther the party pay it for a houfe for habitation, or any 
other tenement, which brings him in a profit, is not ma­
terial (4). 

It has been held therefore, that a water-mill (5) and 
a windmill, although it had no houfe, or place of reu­
dence (6), are tenements which confer a fettlemeJlt. So 
al(o a rabbit-warren, with a cottage upon it (7), although' 
the tenant have no right in the foil of the warren, except 
that of entering upon, and killing the rabbits there (8), is 
a tenrment. 

So a Land-fale colliery, i. t. not the mine only, but 
the frock of horfes, gin&, ropes, and other things, 

(I) Sec Ita .,. Hollingtoa, 3 Ea!, 
II]. 

(2.) R.ex 'II. St. George'., Hanover­
!'qllare, Bllrr. S. C. 69'" II Bolt, 
9'9' PI. '43; and in Rex'll. White. 
'hapel, a fUlnifued room WII held, 
tenement. ~ Bott, 100. Pl. 146. 

(3) Rex ... St. Gilca', in the Field •• 
BlIrr. S. C. 798. a BOlt, 99. fl., 
ItS' 

(4) Kinvtr ... Stont, 1 Sir. 6,8. 
(!) E,elyn .... Rentcomb, 2. Salk. 

536. II Bott, 96. Pl. J38. 
(6) Rex'll. Butley, lIurr. S. C. 

107. 2 BOlt, 97. PI. '4" Rex ... 
Knighton, s Trrm Rep 48, pop. 

(7) KiDver'll. Ston~, GIIU, (4)· 
(I) Rex w. Piddlctrcnthide. 3 

Tum Rep. T1a. 

neceiliry 
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neceirary for working, is a tenement within the Hatute, 
provided the mine, and engines affixed to the foil, are of the 
annual value of 10l. (I). SO are the tolls of a market (2), 
as alfo tithes (3)' And not only land (4), but a limited 
intereft in the profits are tenements; fuchis the grafs 
~nd aftermath of a meadow, taken for ten months (5)' 
The fogs, or after-grafs of a field, taken without fpecifi­
cation of the time in which they are to be uplifted, and 
give a fettleOlent if occupied forty days (6). 

So alfo, where a party held under a parol agreement the 
nfhing of a pond, with the wates, &c. a1fo all the fpear, 
fedge, flags, and ruthes, growing in, and about the faid 
pond; "he held a tenement; for the court will confider, 
that the fithery and foil palfed togmer." Buller J. 
" The faa of letting a fifhery is fufficient, and we muft 
pre fume, that the foil pa{fed along with it; though I am 
by no means ready to allow, that if it had been any other 
kind of fiiliery, it would not have given a fettlement (7). 

21 
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A cattle-gate in a ftinted pafture is a tenement, for it CaftIa ... atc, 
palfes by leafe and releaCe, and cannot be devifed, but b1 . lie. 

the ftatute of frauds (8). As is alfo a common in grafs. 
Lord Coke faY6, that a przcipe will lie for it (9)' 

(I) Rclt CP. North Bedburn, Calcl. 
451. 1 Bott, 101. PI. '47. 

(,) ReJI 'V. Chirping Norton, S Iaft, 
'39. Wbere the court inclined ftrolll')' 
&0 lhe opinioll on the authority. of Lorli 
Coke, Co. Lit. 19. b. Webb', cife, 
a Co. 466. The opinion of Lord 
Kenyon, Relt CP. Piddlctrcnthide, 3 
Term Rep . 775. 

(3) Rex CP. Skingle, • Sir. JOO. 

I Bott, 117. Pl. 153. Powell CP. 
~ull, Com. Rep. ~67' 

(4) Relt.,. Shenftone, BlUr. S. C. 
.74- 2. Bou, 911. Pt. '42.. 

Cs) Ru •• Stob, • Term Rep. 

45 I. s Bon, 103' Pl. ISq. 
(6) Ru •• Bramptoo. 4 Teraa 

Rep. 348. 2. Bott, 106. . PI. II S. 
Bllt this .a. ooce dOllbte4; (ee Ru 
'11. Miocbingbampron, • Su. "4i 
Ind the opinion ofWrightJ. Rex ". 
Lockerle)" Burr. S. C. 311. / 

(7), Rex ... Old Almford, I TIrID 
~ep. JSI. 2. Bott. 10,.. PI. 149. 

(8) Rex •• Whiltley, I Term R.p. 
131. • Bott. 101. PL ,.8. 

(9) ReK CP. Derfin&ham. 7 Tena 
R.ep.671. :a Bott, IU. Pl. '54-

C 3 But 
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But as a tenement muft be of a permanent nature, 
doubts have arifen whether particular lettings, although 
conne8ed with the profits of land, were not rather con­
trall:s for the occupation of perf anal chattels, than a de­
mife of the produce of the land. 

John Small conrraCled with the pauper's father to fup .. 
ply him with a pair of coach horfes for a quarter of a 
year, at 221., and the father contraCled with &mall for a 
ftabJe belonging to Small, and was to pay 21. lOS. a quar­
ter for it, Small referving a feparate ftable for his own 
ufe. At the latter end of the fifth quarter, Small threat­
ened to difcharge him; but on the importunity of friends, 
agreed, that he fhouJd continue to furnifh him with the 
pair of horfes at 201. only; having the like quarterly al. 
lowance for the ufe of his frabIes, as before. They aCled 
under this contraCl for fevora! years, till the pauper's fa­
ther died; who, during the whole time, rented and lived 
in a tenement of 61. a year, in the pariili; but was never 
rated either for the houfe or fiables. It was contended 
that this was not an independent contrall: for the fiables, 
but a deduCtion from the price of the job-horfes, on ac­
count of their franding in Small's own ftables'; and that 
no rent would be payable when the job was at an end. 
But the court, after taking time to confider, thought the 
agreement, though awkwardly purfued, was a contraa 
for the frable. Mr. J. Afton, "There can be no doubt 
but that it is a good renting; fuppofe the mafter had 
paid the ft:rvant his whole wages, might not he: have 
brought an aCl:ion for the occupation an~ ufe of the fta­
ble (I)? 

M. covenanted with E. to let and demife to him 
for a year, a dairy confifting of fixteen cows, with the 

(I) Res .... St. MMsuct, Fi/h.'itreet.Hill, • !ott, JII. PL 16,. 
pan. S. C. 6n. 

dwelling-
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dwelling-houfe, and feeding for the faid cows, on twen­
ty-one acres of clover ground f and' thirteen acres of 
meadow land with the after-1eaze of a mead; a1fo the 
run of the yard and artbes belonging to the farm for feed­
ing pigs, and the run of a horfe with the cows. Alfo to 
allow him the {herl wheat arifing from the com growing 
on the farm, and provide for the cattle when wanted fiye 
tons of hay, and caufe ten acres of the clover, and thir­
teen of the meadow to be laid up, at Candlemas, and the 
other eleven acres of clover, at Lady-day; to put the 
houfe in repair, &c. and if any of the cows 01a11 not calve 
before the firft of May, the landlord to allow two {hilling' 
per week out of the rent for each cow until' {he is deli­
vered, and what is reafonable for every calf wanting. 
The tenant to pay 31. 55. for every cew. 

The court were of opinion, that this was not a tene­
ment within the ftatute. "It is only an agreement fot' 
the ufe of the cows, and the feeding of them; and it i. 
merely perfonal. Here is no intereR: in the land that 
pa1Tes, or was intended to pafs (I )." 

But this deciGon was at firft queftioned, and hal fince 
been overruled. 

The pauper rented in Chaldon Herring, a dairy of thiT- R!'Itinl a 

ty cows, fome at 31. 105., and others at 51. :to cow, with :.;;: \Ie 

liberty to cut furze on parts of the farm for the ufe of the ~ed in par­

~airy only, and a warren to kill rabbits for his profit, ::..~ rtf­
called Grange warren, and a {mall houfe on it to keep 
nets, in the fame pari{h of the fame man, at 301. per an-
num. The cows were to feed on particular groundsJ at 
particular feafons of the year, ~s is ufual in.the letting of 
dairies. The pauper and his man fometimes flept in the 
houfe in Grange warren. The pauper had no right in 

(I) au •. Loclwl1' Bllrr. S. C. "$, ~""" Ja C. I. 
C4 - the 
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the foil, of the warren, except that of entering upon. 
and killing rabbits there; the perfon of whom he rented 
the warren conftantly depafturing the fame, and plough­
ing fome part, thereof. Lord Kenyon C. J .-" If we 
were now called upon for the firft time to make a deci­
fion upon this ftatute, perhaps I fhould have fome diffi­
culty on the fubjea; but the ,courts have put a liberal 
conftruCtion on it. I cannot quite agree with the deter­
mination of Rex v. Lockerly, becaufe, after it had been 
decided in fo many cafes, that an incorporeal heredita­
ment would give a fettlement, I fhould have thought 
that that cafe would have received a different determina­
tion. But without confidering that cafe, I think that the 
pauper took a tenement in Chaldon Herring, both by 
renting the dairy and the warren. Lord Coke fays, that 
prima tor.fura is a tenement; then the dairy was a tene­
ment; the other taking was alfo fuflicient; for it was, if 
I may uie the expreffion, a pernancy of the profits of the 
land, by the mouths of the rabbits. A free warren is the 
fubje8 of a family fettlement i a precipe will lie for it, 
and the renting of it is fufficient to give a fettlement (l )." 

Rtntin,. ,And in a later cafe, Rex v. Lockerly, wall exprefsly 
clair,,&c. over-ruled. The pauper rented of Chapman, under a 

verbal ~greement, twenty cows at 3]' lOS. a cow, per 
annum. It wasalfo agreed, as is ufual in fuch contraCts, 
in the county of Dorfet, that the owner of the cows fhould 
feed and fupport them, and for the purpofe of doing fo 
in the beft manner, that fuch cows fhould depafture in 
certain lands, called the Cow Leeze- Grounds, from May ... 
day to the 18th of September, and after that time, 
in certain meadow grounds, which are kept for that pur­
pofe, from the time they are mowed, and when the paf­
ture of the meadow grounds were confumed, that the 
cows lhould be kept by Chap;nao in' fome other of the 

(J) Rp.;. fiddl~thid~, 3 Tcrlll Rep. 777. :aBott, IP4.P1. 'SI. 
farm. 
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farm grounds. with the other cattle, or to be foddered iJl 
the farm-yard with hay by him. The land called the 
Cow Leeze was to be laid up by Chapman at Lady.day, 
and not fed upon by any cattle whatfoever until May-day. 
Chapman was not to feed any other c:lttie, either in the 
Cow Leeze, or meadow grounds, whilft the fame wrre 
fed by the cows rented by the pauper; but the hay of the 
meadow grounds was taken by Chapman, and the Cow 
Leeze ground fed by him after the cows had quitted it. 
If any cow did not calve before May-day, or died, or 
became barren, or fick, an allowance was to be made. 
The pauper was Dot ,bound to repair any ft:nce in any 
ground in which the cows were fed. It was further a­
greed, that the pauper thould have a dwelling houfe and 
a right of feeding a mare on the farm, keeping his pigt 
in the yard, and cutting fuel (or the u[t: of the dairy; bUl 
he had no .other rig~t whatever. The contract continued 
in force five years; during \vhich time the pauper refided 
in the faid houfe on the farm. Lord Kenyon C. ]._u h 
being impoffible to diftinguifh this cafe from Rex tI. Lock­
erly,. I think we are bound to deny the authority of that 
cafe, and to fubfiitute, in its room, a better expolition of 
the natute of Car. 2. It has been argued, that if we de­
cide this to be a tenement, we {hall depart from the words 
of the ftatute: but, in this cafe, the pauper took a tene­
ment; emphatically, a tenement. Ally tbing U Q ttrlmmt, 

which is a profit out of land. In order to take a tenement, 
it is not neceffary that the party {hould have a fee {jmpl~ 
or fee tail; any m.inute intereft in land, is para! of a tene­
ment. S:.tch minute intereft, indeed, cannot be entalled, 
but all the parcels, when confolidated together, may." 

" A beal1:gate has been held to be a tenement; and yet 
that is not the whole land, but the profits of the land to 
a certain amount. So here the profits of there lands are 
to be taken excluGvely. by the cows which the p:1uper 
rellted. If the ca ttle had been his. own, and he had .reJlted 

the 
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the feeding of them, that would unquefiionably have been 
a tenement; like the taking of the paRure, the hay, and 
aftermath: and I think that thefe cows were the pauper's 
for a certain period; they were not fo far his own, that 
he could have fold them, but they were his, that he 
might ufe them under the contract: for a limited time. 
And this was not the left taking a tenement, becauft the pau­
p" could only mjoy the land in a particular mode; for in 
many farms the tenant ftipulates, that he will not depar­
ture £beep or horfes on particular grounds. I do not fee, 
therefore, why this is not, ftrilUy fpeaking, a tenement; 
for_ the pauper had, for a certain part of the year, the ex­
dufive right to the pafiurage of thefe grounds, ~o be taken 
by the mouths of the cattle. The other judges ~oncurred, 
Buller J. adding, " By the very terms "Of the contraa, no 
ether cattle, not even thofe of the farmer himfelf, were 
to be fed on thofe particular grounds on which the pau­
per's cows were to depafture; wherefore he had the ex­
cluuve poa-effion of thefe fields during that time. This. 
goes a great way to anfwer the difficulty ftated at the bar; 
for as, at prefent, it feems to me, that if the pauper had 
the fole poifeffion, or, which is the fame thing, the fole 
profitS, he might have maintained trefpafs ll). 

And, in conformity to what was thus obferved by 
Mr. J. Buller, 1eafes of this fort have been held fuch a 
demife of the foil and exclufive ufe of all the grafs (that 
(hould grow on the dores, particularly enumerated in the 
leafe) to be .taken by the mouths of the cattle, as to enti. 
tle the tenant to bring trefpafs, or -diftrain any other cat­
tle of the le{for for doing damage there {2}. 

In the foregoing cafes, there was a demife in effect of the 
exclu(jve right to the herbage and produce of the foil for a 
limited period. But a right to take the herbage by there 

(I) Rts '11'. Tolpuddle, 4 Term 
~p. 6j'''' ~ BOlt, lo6 •. ~ 153-

(~) Burt w. Moor, S Tum Rep. 
3:&9' 

means, 
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means, in common with other penons, is equally a tene­
ment within the fiatute. 

The pauper, during the time he occupied a houfe of R~ntiftr. 
the annual value of 51. rented the ley of two cows from ::.~n:.:.. 
May-day to Michaelmas, at fix guineas, in a large pafiure, palt_ 

containing one hundred acres, and of the annual value of 
'25 01• belonging to Mr. Mundy. The pauper had not 

. the exclulive pafture of the land, and was under no rc­
ftrie\:ion as to what cows he kept in it. Lord Ellenbo­
rough C. J.-" The prefent cafe is nothing more than a 
common in grofs, which has been holden to be a tene­
ment within the ftatute (r )." Lawrence J.-" In Res' 
"lI. Piddletrenthide (2), Mr. Juftice Buller ftates, tlut 
the queftion, in cafes like the pref~nt, is this, whether 
or not it be a contrna to receive profits wt of land! IT that 
be fo, it determines this cafe; for here the cows were 
the pauper's own, and the contratl: which was for the 
pafturage of them was, to ufe the words of lord KenyOll 
in the fame cafe, a contrae\: for the pernancy of the pro­
fits of the land, by the mouths of the cattle (3)'" 

But a contra8:, whether annual or otherwire, for the 
ufe of machinery affixed to a tenement, is not within 
the fiatute, although conneCled with a limited ufc: Df the 
building by it, -right of working therein, or even with 
an exclulive occupation of part thereof, if {uch part is not 
of the annual value of ten pounds. 

The pauper entered into an agreement, under feal, 
with B. the owner of a corn.mill, whereby he covenant­
ed with B. that he would, with horfes and carriages, 
at his own cofts and charges, from 25th September J790, 
to 25th March 1795, deliver, at the corn-mill belonging 
to B. weekly, and every week, three' loads and an halt 

(I) R.ea 'V.Derfinghlm,_"u,u,(9)' 
,~) .&til, ~ (I). 

(s) Re& ... Hollinctn, S Ed. 
II,. 
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