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Introduction

Some general issues

Most students achieve an average mark in equity exams, some do not pass at all,
and others do very well. So far this is typical of all exams, but in my experience the
number of students who do very well is smaller than in other law exams. Why? This
introduction aims to give you some pointers to getting into the category of those who
do very well, and equally pointers for simply achieving a pass. What are the problems
that students commonly face in tackling these questions? How does this guide help?

It is not a superficial guide which skims the surface of the subject but it aims to help
you in the following ways:

e [t provides a platform for the study of equity by taking you through the
fundamental areas step by step and encourages you not to go on to the next area
until you have mastered the one before.

e It links different areas by pointing you to other connected areas of the syllabus.
e [t highlights key cases, statutes and definitions.

e It gives you tips for the exam based on my experience over 30 years as an equity and
trusts examiner.

e [t shows you how each topic develops by a visual map attached to each chapter.

e It gives you suggestions for further reading which will enable you to boost your
exam marks.

What this guide cannor do is to:

e Do away with the need to learn the material thoroughly and be able to use it in the
exam. Only you can do this!

e Act as a substitute for the standard textbooks.
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General essay question advice

Equity is founded on a number of doctrines such as the concept of a fiduciary,
unconscionability, notice and discretion in the grant of remedies. Students often
simply scratch the surface when discussing these and this is the major reason why they
do essay questions badly.

Take the concept of a fiduciary.

This 1s relevant in questions on constructive trusts, trustees, the nature of equity
and undue influence. As such it is very well worth knowing some ideas of precisely
what it means. But take a typical answer to this question:

‘The concept of a fiduciary is at the heart of equity.
What do you understand by the term ‘fiduciary’ and to what extent is this true?

This appears to be relatively easy. Students can remember cases in which the fiduciary
concept has been relevant and they put them together. I have read hundreds of answers
like this. Cases such as Keech v Sandford (1726) and Boardman v Phipps (1967) are dealt
with and, in each instance, it 1s remarked that they are examples of the fiduciary
principle. Possibly Queensland Mines Ltd v Hudson (1978) is mentioned as an example of
where the fiduciary principle did not apply.

This 1s leading to a mark of around 50 per cent. There is knowledge of the case
law and students will be surprised that they have not done better in spite of all their
work. The reason is simple: they have just scratched the surface. No attempt has
been made to deal with the nature of the fiduciary concept. What is it about? A good
answer would explain that the central idea is that of loyalty, which then translates into
a principle that the fiduciary must not allow a conflict of interest between their duties
as a fiduciary and their personal interests. How do fiduciary relationships arise? Is it
through a voluntary undertaking on the part of the fiduciary? Moreover, the above
examples of fiduciary relationships refer only to trustees. What about undue influence?
Remember to take examples from as wide an area as possible. (Fiduciaries are mainly
dealt with in Chapter 8 (for constructive trusts) and Chapter 2 (for undue influence).)
In addition, remember to refer to scholarly writing on this area.

A student intervenes at this point: How can I cover all the cases azd deal with the
theoretical issues?

Answer: you cannot, so you will not be penalised for not doing so. Select a few cases,
learn them well, read around them and relate them to the theoretical issues you have
discussed. You will now be on the way to a good pass. Less detail — more depth.

General problem question advice

These are easier as the structure of the problem gives you the structure of your answer.
However, in equity problems there are often rather subtle points which, when picked
up, can give you extra marks. A good example 1s secret and half-secret trusts (see
Chapter 6), a very common area for problems.

Xi
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Here is one example. The generally accepted rule for communication of a half-secret
trust is that the details of the trust must be communicated before the will (Re Keerz (1937)).
However, Re Keen is also authority for another rule which can conflict with this: that the
details must be communicated in accordance with the terms of the will. Again, an answer
which scores about 50 per cent will mention and apply the first rule, which is probably
the correct one. However, an answer which also applies the other rule will clearly score
more. (These rules are all dealt with in Chapter 6.)

Another subtle point arising here is the law where the trust is communicated to one
trustee but not the other. Is the one to whom it is not communicated bound?

(See Re Stead (1900).) Learn these rather tricky points thoroughly.

About this book

This book is 7oz a potted version of the subject. You will not find within it all the detail
you need to pass your exams. It is an aid to learning and not a substitute for reading
textbooks, articles (essential if you want a good pass) and, of course, attendance at
lectures, tutorials and seminars. It can be used either at the end of the course as a
revision aid or during the course to guide you along. Above all it tries to encourage
you to think about the subject. Thinking students are those who gain the highest marks
1n exams.

Journals referred to in the ‘Key further reading’ sections are as follows:

ALY Australian Law Fournal

All ER Review All England Law Review

CL7 Cambridge Law Journal

Conv. Conveyancer and Property Lawyer
Ecc LF Ecclestical Law Fournal

LOR Law Quarterly Review

IS Legal Studies

MLR Modern Law Review

SLT Scots Law Times

Web 7CLI Web Fournal of Current Legal Issues

Xii
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Revision Note
Success in exams in equity and trusts requires the following:
® an ability to tackle essay questions in such areas as the nature of equity,

constructive trusts and equitable remedies;

® an ability to tackle complex problem questions in areas such as constitution of
trusts, charities and secret trusts;

® dealing with theoretical concepts (usually at the start of your answer);
® using a wide range of examples.
Throughout your revision, use the questions on the companion website to check

your understanding of the subject, and to identify areas where you may want to
focus your revision.

Exam tip
Do keep up to date especially with case law in this area. For example, during the
currency of this edition, there will be significant case law and statutory developments
in many of the areas covered by this book.

xiii



Guided tour

How to use features in the book and the companion website.

Understand quickly

Topic maps — Visual guides highlight key subject areas and facilitate easy navigation
through the chapter. Download them from the companion website to pin on your wall
or add to your revision notes.

Key cases and key statutes — Identify and review the important elements of the
essential cases and statutes you will need to know for your exams.

Key further reading — These carefully selected sources will extend your knowledge,
deepen your understanding, and help you to earn better marks in coursework and
exams.

Glossary — Forgotten the meaning of a word? This quick reference covers key
definitions and other useful terms.

Test your knowledge — How well do you know each topic? Test yourself with
quizzes tailored specifically to each chapter.

Revise effectively

Revision checklists — Identify essential points you should know for your exams. The
chapters will help you revise each point to ensure you are fully prepared. Print the
checklists from the companion website to track your progress.

Flashcards — Test and improve recall of important legal terms, key cases and statutes.
Available in both electronic and printable formats.

Take exams with confidence

Sample questions with answer guidelines — Practice makes perfect! Consider how
you would answer the question at the end of each chapter, then refer to the
accompanying answer guidance. Try out additional sample questions online.

Assessment advice — Use this feature to identify how a subject may be examined and
how to apply your knowledge effectively.

Xiv



Guided tour
Impress your examiner — Impress your examiners with these sources of further
thinking and debate.

Exam tips — Feeling the pressure? These boxes indicate how you can improve your
exam performance when it really counts.

Don’t be tempted to — Spot common pitfalls and avoid losing marks.

You be the marker — Evaluate sample exam answers and understand how and why an
examiner awards marks.

XV
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Essential points you should know:

e The meanings of the term ‘equity’

e The reasons why equity developed as a separate system
of law

o What is meant by the concept of a trust
o The later development of equity in outline

e The modern arguments for and against whether equity
and the common law are now fused
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