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Preface

In this edition I have rewritten some areas of the subject matter. In particular on reviewing
the 13" edition I considered that Chapter 7 on terms of the contract had become too long
and unwieldy with the addition of contractual interpretation and for this reason I have
decided to separate this material out into a standalone chapter, which has now become a new
Chapter 9. I hope readers find this a more coherent examination of this important area. In
the previous edition, incorporation of terms was dealt with as part of Chapter 8 on exemption
clauses; however, I considered that this area should not be confined to exemption clauses
and should really apply to terms generally. I have therefore decided to move this area into
Chapter 7 so that readers have an understanding of this area earlier on in their examination
of terms. Other chapters have also been substantively rewritten, particularly the chapters on
capacity, intention to create legal relations, exemption clauses, mistake (where more emphasis
has been placed on the issue of allocation of risk, together with a new section on the con-
ceptual basis of common mistake), some areas of duress and undue influence, and common
law remedy of damages.

Numerous new cases, far too many to set out here, have been included in the new edition
but pre-eminent among these are a number of Supreme Court decisions: Ivey v Genting
Casinos UK Ltd (t/a Crockfords Club) [2017] UKSC 76, dealing with the burden of proof
for dishonesty in fraudulent misrepresentation; Steel v NRAM Ltd [2018] UKSC 13, deal-
ing with the assumption of responsibility in negligent misrepresentation at common law, in
which Lord Wilson considered the correct approach was to reassert the principles in Caparo
that for negligent misrepresentation at common law a representee needs to establish that it
was reasonable for him to have relied on the representation and that the representor should
reasonably have foreseen that he would do so; Patel v Mirza [2016] UKSC 42, where the
Supreme Court changed the common law approach to the illegality defence from a strict rule-
based approach to a series of flexible tests driven by policy considerations; Morris-Garner v
Omne Step (Support) Ltd [2018] UKSC 20, which provided the Supreme Court with the first
opportunity to review the whole principle of Wrotham Park and Blake damages, where
Lord Reed concluded that Wrotham Park damages should now be regarded as being of
‘little more than historical interest’, renouncing the expression ‘Wrotham Park damages’
and replacing it with the expression ‘negotiating damages’, being damages of a compensatory
nature available for breach of contract; Fulton Shipping Inc. of Panama v Globalia Business
Travel (formerly Travelplan SAU) of Spain, The New Flamenco [2017] UKSC 43, which
provided that where the process of mitigation provides a benefit to a claimant, that benefit
must be brought into account in assessing the claimant’s loss; Lowick Rose LLPv Swynson
Ltd [2017] UKSC 32, where Lord Sumption approved of the broader ground of Lord Griffiths
in Linden Garvdens Trust Ltd v Lenesta Sludge Disposals Ltd; and Wood v Survetevm Divect
Ltd (aka Wood v Capita Insurance Services Ltd) [2017] UKSC 24, where a more contextual
approach is taken with regards to contractual interpretation, so that the term must be read
against the matrix of facts forming the background of the contract and the words must be
given their ‘natural and ordinary meaning’. In this case Lord Hodge considered that the
decisions in the Rainy Sky and Arnold cases were saying the same thing, and that interpre-
tation is a unitary exercise so that where there are rival meanings, the court can give weight
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to the implications of rival constructions by reaching a view as to which construction is more
consistent with business common sense.

At the time of writing, the Law Commission published a consultation document ‘Elec-
tronic Execution of Documents’ (Consultation Paper No. 237). While electronic signatures
have had legal recognition for some time now by virtue of the Electronic Communications
Act 2000 s. 7 (which implements certain provisions of the EU Electronic Signatures Direc-
tive (1999/93/EC)) and the Electronic Identification and Trust Services for Electronic
Transaction Regulations 2016,/696 which replaced the Electronic Signatures Regulations
2002/318, the use of electronic signatures has never been fully utilised. The role of the Law
Commission in this consultation project is to try to identify areas which create difficulties
for the development of electronic signatures and provide a strategy by way of legislation or
otherwise to eliminate such difficulties. The developments that arise out of the Law Com-
mission investigation will no doubt feature in later editions, however for the moment I have
included a summary of some of the issues facing the Law Commission in this area.

The law of contract has, as many lawyers and law students have no doubt lamented, been
subject to the influence of European Directives and Regulations for some 40-odd years now.
As Lord Denning famously observed in Bulmer v Bollinger regarding the incoming tide
of EU law, ‘it flows into the estuaries and up the rivers. It cannot be held back, Parliament
has decreed that the Treaty is henceforward to be part of our law. It is equal in force to any
statute’. At the time of the last edition, the Brexit referendum had just taken place and in the
two years since then there has been little clarification as to how quickly, or slowly, the influ-
ence of the European Union on the law of contract will begin to ebb. The signs are that rules
and regulations that are already in place will continue since the intention of the government
is that all such rules and regulations will be subsumed into English law until such time as
Parliament decides to exercise its discretion to bring about change. This is more a question of
expedience given the volume of European legislation that the UK already operates under. As
we turn away from the European Union, my opinion is that our law of contract will continue
to be robust and indeed be the choice of law in the vast majority of commercial transactions
around the world. In any event, it can be seen already that the Supreme Court is increasingly
taking on board decisions in the Canadian, Australian, New Zealand and Singaporean courts
where the jurisdictions have a great deal more aftinity with our own common law system. But
in that there is also a warning in that the English courts will have to exercise caution since,
whilst the common law allows for inherent flexibility to develop independently of legislation,
as Lord Sumption stated in Patel v Mirza the common law ‘is not an uninhabited island
on which judges are at liberty to plant whatever suits their personal tastes. It is a body of
instincts and principles which ... is developed organically, building on what was there before’.
Effectively therefore there are ‘pragmatic limits to what law can achieve without becoming
arbitrary, incoherent and unpredictable’. It is important therefore that for English law of
contract to maintain its dominant position in international commercial transactions there
has to be synergy across the common law jurisdictions, whether it be Singapore, Australia,
New Zealand, Canada, etc. The result is that Supreme Courts in common law jurisdictions
have to be cognisant as to how their decisions will be received in other common law juris-
dictions and pay particular attention to ensure certainty, predictability and consistency. In
a globalised commercial world it is these facets that attract commercial entities and business
people across the world to select common law systems and common law jurisdictions based
on the English law of contract.

As in previous years, I have continued to refrain from making widespread use of unre-
ported cases in order to maintain the original ethos of the book, in that it should so far
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as possible stand alone, and that if a student needs to look further, they should be able to
obtain the information they want from a readily available source. Of course, the objectives
behind the writing of this book remain the same — that of presenting the law in a readable
and accessible form by setting out the general principles of the subject with reference to the
leading and most recent cases. I have attempted to avoid including new cases just because they
are new. The courts hear many decisions and I have attempted to be conservative in choosing
cases that have a real impact on the law wherever possible, as I see little point in cluttering up
the text with minor decisions since these will only distract the student, create confusion and
get in the way of developing a proper understanding of the law. The fact remains, however,
that some of the judgments that are coming out of the courts, particularly the Supreme
Court, are now of a very complex nature and reducing these to an easily understandable set
of principles is now a challenging exercise in its own right. I hope I have done justice to these
decisions for the reader.

In this edition therefore I have attempted to make this increasingly complex subject a
little more accessible. In doing this I have included more diagrams to help the reader and I
have rewritten the summaries at the end of each chapter to provide a rather more detailed
account of the law than simply a skeleton of the previous text in that chapter. I have also
been cognisant of the fact that often the text can become extremely ‘dense’ to a reader to
the extent that it can be quite easy to lose track of the principles that arise out of various
conflicting decisions. To help with this I have attempted to distil the principle from the
text in order to aid the reader’s understanding of the law in a short summary at appropriate
points within the text.

Problem areas and other contentious aspects are also considered but as a means of leading
the student into more specific reading. For this reason, there is a further reading section at
the end of each chapter providing a selection of authoritative texts and articles in a variety
of legal journals. Hopefully, these will also save students time when having to research par-
ticular topics. I have also attempted to continue to present the text in a user-friendly and
structured form.

While this book can be used as a standalone text, it is written not with this intention but
to encourage students to undertake further reading so that they have a full understanding of
the wider issues that surround this increasingly complex subject. The book has been written
with the intention of providing a halfway house between a student’s lecture notes, more sub-
stantive works and articles in legal journals and to encourage this learning process. In order
to prompt students into becoming more autonomous in their reading and learning, there are
also a number of ‘Debates’ contained within the text with the intention of engaging readers
with thought-provoking exercises.

All too often, new students coming into higher education for the first time have not
developed the learning skills to manage their own learning. Many academics have their own
views on why this is the case but whatever those reasons, it is vital that the student of this
subject spends time in the lawyers’ laboratory, the library, reading around their subjects. It
is also for this reason that the additional reading section is included.

Not that many years ago, the law of contract was regarded as one of the easier undergrad-
uate law courses. I do not believe this to be true any longer (if, indeed, it ever was) and cer-
tainly some areas which in my days as a student were relatively straightforward are no longer
the case, and the whole subject is now becoming quite a challenging one. The reception and
comments received with respect to the last edition were extremely encouraging although, as
ever, I welcome any suggestions that may improve it. In time-honoured tradition, all errors
and omissions are entirely my responsibility.
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Objectives

After reading this chapter you should be able to:

1 Understand how the law of contract evolved
historically.

2 Understand how the law of contract has
evolved in modern times and explain the
nature of contracts of adhesion.

3 Define a contract.

4 Recognise when a contract arises in legal
terms.



6 PART 1 THE FORMATION OF A CONTRACT

1.1 Evolution

1.1.1 The early development

The law of contract in England has a long history which dates back to the thirteenth and
fourteenth centuries. Its early development was connected closely with the growth and
expansion of the jurisdiction of the common law courts over the myriad courts that evolved
before and after the Norman Conquest. Some local courts in the Middle Ages exercised a
limited jurisdiction based on custom that was very similar to that of the law of contract.
This jurisdiction was termed the ‘law merchant’ and was often administered at local fairs,
markets and ports. It was, however, the common law courts that evolved a more generalised
jurisdiction.

The evolution of contract began initially with forms of action based on covenant and
debt, roughly equivalent to what we know today as contracts under seal and simple contracts.
Under ‘covenant’ some agreements were regarded as so important that they were formalised
in writing. In addition to this, and no doubt because of widespread illiteracy, the parties
were required to acknowledge the written document by sealing it. Initially, the action was
based on the need to enforce a specific promise to do something, such as ploughing a field,
but it evolved into an action for damages for a sum of money, awarded by a jury for breach
of the ‘covenant’ or agreement.

The informal contract evolved in a very different way since the action based on covenant
could not be used in a parol (oral) contract. Here the action began on the basis of debt and
detinue, whereby specific sums of money lent or otherwise owed (debt) or chattels sold or
lent (detinue) could be recovered. These forms of action revolved around a fiction that the
claimant was recovering their own money or property. The main deficiencies with these
actions were that they could not be used to enforce a positive obligation, the only remedy
being the recovery of the debt in all property. Further, the trial procedures were based on
compurgation or wager of law, whereby a defendant could evade liability by producing a
number of oath-swearers (usually 12) to swear their innocence in respect to the money or
property alleged to be held by them. An action could be lost merely by the incorrect enunci-
ation of the oath by one of the oath-swearers. Other rules made these actions inappropriate
and often unjust, and it was at this time that the jurisdiction of the Court of Chancery began
to intervene to correct the inadequacies of the common law and evolve their own particular
remedies applicable to agreements.

While the actions of debt and detinue were the earliest recognition of the enforcement of
agreements, the modern law of contract in relation to informal agreements does not origin-
ate from these actions. As already stated, at this time there were a large number of different
courts all vying to expand their own jurisdictions. The common law courts developed a
jurisdiction over wrongs in which the king had a special interest. These were known as pleas
of the Crown and involved actions relating to breaches of the king’s peace. Such actions were
founded on actions in trespass (i.c. actions in tort) which were particularly useful, in that
the form of the writ was flexible and allowed the writ to be developed and used in many
different situations. It is for this reason that Maitland called trespass ‘the mother of all torts’.
These types of writ were called ‘actions on the case” and were tried by a jury which itself
awarded damages as a remedy. Eventually the bringing of these actions ceased to be the sole
prerogative of the Crown and could be used to remedy purely civil wrongs. Those torts that
did not evolve in this way went on to form the basis of the criminal law. Among the torts
that evolved at this time was an action in which the claimant alleged that the defendant had
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entered an informal agreement with them and then by a defective performance caused the
claimant some damage. One particular anomaly in this early trespass on the case, known
as ‘assumpsit’, was that it lay only for a misfeasance, that is performing one’s obligations
badly, rather than a nonfeasance, that is not performing one’s obligations at all, though
this restriction was removed after Thoroughgood’s case (1584) 2 Co Rep 9a. The lifting of
this anomaly was significant in the development of a law of contract since it meant that any
breach of promise could be actionable, even though the agreement was merely informal.

The only remaining blot on the development of assumpsit was the relation of this action
to debt. Again the significant factor was the competition for jurisdiction between the courts.
With assumpsit, the Court of the King’s Bench was prepared to allow the action to be used
instead of the action on debt. The Court of Common Pleas regarded this use of assumpsit
as improper, with the result that it would not allow a claimant to recover a specific sum of
money by way of an action in assumpsit. It required such a claim to be brought in debt with
all its incumbent defects. The dispute between the two courts was resolved in Slade’s case
(1602) 4 Co Rep 92a when the views of the Court of the King’s Bench were upheld. The
result of the case was to produce a single form of action for the enforcement of informal
agreements and potentially produce an action that held no bounds in the enforcement of
promises.

The open-ended scope of assumpsit needed to be controlled. The controlling element as to
what types of promise fell within the general scope of assumpsit emerged also in the sixteenth
and early seventeenth centuries when the doctrine of consideration evolved. How this
doctrine arose in English law is unclear, but what is clear is that by the seventeenth century a
principle had emerged that it was necessary not only to show a promise, but also some motiv-
ating reason for the existence of the promise. Put another way, a promise may be regarded
as a statement of will but for that statement to have legal effect, it had to be supported by a
motive for the exercise of that will or consideration. The establishment of the need to show
consideration produced a broad form on which the modern law is now based and one which
was not to be subject to radical reformulation until the nineteenth century.

1.1.2 The nineteenth century

The nineteenth century is regarded as the golden age of contract since it was at this time that
the law of contract evolved into the structure that we have today. Perhaps just as important
was the fact that the significance of contract changed within the legal psyche of lawyers since
it emerged as a subject in its own right.

The emergence of the law of contract at this time has often been put down to the Indus-
trial Revolution, though this development owes more to coincidence than to a substantive
causative link. As Smith and Atiyah (20006) point out in Atiyah’s Introduction to the Law
of Contract, the emergence of the law of contract is really the result of the adoption of the
theories of natural law, which propounded the idea of an inalienable right of people to own
and deal with property, and that the state via the law should interfere as little as possible with
the affairs of individuals. The effect of these two approaches was to elevate the law of contract
to a higher plane and produce the notion of the sanctity of the contract, the function of the
law being to uphold the contract and only to become involved when things went wrong, not
concerning itself with the fairness or social justice of the situation.

This latter comment is of course too simplistic and creates an imbalance when the reality
of the situation is assessed since the Court of Chancery did attempt to protect individuals
who found themselves bound by an onerous contract. Nevertheless, the protection offered by
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8 PART 1 THE FORMATION OF A CONTRACT

the Court of Chancery was limited and probably even reduced during this period, which was
a time of great corruption within the court, as is graphically illustrated by Charles Dickens
in Bleak House.

The result of the above changes produced, by the early part of the nineteenth century, a
new concept of individualism, whereby the person in the street was regarded as self-sufficient
and imbued with a new notion of self-reliance, in being able to control their own destiny.
Given this development one then had to consider at what point the courts should become
involved to settle any dispute that might arise from a contract, though central to this question
was whether a contract had been entered into in the first place.

The answer here lies in the perhaps obvious statement that a contract materialises where
there is an agreement between the parties. Again the statement is far too simplistic, since
the stereotypical response where any breach of the contract is alleged is: ‘I did not agree to
that’. The problem is one of measuring the existence of the agreement. Further, in many
situations, a party may not have expressly ‘agreed’ to anything. Thus, the act of buying a
ticket and getting on a train shows no agreement on the face of things, the same being true
of any standard form of contract, in that one has no option but to sign and accept; there is
no question of ‘agreement’ here.

It is at this point that the notion of freedom of contract shows its frailty since the law
imposes an objective test to find for the existence or not of an agreement, the court repre-
senting the so-called reasonable person. At the end of the day, then, the idea of individual-
ism fails and the courts have to find for the existence of a contract based on the intention
of the parties. That intention is found by reference to a legal rule rather than the inten-
tion of the individuals themselves, despite the fact that some judges at this time considered
that consensus ad idem (total agreement) was an essential feature of the existence of an
enforceable contract.

A further misconception of the notion of freedom of contract is the idea that it provides
the parties with freedom of choice as to the terms on which the agreement is entered into.
Such an idea holds good where there is equality of bargaining power but is plainly false where
this is not the case. Indeed, it is the fact of the powerful imposing terms on the weak that led
to the notions of collectivisation, the growth of the trade union movement, the intervention
of government and the weakening of the notion of freedom of contract, with its laissez-faire
basis, as the underlying principle on which the modern law of contract is based.

The classical theory of contract, as we have seen, played an important part in the early
economic and social development of the country, when modern economic theory and power
were still in their infancy and true freedom of choice existed. Once large, powerful industrial
units developed, as in the railways, for instance, where there was no competition or freedom
of choice, then the chinks in the armour of the classical theory began to open up, allowing
interventionism and a new dawn of state paternalism to develop.

1.1.3 The modern era

The nineteenth century saw great social, economic and political change in Britain which
heralded a swing away from the classic theory of freedom of contract. Britain became firmly
established as an industrial leader and this brought with it large industrial concerns, mass pro-
duction with a wide selection of goods readily available and the dawn of a new consumerism.
While previously an individual was free to negotiate an agreement, now they were faced with
standard-form contracts, large companies carrying great financial power and products
which required a scientific knowledge beyond that of the person in the street. Political and
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social changes were also occurring, taking the form of a widening of the franchise and a
movement towards a more socialist society, the result of which was a change from, as Smith
and Atiyah put it, ‘a corrective form of justice to one which was distributive’.

The modern era then became one of protectionism and a subsequent decline in the free-
dom of contract caused by the fettering of negotiating discretion. This decline was only
partial and in many aspects of business freedom still persisted, particularly in the manufac-
turing industry. The new protectionism evolved in three ways, all of which often interacted
with each other.

Social protectionism

The Industrial Revolution, culminating in the 1880s, the ‘golden age’ of Britain’s economic
and industrial transformation, produced a society dependent on earning a living since the
population now became centred on major areas of industrial activity. The movement from
the country to the towns presented massive social and infrastructure problems. The worker
was treated by his employer as a commodity that without careful financial control could be a
considerable liability. The effect of this was to produce slum dwellings, jerry-built with little
or no sanitation, and working conditions that had the appearance of the devil’s cauldron,
with unsafe working practices and widespread pollution. These conditions could be seen to
be the result of the need to further the profit motive, to produce housing and a workforce
that allowed for the greatest maximisation of profit, this objective in turn being achieved
by the negotiation of the contract between the manufacturer and the distributors of their
goods. Freedom of contract in the classical theory could be seen as being at the centre of
the exploitation of the most vulnerable members of society. It was to curtail these excesses
that Parliament and the law were called in, and this they did, imposing planning controls,
prohibiting certain types of contract and imposing terms into contracts.

So far we have seen how protectionism began but this process also continued right through
the twentieth century and into the twenty-first. Thus there has developed a whole network
of institutions designed to act as a safety net for the individual, to protect them from the
extremes of commercial and industrial life, such as a system of national insurance, a national
health service, statutory recognition of trade unions, a compensation scheme for those made
redundant and a whole battery of legislation to protect tenants from the excesses of their
landlords. There has also been a recognition of the dangers of the concentration of economic
power with the development of restrictions on the growth of monopoly power.

Consumer protection

As already stated, the Industrial Revolution brought with it mass production, a great deal
more freedom of choice and the development of goods of a complexity never before available.
Britain had also become a consumer society, one where an individual generally had to work to
carn a living to buy not only essentials such as food and clothing, but also those items which
had hitherto been luxuries and beyond the aspirations of the ordinary person to acquire and
which were available because of mass production techniques.

With this development the common law and Parliament imposed conditions on the parties
to contracts, particularly sellers of goods, to comply with certain basic standards. Such legis-
lation generally protected the individual against the vagaries of the commercial enterprise,
though more limited protection was also imposed on contracts made between commercial
enterprises. In contracts between private individuals the idea of freedom of contract encap-
sulated in the maxim caveat emptor (let the buyer beware) still persisted — as it does today.
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Consumer protection legislation not only imposed civil liability, which left it to the indi-
vidual to enforce the terms imposed by way of statute in an action for breach of contract, but
also imposed criminal liability in some areas. Thus, the Trade Descriptions Act 1968 made
it a criminal offence falsely to describe goods offered for sale.

Contracts of adhesion

Contracts of adhesion, generally known today as standard-form contracts, have now
become part and parcel of the commercial life of the country. They derive from the time of
the development of the passenger-carrying train when, for the first time, large numbers of
contracts were entered into on any one day and it would clearly have been nonsensical to have
to negotiate every single contract. The railway companies thus produced a standard contract
which applied to everyone, the terms of which were not open to negotiation.

It might be thought, therefore, that such contracts are of recent origin, but they are not,
and their history goes back to the very beginnings of mercantile enterprise. Initially, they
could be found in trade usage, and eventually they were transformed into documents such
as charter parties, insurance policies and bills of lading. Their purpose here was to save time
and expense since clearly in complex matters such as those indicated, it would be commer-
cially wasteful to have to sit down and negotiate each contract separately. A further purpose
was to indicate where particular risks lay in carrying out the contract, so enabling a party to
insure or guard against the risk becoming a loss. In contracts for export sales, for example, a
strict free on board contract (or f.o.b.) requires the seller to place the goods, at their own
expense, on a ship nominated by the buyer. The price quoted on such a contract does not
include the price of the freight or insurance, both of which must be provided for by the buyer.

Such contracts are quite legitimate when entered into between people of business at arm’s
length. Indeed, this might also be the case where a contract negotiated with a private indi-
vidual can assume that the individual themselves would normally insure against a particular
risk — for example, the cancellation of a holiday. Such contracts become illegitimate where the
standard-form contract seeks to impose harsh and onerous terms on an individual who has
no option but to accept them. Very often the weaker party will be unable either to renego-
tiate the contract or, very often, to go elsewhere since such contracts may be common to
all operators within a particular industrial activity. A further criticism of such contracts is
that they are often drafted in such a way as to be virtually incomprehensible to the ordinary
person and often impose wide-ranging exemption clauses which preclude the stronger party
from being liable for breach of the contract in almost any circumstances.

In the twentieth century such contracts became all-pervasive, and while the courts
attempted to curtail the operation of such contracts — and in particular the effect of the
exemption clause — by means of various rules regarding the construction of such clauses,
a more radical step was required. This reform developed in a piecemeal fashion in various
statutes until the passing of the Unfair Contract Terms Act in 1977.

1.1.4 The present day

Sir George Jessel in Printing and Numerical Registeving Co. v Sampson (1875) LR 19 Eq
462 stated:

if there is one thing more than another which public policy requires, it is that men of full age
and competent understanding shall have the utmost liberty in contracting, and that their
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contracts, when entered freely and voluntarily, shall be held sacred and shall be enforced by
the Courts of Justice.

Such a view is clearly not one which sums up the evolution of the law of contract in the
last quarter of the nineteenth century or in the twentieth century. The notion of freedom
of contract lives on, but the reality is that it persists only in very limited areas of commercial
life. The courts and Parliament have made substantial inroads into limiting the powers of
those who exercise economic dominance.

In the 1980s, however, the notion of freedom of contract was given a new lease of life in
the form of so-called Thatcherism, the idea that the controls that had evolved over the past
100 years had now become so restrictive and so protectionist that they had dulled the cutting
edge of competitiveness which Britain required to succeed in the modern commercial world.
The result of this dramatic policy change has been to privatise the once publicly-owned util-
ities which had become dilatory, safe in the knowledge that they were state-owned and pro-
tected monopolies which governments had to support no matter how inefficient. On a more
individualistic level the government argued that the population was now better educated and
more sophisticated, and that individuals were more able to look after their own interests.

The result of this change of policy has been to reduce the levels of protection offered and
to allow the individual to have greater freedom of choice, thereby inducing a new competitive
order to the economy. Thus the previously state-owned industries now had to become more
efficient in order to make profits and to keep their customers. Failure to do so meant not
only loss of business but also the asking of questions at the annual general meeting of the
newly privatised company in question, since now their privatised customers, or at least some
of them, were shareholders to whom the board was answerable.

Such changes occurred not only in relation to the old state-owned utilities, but also in rela-
tion to some of the benefits previously enjoyed and protected by the state. Thus individuals
now became free to choose how to organise their pensions rather than being dependent on
the state. Further, in the private sector, tenants had their rights to security of tenure reduced
since it was recognised that the wide-ranging protection previously afforded had the effect of
reducing investment in the rented housing market with a consequent reduction in the stock
of rented accommodation throughout the country.

This new era of freedom of contract is not a complete one; some level of protection will
always be required to protect those less able to look after themselves. It is of course not
desirable to revert to the slums and deprivations that existed prior to the protectionist era and
therefore some level of protection will be maintained. What that level should be is a matter
of political debate, though it seems unlikely that, whatever the political colour of future
governments, there will be a reversion to the protectionism prevalent prior to the 1980s. All
political parties recognise that the competition prevalent in the notion of freedom of contract
is essential to a sound national economy.

1.2 Definition

Objective

Treitel in The Law of Contract defines a contract as:

an agreement giving rise to obligations which are enforced or recognised by law. The factor
which distinguishes contractual from other legal obligations is that they are based on the
agreement of the contracting parties.
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Beatson in Anson’s Law of Contract, takes his definition a little further than this, defining
it as:

Alegally binding agreement made between two or more persons, by which rights are acquired
by one or more to acts or forbearances on the part of the other or others.

1.2.1 Objectivity

The notion of agreement is central to both definitions and the question has to arise as to the
point at which an agreement actually materialises. The problem of measuring the existence
of the agreement has already been looked at in our discussions on the concept of freedom
of contract. Nevertheless, it is worth restating the fact that the law requires more than some
subjective indication of agreement between the parties. There is a clear need for some degree
of evidence of the fact of agreement, otherwise there would be great uncertainty when one
attempts to reconcile the theoretical basis of the law of contract with the actual intentions of
the parties. An individual could escape their obligations merely by stating that they had no
intention of being bound by any agreement. The courts thus require some outward object-
ive evidence of the existence of an agreement. Any subjective element is subordinate to the
objective one and is, to a large degree, of no consequence except where it corresponds with
the intentions of the parties as ascertained by objective means. The point was emphasised by
Lord Denning in Storer v Manchester City Council [1974] 1 WLR 1403 when he stated:

In contracts you do not look into the actual intent in a man’s mind. You look at what he said
and did. A contract is formed when there is, to all outward appearances, a contract. A man
cannot get out of a contract by saying, ‘I did not intend to contract’, if by his word he has
done so.

In the case of The Leonidas D [1985] 1 WLR 925, Goff L], in analysing the discussions on
the objective test that took place in The Hannah Blumenthal [1983] 1 AC 854, preferred
the assertion of Lord Brightman in defining the objective test, stating:

In his speech Lord Brightman was, as we understand it, asserting that if one party (O) so
acts that his conduct, objectively considered, constitutes an offer, and the other party (A),
believing that the conduct of O represents his actual intention, accepts O’s offer, then a
contract will come into existence, and on those facts it will make no difference if O did not in
fact intend to make an offer, or if he misunderstood A’s acceptance, so that O’s state of mind
is, in such circumstances, irrelevant.

The concept of objectivity in this context has, however, to be given some balance, since it is
clearly not desirable for the law to impose an agreement where none existed simply because
some hypothetical reasonable person says that there is such an agreement!

In the case of The Golden Bear [1987] 1 Lloyd’s Rep 330 at 341, it was stated that the
objective test would not apply, for instance, where X knows that 17s actual state of mind
was not in accordance with the objective appearance created by 1’s conduct. Moreover, the
objective test will not apply when the result would be to cause hardship to the other party
where, for instance, the apparent acceptance of one party is based on a mistake which has
been induced by the negligent acts of the other.

For the most part this apparent conflict between finding for an agreement in objective
or subjective terms will not materialise since in the vast majority of contracts there will be
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consensus ad idem between the parties, i.e. subjective agreement and an agreement as seen
objectively. In such circumstances there is unlikely to be a dispute as to the existence of
an agreement per se. The principle, however, remains that the test for a contract is based
objectively on a reasonable person test but in asking this question one has to look at the
circumstances surrounding the parties. This approach is replicated in other parts of the law
of contract. Thus, in relation to the means by which the courts imply terms as a matter of
fact, Lord Hoffmann stated in Attorney General of Belize v Belize Telecom Ltd [2009] 1
WLR 1988:

in every case in which it is said that some provision ought to be implied in an instrument, the
question for the court is whether such a provision would spell out in express words what the
instrument, read against the relevant background, would reasonably be understood to mean.

Similarly, the interaction between an objective test in a subjective context can be seen in
Rainy Sky SA and others v Kookmin Bank [2011] 1 WLR 2900 where Lord Clarke stated:

the exercise of construction is essentially one unitary exercise in which the court must
consider the language used and ascertain what a reasonable person, that is a person who
has all the background knowledge which would reasonably have been available to the parties
in the situation in which they were at the time of the contract, would have understood the
parties to have meant.

A similar approach is taken with regard to the finding for the existence of a contract and,
while this is usually expressed in terms of offer and acceptance, the courts in appropriate cases
can look at the whole of the transaction and determine for the existence or non-existence of a
contract by assessing what the reasonable person would take to be the reality of the situation.

Principle

The test for the finding of a contract is based objectively on a reasonable person test but in
asking this question one has to look at the circumstances surrounding the parties. This test
is based on a unitary exercise where the court considers the language used and from this
ascertains what a reasonable person, that is a person who has all the background knowledge
which would reasonably have been available to the parties at the time of the contract, would
have understood the parties to have meant in the contract.

1.2.2 The notion of a bargain and legal relations

So far we have been discussing the need to establish an agreement before a contract becomes
established, and certainly evidence must be submitted to prove this fact. English law of
contract requires that there be not only an agreement but also the presence of a bargain
since otherwise any promise could give rise to a binding obligation. Thus for the purposes
of English law, a promise is not binding unless it is either made under seal or supported by
‘consideration’.

While the doctrine of consideration will be examined in more depth later, one has to
consider it briefly here as an essential element in finding for the mere existence of a contract.
This requirement can be seen in Beatson’s definition, where he indicates that there must be
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a degree of quid pro quo to establish the contract, or — to put it simply — the parties are each
required to ‘buy’ the promise of the other party, as, for example, ‘I promise to give you £500
if you promise to give me your car.’

In simple contracts, therefore, one must establish the existence of a bargain, and a bare
promise, such as ‘I promise to give you £500’, is not enforceable, being simply a bare promise
or nudum pactum. The only way such a promise is binding is if it is made in writing under
seal as in a deed. However, here we are in the territory of speciality contracts and for the most
part this book is about simple contracts.

A further factor in determining what sort of agreements are binding is the requirement of
an intention to create a legal relationship. Even if evidence of an agreement is proved, together
with consideration, not every such bargain will give rise to a legally enforceable contract.

Example

If X says to a neighbour, ‘If you give me a lift to work, | will cut your lawns’ and the neighbour
agrees to this, there is prima facie no binding contract despite the clear existence of a bargain.
The reason for this is that such a social arrangement is not one which a reasonable person would
consider as giving rise to legally enforceable obligations. The law thus draws a line between
agreements of a commercial nature and those of a social or domestic nature.

Debate

The international sphere of contract law

English law of contract does not exist in an isolated ‘bubble’, and indeed in the vast majority of
business transactions around the world, English law of contract is law of choice and this is not
just in relation to Commonwealth countries. The reason for this phenomenon is that it is stable,
predictable and certain and is undoubtedly flexible, in that it is responsive to the needs and
changing nature of commercial life. For many years, the decisions of the English courts stood
aloof from decisions in former Commonwealth countries but this is clearly no longer the case
and indeed has not been for some time. The way the English courts have referred to decisions
of other jurisdictions has meant that English law has continued to evolve and maintain its rele-
vance internationally. This relevance has been maintained despite other codes being available
to parties such as United Nations Convention on Contracts for the International Sale of Goods
(the ‘Vienna Convention’), the UNIDROIT Principles of International Commercial Contracts and
the Principles of European Contract Law. It is an interesting fact that as of October 2018, while
the Vienna Convention has been ratified by 89 states, the United Kingdom, recognised as a
leading jurisdiction for the choice of law in international commercial contracts, is not a signatory.
Apparently the grounds on which the United Kingdom has resiled from becoming a signatory is
that, according to the UN, ‘the government not viewing its ratification as a legislative priority, a
lack of interest from business in supporting ratification, opposition from a number of large and
influential organisations, a lack of public service resources, and a danger that London would
lose its edge in international arbitration and litigation’.
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Of course the greatest international influence on English law of contract is the European
Union. This influence has been maintained since the UK acceded to the European Community
Treaty by way of the European Communities Act 1972. It is well to remember the well-known
retort of Lord Denning to this influence in the case of H. P. Bulmer Ltd. and Another v
J. Bollinger S.A. [1974] Ch. 401 when he stated:

The first and fundamental point is that the Treaty concerns only those matters which have a
European element, that is to say, matters which affect people or property in the nine countries
of the common market besides ourselves. The Treaty does not touch any of the matters which
concern solely England and the people in it. These are still governed by English law. They are not
affected by the Treaty. But when we come to matters with a European element, the Treaty is like
an incoming tide. It flows into the estuaries and up the rivers. It cannot be held back, Parliament
has decreed that the Treaty is henceforward to be part of our law. It is equal in force to any statute.

Of course things have moved on a great deal since Lord Denning first uttered these words and
English law has now been subject to a huge influence in this field by way of a myriad of Direct-
ives and Regulations, much of it concerned with consumer protection. Much of this is to be
welcomed, however, there is no getting away from the fact that English law is conceptually very
different from many of the codes and legislative regimes that exist within the 27 member states
of the EU. In some areas, concepts have been introduced that do not sit well within the UK,
for instance, the notion of good faith as originally framed within the Consumer Rights Directive
(CRD) 2011/83/EU and which, via the Unfair Contract Terms in Consumer Contract Regulations
1994 and 1999, is now embodied within the Consumer Rights Act 2015. This concept and its
place in English law were considered at length by Leggatt J in Yam Seng Pte Ltd v Interna-
tional Trade Corp Ltd. In that case, he accepted that the existence of a contractual duty of
good faith and fair dealing had been recognised in the United States and Australia and was
cautiously gaining ground in Canada, though not in New Zealand. Leggatt J did not consider,
however, that a duty of good faith had reached the point in English law that such a duty could
be implied as a matter of law into contracts, though it does arise in some specific areas, such
as insurance and the law of trusts.

The question arises then as to whether European law could eventually completely reform
how English law operates. There is undoubtedly a powerful view that the law of contract should
be subject to a harmonisation process across the European Union so that the principles will
end up in a codified form. In one respect this would be useful, in that it would operate across
all national boundaries and thereby facilitate commercial and business transactions. The wider
question is whether this is necessary since parties negotiate a choice of law clauses within
their contracts in any event and, as we have seen already, on a worldwide standing, English
law of contract is by far the law of choice in commercial transactions. Such a move within the
European Union should therefore be resisted and in any event it seems likely that with the Brexit
referendum and the UK’s withdrawal from the European Union, this threat to English law of
contract will diminish. For the vast majority of international commercial agreements Brexit is
unlikely to make any difference to the substantive law or indeed as to whether parties continue
to choose English law as the governing law in their contracts. In the business field, as opposed
to consumer law or areas such as financial regulation, EU law has had very little discernible
effect on English law and it is likely that leaving the EU will also have little effect. Brexit is
however likely to have an effect on the recognition and enforcement of jurisdiction agreements
and judgments within the EU. At the moment the UK is already a party to the Hague Conven-
tion on Choice of Court Agreements by which exclusive jurisdiction clauses are required to
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be recognised and enforced by virtue of its membership of the EU. Similarly the UK is also a
party to the Lugano Convention 2007 under which jurisdiction agreements and judgments are
required to be recognised and enforced within the EU, again by virtue of its current membership
of the EU. In its position statement the UK government has already made it clear that it will sign
up to these Conventions on leaving the EU and so there should be no change in the UK status
in these Conventions except that its membership will be based on its individual membership.

No doubt Brexit will bring challenges but it will also bring opportunities not least that there
will be a growing interaction and cooperation with countries outside of the EU, particularly with
other common law countries.

Questions
1 Do you think that there should be a European law of contract?
2 Should English law of contract remain aloof from such an initiative?

3 What continued influences do you think the European Union will have on the English law of
contract post Brexit? Will it be reduced to simply being part of the wider notion of private
international law?

SUMMARY

This chapter deals with the evolution of the law of contract and its definition.

Evolution

e FEarly development from the thirteenth and fourteenth centuries encompassing the ‘law
merchant’ and the early forms of action based on covenant, debt and assumpsit.

e Nineteenth-century ‘golden age’ of contract, the development of the notion of freedom
of contract and the conflict with the objective test imposed to find for the existence of a
contract.

e ‘Classical theory’ of contract and the development of interventionism as the notion of
freedom of contract began to break down in the face of large-scale commercialism.

e Modern era — protectionism and the decline in the freedom of contract caused by the
fettering of negotiating discretion. The new protectionism evolved in three ways: social
protectionism, consumer protection, contracts of adhesion/standard-form contracts.

e Present day — rebirth of freedom of contract by the stripping away of state protectionism and
the drive for a new competitive order.

Definition

Treitel:

An agreement giving rise to obligations which are enforced or recognised by law. The factor
which distinguishes contractual from other legal obligations is that they are based on the
agreement of the contracting parties.
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Beatson:
A legally binding agreement made between two or more persons, by which rights are acquired
by one or more to acts or forbearances on the part of the other or others.

e The notion of agreement is central to both Treitel's and Beatson’s definitions. The problem
of measuring the existence of the agreement — the law requires more than some subjective
indication of agreement between the parties.

o Need for some degree of evidence of the fact of agreement and the court’s requirement for
some outward objective evidence of the existence of an agreement.

e Subjective element is subordinate to the objective one and is, to a large degree, of no
consequence except where it corresponds with the intentions of the parties as ascertained
by objective means.

Further reading

Atiyah, The Rise and Fall of the Freedom of Contract (Oxford University Press, 1979)
Howarth, ‘The Meaning of Objectivity in Contract’ (1984) 100 Law Quarterly Review 265

McKendrick, ‘English Contract Law: A Rich Past, an Uncertain Future?” in Freeman and Lewis
(eds) Current Legal Problems 1997, Volume 50 (Oxford University Press, 1997)

Smith and Atiyah, Atiyah’s Introuduction to the Law of Contract, 6th edn (Oxford University
Press, 2000)

Steyn, ‘Contract Law: Fulfilling the Reasonable Expectations of Honest Men’ (1997) 113 Law
Quarterly Review 433

Deel, Treitel on the Law of Contract, 14th edn (Sweet and Maxwell, 2015)

Vorster, ‘A Comment on the Meaning of Objectivity in Contract’ (1987) 103 Law Quarterly
Review 274
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Objectives

After reading this chapter you should be able to:

1 Define an offer and compare it with other
types of transactions, particularly invitations to
treat.

2 Define an acceptance of an offer.

3 Understand the difference between an
acceptance and a counter-offer.

4 Recognise the various means by which
acceptances are communicated.

5 Explain when offers are terminated.

6 Appreciate the need for certainty in the
formation of a contract.
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2.1 Introduction

It has already been stated that there must be an intention to enter into a binding agreement,
and that this intention is usually established by some outward objective indication of the
existence of an agreement, rather than a subjective assessment of the actual intentions of the
parties. On a practical level, however, the question arises as to what evidence of objective
intention the law requires in deciding whether or not an agreement has been entered into.

Two very different approaches have been used to assess the presence of an agreement. The
first is a liberal laissez-faire approach under which virtually anything at all could potentially
be used in assessing the presence of an agreement. Such an approach almost invariably results
in a subjective assessment of the parties’ actions taking place and has the disadvantage of
rendering the law uncertain and unpredictable. This approach found favour with Lord Den-
ning who, in Butler Machine Tool Co. Ltd v Ex-Cell-O Corporation (England) Ltd [1979]
1 All ER 965, stated:

In many cases our traditional analysis of offer, counter-offer, rejection, acceptance and so
forth is out of date... The better way is to look at all the documents passing between the
parties and glean from them or from the conduct of the parties, whether they have reached
agreement on all material points.

Similarly, in Gibson v Manchester City Council [1979] 1 All ER 972 he also stated that
one ought to:

look at the correspondence as a whole and at the conduct of the parties and see therefrom
whether the parties have come to an agreement on everything that was material.

In both these cases Lord Denning’s approach was rejected in favour of the second, more
traditional, approach which is to find the objective intention of the parties to enter into an
agreement by reducing the agreement in terms of offers, counter-offers, acceptances, revoca-
tions and rejections. This method of finding whether an agreement has come into existence
or not provides a more predictable, certain and objective means of assessment, though one
that is artificial. One should always bear in mind that this process of breaking an agreement
down into smaller, more manageable units is simply an evidential device and in difficult cases
where this process of analysis is not possible, the courts may well adopt Lord Denning’s
approach. Lord Diplock in the Gzbson case certainly considered it was a legitimate method
of analysing a set of circumstances ‘which do not fit easily into the normal analysis of offer
and acceptance’. This legitimacy of Lord Denning’s approach has since been affirmed in the
following case.

G Percy Trentham Ltd v Archital Luxfer [1993] 1 Lloyd’s Rep 25

The facts of the case were that the plaintiffs (Trentham) were engaged by Municipal Mutual
Insurance as main contractors to design and build industrial units in two phases. Trentham
employed Archital to design, supply and install the doors and window frames for the
development. This work was eventually completed and, indeed, paid for by Trentham. The
subcontracts were thus fully executed. Subsequently claims were made against Trentham by
Municipal Mutual under the main contract for alleged delays and defects in carrying out the
work. In order to obtain an indemnity against the damages that it had to pay out, Trentham
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began proceedings against several subcontractors, including Archital, alleging defects in the
window works in both of the phases. In their defence Archital denied that any binding contracts
had come into existence between themselves and Trentham. It was common ground in the
dispute that no integrated written subcontracts had come into existence; instead there had
been a series of exchanges of letters and telephone conversations but no corresponding
offer and acceptance. The picture presented, then, was of two parties jockeying for position
in a scenario very similar to a ‘battle of the forms’ type of situation (see later in the chapter)
where the parties both attempt to impose their own terms and conditions on a contract by the
use of offers and counter-offers. The case is unusual, in that the issue is not one concerning
whose standard terms and conditions predominate, but whether any contract at all has come
into existence out of the exchange of correspondence. At first instance the judge held that a
contract had been formed when the defendant carried out the work, basing his decision on
Brogden v Metropolitan Railway Co. (1877) 2 App Cas 666 (see below). In other words, the
plaintiff had made an offer which the defendants had accepted by conduct in carrying out the
work. Archital appealed from this decision.

In the Court of Appeal, the only judgment was given by Steyn LJ, the two other members
concurring. Steyn LJ agreed with the judge at first instance that there was a contract in
existence. In arriving at this decision Steyn LJ considered that there were four matters which
were of importance to the case. First, English law generally adopts an objective test to the
issue of contract formation. As we have already seen, the law generally ignores a subjective
assessment of the ‘expectations and unexpressed mental reservations of the parties’. He
stated that the governing criterion was ‘the reasonable expectations of honest men’, which
he translated in the present case as the ‘reasonable expectations of sensible businessmen’.
Second, while in the vast majority of cases the presence of offer and acceptance will be the
means of deciding the matter of contract formation, ‘it is not necessarily so in the case of a
contract alleged to have come into existence during and as a result of performance’, citing
Brogden v Metropolitan Railway Co.; New Zealand Shipping Co. Ltd v A M Satterthwaite
& Co. Ltd [1974] 1 Lloyd’s Rep 534 at 539; [1975] AC 154 at 167; Gibson v Manchester City
Council, as supporting this proposition. Third, he stated that the fact that the contract in the
case was executed (i.e. performance of the contract was completed) rather than executory was
important since the fact that the transaction has been performed by both parties will make it
very difficult for an argument to be sustained that there was no intention to create legal relations
or that the contract is void for uncertainty. Indeed, on the specific matter of uncertainty Steyn
LJ considered that the fact that the contract was executed ‘makes it easier to imply a term
resolving any uncertainty, or, alternatively, it may make it possible to treat a matter not finalised
in negotiations as inessential’. Fourth, Steyn LJ stated that ‘if a contract only comes into
existence during and as a result of performance of the transaction it will frequently be possible
to hold that the contract impliedly and retrospectively covers pre-contractual performance’ as
indicated in Trollope and Colls Ltd v Atomic Power Constructions Ltd [1962] 3 All ER 1035.

On the basis of these points, Steyn LJ concurred with the decision at first instance that
there was sufficient evidence to conclude that there was a binding contract; the parties had
clearly intended to create a legal relationship between each other. In arriving at this position
Steyn LJ stated that ‘one must not lose sight of the commercial nature of the transaction’, that
is one party carrying out work for which he expected to be paid, and this is what had occurred.
There was no suggestion that there was a continuing stipulation that a contract would only be
created if a written agreement was concluded. Thus Steyn LJ adopted an approach that was
very similar to Lord Denning’s in that he looked at the overall effect of what had been said and
done by the parties, although he did not refer to Lord Denning’s approach. He stated:

The contemporary exchanges, and the carrying out of what was agreed in those exchanges,
support the view that there was a course of dealing which on Trentham’s side created a right
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to performance of the work by Archital, and on Archital’s side it created a right to be paid on an
agreed basis. .. The Judge (at first instance) analysed the matter in terms of offer and acceptance.
| agree with his conclusion. But | am, in any event, satisfied that in this fully executed transaction a
contract came into existence during performance even if it cannot be precisely analysed in terms
of offer and acceptance.

Does this decision suggest an abandonment of offer and acceptance as central pillars in
the formation of contracts? The answer to the question is clearly in the negative, since Steyn
himself states that ‘the coincidence of offer and acceptance will, in the vast majority of cases,
represent the mechanism of contract formation’. What the decision does is to broaden the
opportunity to find for a contract by examining the ‘commercial reality’ of the situation
coupled with evidence of the parties’ intentions and to this extent a level of uncertainty may
have been created as to when a contract has actually been formed.

Despite the decision of Steyn, it should be borne in mind that the judge at first instance
was able to find for a contract on the basis of offer and acceptance, that is by adopting the
classical approach. More often than not, therefore, the courts will continue to go to great
lengths to analyse the facts in terms of the classical approach.

As Lord Wilberforce stated in New Zealand Shipping Co. Ltdv A M Satterthwaite and
Co. Ltd [1975] AC 154:

English law, having committed itself to a rather technical and schematic doctrine of contract,
in application takes a practical approach, often at the cost of forcing the facts to fit uneasily
into the marked slots of offer, acceptance and consideration.

While one must always bear in mind Lord Denning’s approach, the classical analysis is far
more important and has to be considered in a great deal more depth. The basic proposition
of the classical analysis may be summed up as:

offer + acceptance = agreement

It will be noted here that offer + acceptance produces an agreement, not necessarily a
‘contract’ as there are other elements required to form a legally binding contract not least
consideration (Chapter 3), an intention to create legal relations (Chapter 4) and capacity
(Chapter 5).

2.1.1 The nature of an offer

An offer is an expression of o willingness to contract on cevtain terms made with the intention
that a binding agreement will exist once the offer is accepted.

The task of a claimant seeking to enforce a contract is to prove the existence of an offer.
An offer may be made cither orally or in writing, or implied by the conduct of the person
making the offer, namely, the offeror. Furthermore, the offer may be made to a specific
person or group of persons or to the world at large. In the now famous case of Carlill v
Carbolic Smoke Ball Co., it was argued that it was not possible to make an offer to the
world at large.
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Carlill v Carbolic Smoke Ball Co. [1893] 1 QB 256

In this case, the plaintiff bought a medical preparation called ‘The Carbolic Smoke Ball’ on the
basis that the defendants advertised that they would pay £100 to any person who contracted
influenza after using the smoke ball in the prescribed manner and for a specified period. The
advert stated:

£100 reward will be paid by the Carbolic Smoke Ball Company to any person who contracts
the influenza after having used the ball three times daily for two weeks according to the printed
directions supplied with each ball.

Further, the defendants stated that ‘to show their sincerity’ they had deposited £1000 with
the Alliance Bank. The plaintiff bought one of the smoke balls and used it in the manner
prescribed and promptly caught influenza! She sued for the £100. The defendants contended
that there was no agreement between them and used considerable ingenuity in promoting
this contention. One of the defences used was that it was not possible to make an offer to the
whole world since this would enable the whole world to accept the offer, which was clearly
beyond the realms of commercial reality. The Court of Appeal had no difficulty in rejecting this
defence. Bowen LJ stated the position very clearly as follows:

It was also said that the contract is made with the whole world — that is, with everybody and that
you cannot contract with everybody. It is not a contract made with all the world. There is the fallacy
of the argument. It is an offer made to all the world; and why should not an offer be made to all
the world which is to ripen into a contract with anybody who comes forward and performs the
condition?... Although the offer is made to the world, the contract is made with that limited portion
of the public who come forward and perform the condition on the faith of the advertisement.

The defendants also contended that the plaintiff had not accepted their offer and therefore
there was no consensus ad idem and thus no agreement. This defence, which was rejected,
exposes the fact that offers may arise in two forms, either bilateral or unilateral. A bilateral
offer arises where one party promises to do something in return for a promise made by the
offeree. Both parties are agreeing to do something in return for some reciprocal promise
from the other. The vast majority of offers are of this type.

Example

Albert promises to sell his car to Sharon in return for a payment of £10,000 from Sharon.

A unilateral offer occurs where one party, the offeror, promises to pay for the act of another,
that is, a conditional promise. The acceptance of the offer takes place when the offeree per-
forms the act in question. The offer here is said to be unilateral because only one party is
making a promise. The facts of the Carlill case provide an obvious example of such an offer.

A modern example of the principle can be seen in the case of O’Brien v MGN Ltd [2001]
EWCA Civ 1279. The facts of the case were that the claimant purchased a Sunday news-
paper that contained a ‘scratchcard’ game that related to a competition being held during the
following week in the Daily Mirror. The claimant’s card revealed two ‘windows’ displaying
£50,000 in each. The next week the claimant bought a copy of the Daily Mirror and in

N

ININTIHOV 40 10V4 FHL



24 PART 1 THE FORMATION OF A CONTRACT

Figure 2.1 The Carbolic Smoke Ball manufacturers promised £100 reward to anyone who caught
influenza while using the smoke ball according to the directions
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accordance with the ‘rules’ rang the ‘hotline’ and was told that the prize for that day was
£50,000, and the claimant then believed he had won that amount. The court considered that
the advertisement in the Daily Mirror constituted an offer which was accepted when those
with a winning scratchcard rang up to claim their prize.

Two further features of offers to be noted are that the terms of an offer must be clear and
that the offer is made with the intention that it should be binding. In connection with the lat-
ter requirement, a further defence propounded in the Carlill case was that the advertisement
was a ‘mere puff’ and not intended to form the basis of a binding agreement. Such ‘pufts’
are very much part of commercial life today, particularly in the advertising industry. Clearly
statements that allude to certain soap powders ‘washing whiter than white’ or certain types
of beers working untold miracles are not intended to be taken seriously but to ‘puff up’ the
propensities of the product to induce the all-suffering public to buy. In the Carlill case the
allegation that the offer was a ‘mere puff” was rejected on the basis that the advertisement
also stated that the defendants had deposited £1000 with the Alliance Bank ‘to show their
sincerity’. As Lindley LJ stated at 261-62:

We must first consider whether this was intended to be a promise at all, or whether it was a
mere puff which meant nothing. Was it a mere puff? My answer to that question is No, and |
base my answer upon this passage: “1000l. is deposited with the Alliance Bank, shewing our
sincerity in the matter.” Now, for what was that money deposited or that statement made except
to negative the suggestion that this was a mere puff and meant nothing at all? The deposit is
called in aid by the advertiser as proof of his sincerity in the matter — that is, the sincerity of his
promise to pay this 100l. in the event which he has specified. | say this for the purpose of giving
point to the observation that we are not inferring a promise; there is the promise, as plain as
words can make it.

It was clear in this case that this fact indicated that they intended the promise to form the
basis of a legal relationship.

So far everything presented is fairly straightforward, but unfortunately the situation is
not so simple. There are many types of statement which, on the face of things, appear to be
offers but in fact do not so comprise.

2.2.2 Offers compared with other types of transaction
Offers distinguished from invitations to treat

It has been seen that, according to one definition, an offer is an expression of a willingness
to be bound by the terms of the offer should the offer be accepted. Clearly the implication
here is that the statement of offer is the final statement of an individual who wishes to be
bound by those terms; it is a person’s final declaration of their readiness to be bound. It
follows that if an individual is not willing to implement the terms of their promise but is
merely seeking to initiate negotiations, then this cannot amount to an offer, such statements
are termed ‘invitations to treat’.

The distinction between an offer and an invitation to treat is not an easy one to make since
it very often revolves around that elusive concept of intention. It may be that a statement
amounts to an invitation to treat even though the statement is said to make an ‘offer’ and vice
versa. The easiest way of making the distinction is by analysing how the law deals with the
problem within certain stereotypical transactions, bearing in mind that the courts will look
at the surrounding circumstances and the intention of the parties and will not necessarily
have regard to the actual wording of the statement.
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1. Advertisements and other notices

It has already been seen that the advertisement in the Carlill case amounted to an offer,
though it was a unilateral one. In the words of Bowen LJ:

It is not like cases in which you offer to negotiate or you issue advertisements that you have got
a stock of books to sell, or houses to let, in which case there is no offer to be bound by any
contract. Such advertisements are offers to negotiate — offers to receive offers — offers to chaffer.

The decision in the Carlill and O’Brien cases that the advertisement was an offer is pecu-
liar to a situation where the statement is a conditional promise, a unilateral offer. A similar
situation would result if an individual placed an advertisement offering a reward to the finder
of a lost wallet. In such a case there is clearly a conditional promise and the advertisement
would amount to an offer.

Most advertisements however do not fall into this category and hence they are held not to
be offers but statements inviting further negotiations or invitations to treat. An example of
such a situation can be seen in the case of Partridge v Crittenden [1968] 2 All ER 421, where
the appellants placed an advertisement in a periodical for bird fanciers stating, ‘Bramblefinch
cocks and hens 25s”. They were charged under the Protection of Birds Act 1954, s. 6(1), in that
they were unlawfully ‘offering for sale’ a certain live bird, a brambling, contrary to the provi-
sions of the Act. At first instance the appellants were convicted but on appeal the conviction
was quashed by the Divisional Court. Here the advert is an invitation to treat, NOT an offer,
and therefore they could not be convicted of ‘offering for sale’ the bird.

This decision affirms the much earlier decision of Harris v Nickerson (1873) LR 8 QB
286, where an auctioneer advertised that certain goods would be sold at a certain location
on a certain date. The plaintiff went to the sale but all the lots he was interested in had been
withdrawn. He sued the auctioneer for his loss of time and expenses. It was held that the
claim must fail as the advertisement of the auction was merely a declaration of intent to hold
a sale and did not amount to an offer capable of being accepted and thus forming the basis
of a binding contract, that is, that the advertisement merely amounted to an invitation to
treat and not an offer that was capable of being accepted by the plaintiff..

The same conclusion was also reached in the case of a price list circulated by a wine mer-
chant (Grainger and Sonv Gough [1896] AC 325), though a notice declaring that deckchairs
were for hire was held in Chapelton v Barry UDC [1940] 1 KB 532 as amounting to an
offer. The moral of the story is clear that in this type of case, while one can draw on certain
generalisations, as in advertisements, one must treat cach case on its own merits, assessing
the intentions of the parties.

2. Displays of goods for sale

By far the most common example of the occurrence of invitations to treat is in the case of
goods displayed either in shop windows or within a shop itself. The issue that arises here is
that if the display of the goods in question amounts to an offer, then a customer may enter the
shop and purport to accept that offer, thus creating a binding obligation on the shopkeeper
to sell the goods at the stated price. If, however, the display of goods only amounts to an
invitation to treat, then it is the customer who makes the offer to the shopkeeper, who is free
to accept or reject that offer as they wish. Almost invariably it is the latter approach that is
adopted by the courts, though the reasoning behind the general rule is somewhat obscure
and lost in the mists of time — some think the rule is a throwback to the time of the market-
place when bargaining and haggling were commonplace, a notion that is not particularly
appropriate today. The rule could nevertheless produce some startling effects.
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Example

A shopkeeper places a notice in his window:

Special Offer
Computers For Sale

Were £1000

NOW £500
The shopkeeper could refuse to sell the goods to a customer even if they walked into the shop
and placed £500 on the counter. The shopkeeper is not making an offer but an invitation to
members of the public to come into the shop and make an offer since the shopkeeper is only
making an ‘invitation to treat’. The words ‘Special Offer’ import no specific legal meaning here and
do not necessarily mean an offer at law. Such a conclusion may be somewhat unfair, however,
if those words had induced a person to wait outside the shop all night, only to be told the next
morning that their offer to buy had been rejected. Nevertheless, even if the goods subject to the
‘Special Offer’ were regarded as an offer at law, an offeror in any event is free to withdraw that
offer at any time up to acceptance.

The general rule as regards goods displayed in shop windows is well illustrated in the case
of Fisher v Bell [1961] 1 QB 394, where a price-marked flick-knife was displayed for sale in
a shop window. The seller was prosecuted under the now repealed Restriction of Offensive
Weapons Act 1961, which made it an offence to offer to sell such items, and was acquitted.
Lord Parker stated:

It is clear according to the ordinary law of contract that the display of an article with a price
on it in a shop window is merely an invitation to treat. It is in no sense an offer for sale, the
acceptance of which constitutes a contract.

A more problematical situation occurred in the following case.

Pharmaceutical Society of Great Britain v Boots Cash Chemists
(Southern) Ltd [1952] 2 All ER 456; [1953] 1 All ER 482

The status of goods on the shelves of a self-service shop was called into question. The facts
of the case were that the defendants were being prosecuted under the Pharmacy and Poisons
Act 1933, s. 17, in that they had allowed the sale of a listed poison to be effected without the
supervision of a registered pharmacist. The arrangement in the shop was that a customer on
entering was given a basket and he was then free to walk around the shop selecting items from
the shelves. When he had selected such items as he required, they were taken to the cash
desk, where the customer was required to pay for them. Near to the cash desk was a registered
pharmacist who was authorised to prevent a customer removing any drug from the shop. The
Pharmaceutical Society alleged that the goods on the shelves were offers to sell, which the
customer accepted by placing the goods in the basket and that, thus, the sale took place at
that point and not at the cash desk under the supervision of the registered pharmacist. In such
a situation, it was alleged, Boots were clearly in breach of the provision and had committed a
criminal offence. The court, however, decided that the goods on the shelves were only invitations
to treat and that it was the customer who made an offer to buy when he presented the goods for
payment at the cash desk. At this point the person at the cash desk or the registered pharmacist
could accept or reject that offer. The effect of this reasoning was that the sale did take place
under the supervision of the registered pharmacist and no criminal offence had been committed.
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Another reason for the decision in the Boots case is that if the goods on the shelves con-
stituted offers then arguably the customer in picking the goods off the shelfis accepting that
offer and that there is then a contract. The customer is unable to change their mind and put
the goods back either on the shelf or when they present the goods at the checkout.

Some authorities, particularly American ones, dispute such a conclusion as regards the
status of goods on display in a self-service shop. In Lasky v Economy Grocery Stores, 65 NE
305 (1946), it was stated that the goods displayed constituted offers but that the acceptance
took place not on the placing of the goods in the basket, but on the customer presenting
them at the cash desk for payment. Alternatively, in Sheeskin v Giant Food Inc., 318 A 2d
894 (1974), it was stated that acceptance took place before the goods were presented at the
cash desk, though the customer could cancel his acceptance before payment if he wished.
Contradiction also exists in English law though, since in R v Morris [1984] AC 320 it was
held that the taking of goods from a shelf and changing the price tags amounted to an
‘appropriation’ within the Theft Act 1968.

3. Auction sales

The status of the call for bids by an auctioneer was considered in the case of Payne v Cave
(1789) 3 Term Rep 148. In this case, it was decided that a call for bids by the auctioneer
amounts to an invitation to treat, the bids themselves amounting to offers which the auc-
tioneer is free to accept or reject as they wish. This situation is given implied authority in
the Sale of Goods Act 1979, s. 57(2), which provides that a sale in an auction is completed
by the fall of the hammer and each party is allowed to withdraw their offer up to this time.

Auction sales however can take two forms, in that goods may be sold with or without
a reserve price. Where the goods are put up for sale with a reserve price, that is bids for the
goods must reach this minimum price, it has been held (in McManus v Fortescue [1907] 2
KB 1) that no contract results if the auctioneer purports to accept a bid that is lower than
the reserve price.

Where the auction is held without reserve no contract of sale materialises between the
owner of the property and the highest bidder if the auctioneer either refuses or otherwise
fails to accept the highest bid. In Warlow v Harrison (1859) 1 E& E 309 it was stated,
obiter dicta, that in such a case there is a unilateral offer contained in a promise that there
will be no reserve between the auctioneer and the bidders. The auctioneer in calling for bids
is promising to accept the highest bid and not to apply a reserve and that this unilateral offer
is accepted by the highest bidder. Thus if the auctioneer refuses to sell to the highest bidder,
the auctioneer may be sued for breach of contract. It should be noted that in the unilateral
offer there is also a promise not to allow the seller of the goods to bid in order to artificially
inflate the price.

This position was affirmed in Barry v Heathcote Ball & Co. (Commercial Auctions)
Ltd [2000] 1 WLR 1962. In this case, the defendant was auctioning two new machines on
behalf of the Customs and Excise. The machines were valued at £14,251 each. The defendant
was instructed to auction these machines without reserve. At the auction the claimant,
who had been told that the sale was without reserve, bid £200 for each machine. When
the defendant could not get a higher bid he withdrew the machines from the sale and sold
them for £750 a few days later by way of a magazine advertisement. The claimant argued
that on the highest bidder rule, the auctioneer was legally bound to accept his bid, since in
an auction held without reserve the auctioneer was making a unilateral offer to accept the
highest bid.
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The Court of Appeal, affirming Warlow v Harrison, confirmed there was no contract
between the vendors, the Customs and Excise, and the claimant bidder. There was, however,
a contract between the auctioneer and the claimant bidder. The measure of damages where
a seller refused goods to the buyer was the difference between the contract price and the
market price as set out in the Sale of Goods Act 1979, s. 51(3). The Court of Appeal held
that despite the fact that there was no contract between the vendor and the claimant, the
same measure of damages would apply. Since the judge considered that the machines were
valued at £14,000 each, he awarded damages of £27,600.

Principle: Auctions held ‘without reserve’

In an auction held ‘without reserve’ there is an invitation to treat by the auctioneer offering the
goods for sale and the bidders make offers which the auctioneer accepts with the fall of their
hammer. This is a bilateral contract that determines which bidder is to be the owner of the
goods.

In such auctions there is also a unilateral offer in that there is a promise not to apply a
reserve by the auctioneer, and to sell the goods to the highest bidder.

4. Tenders

Tenders are a common commercial device used when a company or organisation is seeking
to purchase an item or a service. The company will invite tenders (or quotations) from parties
interested in supplying the goods or services, the idea being that the company can secure the
cheapest (usually) price for the goods or service. Such invitations may be sent out to specific
companies or suppliers but equally they may be advertised in a newspaper or trade journal.
Such invitations are not offers but invitations to treat, the reason being that very often the
company calling for tenders may have other criteria, other than the price, to consider before
awarding the contract. It is the supplier therefore that is making the offer, which the company
can accept or reject as the case may be. It was also held in Spencer v Harding (1870) LR 5
CP 561 that a statement that goods are to be sold by tender is not normally an offer, and that
thus no obligation is created to sell to the person making the highest tender.
In some circumstances, however, an invitation to tender may be held to be an offer.

Blackpool and Fylde Aero Club Ltd v Blackpool Borough Council
[1990] 3 All ER 25

In this case, the Council owned and managed an airport, raising money by granting a concession
to an operator to run pleasure flights from the airport. Shortly before the concession was about
to expire in 1983 the Council invited tenders for the right to run the concession, invitations being
sent to the plaintiffs and six other interested parties. The terms of submission of bids were that
they were to be submitted in an envelope provided by themsleves, which was to bear no mark
which could identify the sender. Furthermore, the tender had to be submitted no later than
12 noon on 17 March 1983. The plaintiffs’ tender was put in the Town Hall letter box at 11 am
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on 17 March. However, although the box should have been cleared at noon, this did not
occur. The plaintiffs’ tender was subsequently marked down as being submitted late and was
therefore not considered. The plaintiffs sued the Council for breach of contract on the basis
that it had warranted that had a tender been submitted by the deadline it would be considered
and that the Council had acted in breach of that warranty. It was held, on appeal, that in certain
circumstances an invitation to tender could give rise to binding obligations. This was such an
instance since tenders had been sought from a number of parties, all of them known to the
Council, which had also imposed strict rules of compliance on them. It was thus implied that
a person submitting a tender in compliance with those rules had the right to have their tender
opened and considered along with the others.

Tenders may take two possible forms. They may be specific tenders or standing-offer ten-
ders. The former comprises a tender for a definite quantity of goods to be delivered or sold
at a specified time. Here the person requiring or selling the goods makes an invitation to
tender, the person wishing to deliver or buy them making the offer, which will be converted
into a trading contract when accepted by the first party.

The second type of tender arises when a person invites tenders for the supply of goods
or services which may be required within a specified time at some future date. An example
of such a tender may be where a company invites tenders for the supply of stationery as and
when, or if and when, required. Here acceptance of the tender (i.c. the offer) does not create
a binding contract. The supplier whose bid is successful is in fact making a standing offer
which is accepted every time an order is placed for stationery. At this point the supplier is
obliged to meet the order or be in breach of contract, though the supplier is free to revoke
the standing offer at any time prior to an order being placed, though they are bound to fulfil
orders already received.

The problem of standing offers was considered in the case of the Great Novthern Rail-
way Co. v Witham (1873) LR 9 CP 16 where the plaintiffs invited tenders for the supply
of goods, including iron, for a period of 12 months. The defendant submitted a tender to
supply the goods over the period at a fixed price in such quantities as may be ordered from
time to time. The tender was accepted, but before the expiry of 12 months the defendant
refused to supply any more goods and was sued for breach of contract. It was held that just
as the plaintiffs were not bound to order goods, the defendant was only bound to supply
goods actually ordered and that he could revoke his standing offer at any time provided that
revocation was communicated to the other party.

The revocation thus only operated to free him from future obligations, not those which
had actually accrued by virtue of the placing of an order. The case thus affirmed the earlier
decision of Offord v Davies (1862) 12 CBNS 748.

In recent years, a new development has occurred in the area of tenders, namely, the refer-
ential bid. A referential bid occurs in a competitive tender situation where one party attempts
to win the order by reference to a bid submitted by another party.

Example

X offers to pay £100,000 for a coffee house franchise or £10,000 more than any other offer. The
latter part of this bid is a referential bid.
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The status of referential bids was considered in the following case.

Harvela Investments Ltd v Royal Trust Co. of Canada (CI) Ltd
[1986] AC 207

An invitation was made to two persons to submit ‘offers’ for the purchase of a quantity of
shares. The first defendants, who were disposing of the shares, also agreed to accept the
highest offer received provided it met with other stipulated conditions. The plaintiffs bid
$2,175,000 while the second defendant bid $2,100,000 or ‘$10,000 in excess of any other offer
which you may receive which is expressed as a fixed monetary amount whichever is higher’.
The first defendants accepted the second defendant’s offer. The House of Lords held that the
referential bid was ineffective and that the fixed bid of the plaintiffs should have been accepted.
The reasoning for this decision was that the House of Lords considered that the idea behind a
competitive tender was that the bids were to be confidential and that no bidder would know the
amount bid by the other person. The effect of a referential bid would be to defeat the notion of
a confidential competitive tender and undermine the competitive tendering process.

5. Ticket cases

One problem that has recurred time and time again concerns the giving of a ticket during
the course of entering into the contract. The problem revolves around whether the ticket is
a contractual document, thereby rendering the parties subject to the terms and conditions
printed or referred to on the ticket, or not. Two factors can influence the role of tickets
in contracts: first, whether it was intended that the ticket should amount to a contractual
document; and, second, the mode and timing of the issue of the ticket.

Chapelton v Barry UDC [1940] 1 KB 532

In this case, the Court of Appeal considered that a sign by some deckchairs for hire constituted
an offer, which the plaintiff accepted when he took two of the chairs. The tickets amounted to
no more than mere receipts with the result that the terms and conditions on them formed no
part of the contract since they were handed out after the contract was concluded.

With regard to timetables and passenger tickets, however, the law is not at all certain.
Tickets have been held to be contractual documents on the basis that the proffering of the
ticket by a bus conductor or ticket office clerk is an offer which is accepted by the taking
of the ticket, as suggested in Cockerton v Naviera Aznar SA [1960] 2 Lloyd’s Rep 450.
Another view is that a timetable amounts to an offer which is accepted by a passenger either
by applying for a ticket or by boarding the bus. The latter problem was discussed in the case
of Wilkie v London Passenger Transport Board [1947] 1 All ER 258. In the Wilkie case,
Lord Greene considered that on a bus a contract is made when the intending passenger ‘puts
himself either on the platform or inside the bus’. The implication here is that the company
makes an offer of carriage by running the bus which the passenger accepts by boarding. The
fact that a contract arises here despite the fact that no fare has been paid, or ticket issued,
renders the statement open to doubt. A better solution would surely be that the company
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makes an invitation to treat by virtue of its advertisement or sign on the front, the passenger
making an offer when they get on the bus, which is accepted by the conductor’s taking the
fare and issuing the ticket. The question then arises as to whether the ticket issued is a con-
tractual document or a mere receipt, but no doubt this is one for the court to answer in the
circumstances of a particular case and something which we will look at when considering
exemption clauses (Chapter 8).

The question of the status of tickets also arose in the following case.

Thornton v Shoe Lane Parking Ltd [1971] 1 All ER 686

This case concerned the issue of a ticket by an automatic issuing machine in a car park. It will
be discussed more fully when exemption clauses are analysed later (Chapter 8), but in relation
to offer and acceptance, the case also has a contribution to make. Broadly speaking, the facts
are that the plaintiff went to park his car in the defendant’s car park. At the entrance there
was a sign which set out the charges and which stated: ‘all cars parked at customer’s risk’.
As customers drove in, a light changed from red to green and a ticket was ejected from the
machine. Lord Denning discussed the transaction as follows:

The customer pays his money and gets a ticket. He cannot refuse it. He cannot get his money
back. He may protest to the machine, even swear at it; but it will remain unmoved. He is
committed beyond recall. He was committed at the very moment when he put his money in the
machine; the contract was concluded at that time. It can be translated into offer and acceptance
in this way. The offer is made when the proprietor of the machine holds out as being ready to
receive the money. The acceptance takes place when the customer puts money in the slot. The
terms of the offer are contained in the notice placed on or near the machine, stating what is
offered for the money. He (the customer) is not bound by the terms printed on the ticket because
the ticket comes too late. The contract had already been made.

The decision in the case is certainly a better solution to the status of tickets than Lord Greene’s
statement in the Wilkie case which would appear to be wrong.

6. E-commerce

Today buying goods on the Internet is now a very common phenomenon but what is the
status of a supplier’s website — does it represent an invitation to treat or an offer? Many of the
electronic or virtual shopping sites are set out to resemble real stores, so that the potential
purchaser browses through the products for sale in much the same way as he or she would
do in a shop or supermarket. As the purchaser finds a product they want to buy, they place
the item into a virtual shopping basket. When the purchaser has completed their ‘shopping
trip’, the purchaser then submits details of the selected products, their identity (if they have
shopped there before, otherwise they will have to register) and their credit/debit card details
to the seller. The transaction is thus analogous to the situation seen in Pharmaceuntical Soci-
ety of Great Britain v Boots Cash Chemists (Southern) Ltd. The goods on the website will
constitute an invitation to treat, as in Fisher v Bell, the offer arising when the buyer submits
their details to the seller.

The analysis above is of course dependent on the contents of the website. In appropriate
cases it may be possible to argue that the site in fact constitutes an offer, possibly even a
unilateral offer of the type seen in Carlill v Carbolic Smoke Ball Co., where the purchaser
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accepts the offer simply by pressing a button. Clearly website developers have to exercise great
care in designing their websites to avoid such a situation from arising.

The sort of difficulties that can arise here can be seen in the case involving Argos Stores,
where the company inadvertently offered television sets worth £300 for £3. Many customers
purported to accept this offer but of course Argos would have argued that the website con-
stituted an invitation to treat and that the purchasers were making an offer to buy. In such a
situation, Argos was in a position to reject the offers made in response to the wrongly priced
invitation to treat. No doubt this is a correct analysis but Argos might have found themselves
in substantial difficulties if their website could have been considered to be a unilateral ofter
and the response by the purchasers clicking a button on the site to be an acceptance. Such a
transaction would clearly not be in the interests of Argos in these particular circumstances.
Of course, this would have required the customers to argue that the website constituted
an offer. In the Argos scenario some customers had actually had their orders accepted and
confirmed by Argos before the mistake was discovered. Presumably, therefore, they were
entitled to insist on receiving a television set for £3. Sadly this is not the case since in Hartog
v Colin and Shields [1939] 3 All ER 566 it was held that no contract arises where one party
makes an offer to another and he is aware that the other party is acting under a fundamental
mistake as to the terms of the offer.

In spite of the fact that there have been a number of European Directives regulating vari-
ous aspects of the law relating to electronic contracting, none purport to define the status of
a website as either an invitation to treat or an offer. Thus reg. 12 of the Electronic Commerce
(EC Directive) Regulations 2002 states that an ‘order may be but need not be a contractual
oftfer’, presumably implying that websites would normally constitute invitations to treat.

Principle

As a general principle websites selling goods would probably amount to an invitation to treat
with the customer/buyer making the offer. Whether this is the case however depends on the
particular website and how this is constructed.

Offers distinguished from requests for information

Very often, particularly in commercial transactions, substantial negotiations may take place
before the terms of the contract are agreed by the parties concerned and the contract itself
is entered into. During the period of negotiation one of the parties may simply require fur-
ther information before they can place themselves in the position of being able to enter the
contract. Such a situation is very common where negotiations for the sale of land take place
since there may be many questions of detail to be investigated before a formal contract can
be entered into.

A similar case is that of Clifton v Palumbo [1944] 2 All ER 497, where the defendant was
negotiating the purchase of a large estate owned by the plaintiff who wrote, ‘I am prepared
to offer you... my... estate for £600,000... I also agree that a reasonable and sufficient
time shall be granted to you for the examination and consideration of all the data and details
necessary for the preparation of the Schedule of Completion.” It was held that, in the circum-
stances, this letter did not amount to an offer to sell but a mere preliminary statement as to
price to enable negotiations to proceed.
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Harvey v Facey [1893] AC 552

The appellants sent a telegram to the respondent which read, ‘Will you sell us Bumper Hall
Pen? Telegraph lowest cash price’; the respondent replied, ‘Lowest price for Bumper Hall Pen,
£900.” The appellants then telegraphed, ‘We agree to buy Bumper Hall Pen for £900 asked by
you. Please send us your title deeds in order that we may get early possession.” The appellants
received no reply and thereupon brought an action for specific performance. It was held that
the action must fail since the respondent’s reply was not an offer to sell but simply a statement
as to the minimum price required should he decide to sell; his reply was a mere response to a
request for information. The appellants’ final telegram amounted to the offer to buy, which was
not accepted by the respondent.

So far the distinction between offers and requests for information is fairly straightforward,
though one wonders if some of the carlier decisions can be considered correct. Would the
decision in Harvey v Facey, for instance, be the same today?

Example

If A walks up to B and says, ‘How much do you want for your car?’ and B replies, ‘©3500’, is
this not a contract? Surely the situation is likely to be that if B does not wish to sell he will reply,
‘£3500, but it is not for sale’ or simply, ‘The car is not for sale.’

The surrounding circumstances of the case will be important in this type of situation but
on the face of things there would appear to be a binding contract today. The courts in any
event are not consistent or predictable in this type of case.

Bigg v Boyd Gibbons Ltd [1971] 2 All ER 183

In this case, negotiations were taking place for the sale of some freehold property belonging
to the plaintiffs. The plaintiffs wrote to the defendants, stating: ‘As you are aware that | paid
£25,000 for this property, your offer of £20,000 would appear to be at least a little optimistic.
For a quick sale | would accept £26,000." The defendants replied: ‘| accept your offer’ and
asked the plaintiffs to contact the defendants’ solicitors. In their final letter the plaintiffs said:
‘I am putting the matter in the hands of my solicitors. .. my wife and | are both pleased you are
purchasing the property.” The plaintiffs alleged that this exchange of correspondence consti-
tuted an agreement for the sale of the property and sought specific performance. The Court
of Appeal stated that an agreement on price did not necessarily mean an agreement for sale
and purchase, nor did the use of the word ‘offer’ always amount to an offer in law; however, on
the facts it was clear from the correspondence that the plaintiffs’ first letter constituted an offer,
the acceptance of which by the defendants constituted a binding contract. In this case the
parties had gone so far down the road of negotiations that a binding agreement had resulted.

Quite clearly the background circumstances play an important part in determining the
nature of a statement as to whether it is indeed an offer or simply a request for further
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information. The question is whether the offeror’s words or conduct are such as to induce a
reasonable person to believe that they intend to be bound, even though they have no such
intention. In Crest Nicholson (Londinium) Lid v Akarvia Investments Litd [2010] EWCA
Civ 1331, Sir John Chadwick stated that the correct approach for determining whether there
was an offer in a proposal that was capable of being accepted was to ask ‘whether a person
in the position of B (the offeree) (having the knowledge of the relevant circumstances which
B had), acting reasonably, would understand that A (the offeror) was making a proposal to
which he intended to be bound in the event of an unequivocal acceptance’.

2.2.3 Communication of offers

Clearly an offer cannot take effect until it has been received by the offeree, since they can-
not accept something of which they are not aware. The offer must be communicated and
received by the offeree to be effective. The principle can be seen in the case of Taylor v Laird
(1856) 1 H& N 266; 25 L] Ex 329, where the plaintiff, the captain of a ship, was employed
to command a steamer ‘for an exploring and trading voyage up the river Niger... at a rate
of £50 per month’. The plaintiff took this ship as far as Dagbo, but refused to go further
and resigned his command. He later helped to work the ship home and he claimed his wages
for this work. It was held that the owners of the vessel were entitled to refuse payment as
the plaintift’s offer to help to bring the ship back to its home port was not communicated
to them. In other words, they were given no opportunity to either accept or reject his offer.
The timing of the communication of the offer can be of importance when determining
the time within which it can be accepted by the offeree. From the above case it is clear that
acceptance can only take place when the offer has been received. It follows also that if the
offer specifies some date by which the offer must be accepted and that date has passed when
the offer is received, then the offeree is not able to accept the offer as the offer has lapsed.
Similarly, it may be that there has been a very long delay in the transmission of the offer to
the offeree, and in these circumstances it may well be the case, depending on the subject
matter of the offer, that the offer has in fact lapsed, rendering it incapable of acceptance.
One problem that arises in the latter context is what happens where the delay in the trans-
mission of the offer is the fault of the ofteror themselves. In Adams v Lindsell (1818) 1 B&
Ald 681, the defendants offered to sell wool to the plaintiffs. Their letter of offer was wrongly
addressed so that it reached the plaintifts two days later than the defendants could, in normal
circumstances, have expected it to arrive. The plaintiffs, on receiving the letter, immediately
accepted the offer and it was held that they were entitled to do so, creating a binding contract,
despite the fact that the defendants had considered that the offer had lapsed by the delay
and sold the wool to a third party. It would seem from the case that the significant factor
was the negligence of the defendants in addressing the letter and that if the delay had been
caused by some other factor, then it is possible that the decision could have been the reverse.

Principle

An offer cannot take effect until it has been received by the offeree, since they cannot accept
something of which they are not aware. Thus acceptance of the offer is only possible once the
offer has been received. It follows that if the offer specifies some date by which the offer must
be accepted and that date has passed when the offer is received, then the offeree is not able
to accept the offer as the offer has lapsed.
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