



[image: cover]










CULTURAL COMPETENCE IN FORENSIC MENTAL HEALTH











CULTURAL COMPETENCE IN FORENSIC MENTAL HEALTH

A GUIDE FOR PSYCHIATRISTS, PSYCHOLOGISTS, AND ATTORNEYS



WEN-SHING TSENG, M.D.

DARYL MATTHEWS, M.D., PH.D. 

TODD S.ELWYN, J.D., M.D.







[image: i_Image3]


















Published in 2004 by Brunner-Routledge 270 Madison Avenue New York, NY 10016
 http://www.brunner-routledge.com/

Published in Great Britain by Brunner-Routledge 27 Church Road Hove, East Sussex BN3 2FA
 http://www.brunner-routledge.co.uk/

Copyright © 2004 by Taylor & Francis Books, Inc.

Brunner-Routledge is an imprint of the Taylor & Francis Group.
 
This edition published in the Taylor & Francis e-Library, 2005.

“To purchase your own copy of this or any of Taylor & Francis or Routledge’s collection of thousands of eBooks please go to
 http://www.ebookstore.tandf.co.uk/.” 

All rights reserved. No part of this book may be reprinted or reproduced or utilized in any form or by any electronic, mechanical, or other means, now known or hereafter invented, including photocopying and recording, or in any information storage or retrieval system, without permission in writing from the publishers. 

Library of Congress Cataloging-in-Publication Data Tseng, WenShing, 1935– Cultural competence in forensic mental health: a guide for psychiatrists, psychologists, and attorneys/Wen- Shing Tseng, Daryl Matthews, Todd S.Elwyn. p.; cm. Includes bibliographical references and index. ISBN 0-415-94789-8 (alk. paper: hardback) 1. Forensic psychiatry. 2. Cultural psychiatry. 
3. Psychiatry, Transcultural. I. Matthews, Daryl B. II. Elwyn, Todd S. III. Title. [DNLM: 1. 
Forensic Psychiatry. 2. Cultural Diversity. 3. Mental Disorders— ethnology. W 740 T8815c 2004] RA1151.T84 2004 614’. 15–dc22 2003027253 

ISBN 0-203-48609-9 Master e-book ISBN

ISBN 0-203-57796-5 (Adobe e-Reader Format)
 ISBN 0-415-94789-8 (Print Edition)












PREFACE

The idea that mental health services should be provided in a culturally competent manner is commonly accepted nowadays among scholars and clinicians in contemporary multiethnic societies around the world. An awareness of the importance of culturally competent forensic psychiatry has developed and is increasingly viewed as a requirement in a modern society emphasizing the basic human rights of people of diverse ethnic and cultural backgrounds. Despite this, few books address it in detail or at all. This book, Cultural Competence in Forensic Mental Health, intends to fill this vacuum for forensic psychiatrists, psychologists, and other mental health workers, as well as attorneys and judges.

This book is a joint collaboration of three authors—one of us (Tseng) is a specialist in cultural psychiatry, another (Matthews) is a specialist in forensic psychiatry and the third (Elwyn) is a specialist in the law. By combining our expertise in these areas, we attempt to develop and create a new body of knowledge and experience addressing the cultural aspects of mental health. We have the advantage of sharing our clinical, forensic, and teaching work in the same department, and we have worked closely together to seek integration of the book as a whole.

The book comprises 10 chapters. In chapter 1 we provide an introduction to culture and mental health, define “culture,” discuss how cultural factors influence legal systems and procedures, and list various ways culture will affect the practice of mental health. In chapter 2 we elaborate in detail the general aspects of performing culturally relevant forensic assessments. In chapter 3 we examine cultural considerations in the use of psychological measurement in forensic evaluation. In chapters 4 and 5 we review cultural aspects of various psychiatric disorders, crimes, and behavioral problems in a forensic context. In  chapter 6 we examine the spectrum of forensic practice areas and discuss how to carry out culturally competent forensic evaluations in various types of criminal cases, civil matters, and family-court issues. We also address general aspects of working with clients, attorneys, and judges on cultural issues as well as the specialized subjects of assessment of competency, insanity, risk of violence, disability, determination, and child custody. In chapter 7 we focus on the legal regulation of mental health, addressing cultural aspects of civil commitment, maintenance of professional boundaries, and ethical issues. In chapter 8 we discuss cultural competence in the correctional setting. Then, in chapter 9 we undertake cultural analyses of several veral significantly interesting forensic cases including forensic cases in which we participated. Finally, in chapter 10 we provide a review, comments, and suggestions for future directions.

We aimed this book broadly at various disciplines involved in mental health and the law. This group includes forensic psychiatrists, forensic psychologists, and attorneys, as well as general psychiatrists, clinical psychologists, and social workers who work with persons accused of criminal charges or facing other legal encumbrances. Readers of different disciplines may find different degrees of interest in various chapters, but we organized the book as whole in such a way as to cover forensic mental health as widely as possible for comprehensiveness.

We balanced the subject matter between forensic application and cultural theory, and we derived the material primarily from the medicolegal situation in the United States, but, as much as possible, we also refer to various cultural settings around the world. We attempt to examine the subjects broadly from a more universal as well as a cross-cultural perspective. We hope the book will be useful not only for readers from the United States but also for international forensic psychiatrists and scholars.

In many chapters we inserted several case vignettes for illustration of the issues elaborated in the text. Although some of the vignettes are hypothetical, most are based on actual cases with some modification for purposes of confidentiality. In the cases, honorific terms such as “Mr.” or “Mrs.” are used for humanistic as well cultural purposes. The opinions or suggestions we present throughout this book reflect our professional opinions that we hold at the present time. We surely have no claims to absolute accuracy or thoroughness. We expect our views will differ from other experienced writers in our disciplines. We express our views with the hope that they will stimulate the readers to explore their own.

Cultural forensic psychiatry is a newly developing field. Because of this, many questions may be raised that as yet can be answered only in a limited way. Even where empirical evidence is not strong, we attempt to provide guidance and advice based on our experience. Our main goal is to stimulate the awareness that there is a great need to be culturally concerned in practicing forensic psychiatry, psychology, or law.

We would like to express our thanks to many persons who assisted us in working on this book project. Dr. Keisuke Ebata, former director of the Tokyo Metropolitan Comprehensive Mental Health Center, helped us search for forensic publications from Japan and understand the pattern of forensic psychiatric practice in Japan. Professors Li Congpei and Fang MingZhao from the Institute of Mental Health, Peking University, provided us the forensic psychiatric publication from China and clarified for us the questions regarding the practice of forensic psychiatry in China. From our department, psychiatric residents Shae Lock, MD, Tina R.Melendrez-Chu, MD, and Walid Pedro Eweis, MD, contributed case vignettes for illustration in the book; Malina Kaulukukui, LSW, an expert on Hawaiian culture, provided her opinion on a Hawaiian case. Lisa Anne Matsumoto, MLIS, and Cheryl K.C.Andaya, MA, assisted us in literature search, and Christine Yoshida assisted us in checking the list of references and index. Ms. Kathy Luter Reimers, through her dedication, provided helpful English editing. Everyone’s valuable contributions to this book are greatly appreciated. We also would like to express our gratitude to our wives Jing Hsu, MD, Esther Solomon, and Kim Tran Elwyn for their unconditional support and encouragement to us while we worked on this book.

Finally, we are grateful to the publisher, Brunner-Routledge, for its commitment in undertaking the timely and needed publication of this book, and we are particularly thankful to executive editor George P.Zimmar, Ph.D., for his vision and assistance in supporting the work and to associate editor Ms. Shannon Vargo for her helpful guidance in improving the manuscript. We hope that this book will promote cultural competence in forensic mental health and relevant cultural consideration in the practice of law.



Wen Shing Tseng, M.D. 

Daryl Matthews, M.D., Ph.D.

Todd S.Elwyn, J.D., M.D.

Honolulu, Hawaii
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1
 Introduction: Culture and Forensic Psychiatry

Forensic psychiatry has only recently developed insight into the importance of providing culturally competent forensic mental health services. Cultural competence has become a requirement of our modern society, as it is in any advanced society that emphasizes basic human rights and gears itself toward meeting the needs of an ethnically and culturally diverse people. The United States, like many other nations, is becoming increasingly multiethnic and polycultural. Providing culturally relevant and effective forensic services has become a fundamental expectation and an essential professional task. Examining the cultural dimensions of the mind and behavior will enable us to understand the nature of actions and the motives for them in a more comprehensive way This, in turn, will assist us in providing more suitable and meaningful opinions to be used in the making of legal decisions.

One accessible source of information concerning how culture interacts with law comes from the various world legal systems. However, as astutely pointed out by Appelbaum (2002, p. 462), forensic psychiatry to date has been sadly bereft of cross-cultural perspectives. In part, this neglect may relate to a perception that the differences among legal systems make the study of forensic issues in other countries—much less other cultures—unlikely to yield practical benefits. Such solipsism tends to blind us to the reality that there are other, different, and sometimes better ways of responding to the issues that form the core of forensic practice from what we use every day. Expanding forensic psychiatric practice to include such cultural considerations is a new professional challenge.



WHAT IS CULTURE?

Culture, Race, Ethnicity, and Minority

To explore the subject of cultural competency in forensic psychiatry, we must first clarify the concept of culture. Also, we must distinguish several related terms that are used to describe sociocultural issues, such as race, ethnicity, and minority.

Culture. The term culture (kultur, in German) was originally coined by a German scholar in the late 18th century to refer to the achievements of civilization. Later, British scholars used the English word culture to define it as the complex whole that includes knowledge, beliefs, art, laws, morals, customs, and any other capabilities and habits acquired by man as a member of society.

Since then, scholars of behavioral science have defined culture in various ways (Kottak, 1999). After analyzing several hundred definitions and statements about culture made by anthropologists and others, U.S. anthropologists Kroeber and Kluckhohn (1952) summarized the formulated concept often used by contemporary behavioral scientists as follows: “Culture consists of patterns, explicit and implicit, of and for behavior acquired and transmitted by symbols, constituting the distinctive achievement of human groups, including their embodiments in artifacts; the essential core of culture consists of traditional ideas and especially their attached values; culture systems may, on the one hand, be considered as products of action, on the other as conditioning elements of further action.”

In simpler words, Barnouw (1963) stated, “A culture is the way of life of a group of people, the configuration of all of the more or less stereotyped patterns of learned behavior which are handed down from one generation to the next through the means of language and imitation.”

Race. The term race means something quite different from culture. In the past, race  has been used to refer to a group of people that is characterized by certain common physical features, such as color of skin, eyes, and hair; facial or body features; or physical size. On the basis of these attributes researchers distinguish one group from other groups. 

Anthropologists have used the term geographic race to indicate a human population that has inhabited a continental landmass or an island chain sufficiently long enough to have developed its own distinctive genetic composition as compared with those of other geographic populations (Hoebel, 1972). However, with improvements in genetic study, analysis of DNA among members of different races has shown that there are greater variations within racial groups than between them. Thus, races are socially and culturally constructed categories that may have little to do with actual biological differences. They are the products of historical and contemporary social, economic, educational, and political circumstances (American Anthropological Association, 1999).

Ethnicity. Ethnicity refers to social groups that distinguish themselves from other groups by a common historical path, their behavior norms, and their own group identities. 

The members of an ethnic group are affiliated and may share a common language, religion, culture, racial background, or other characteristics that make them identifiable within their own group. Thus, culture refers to manifested characteristic behavior patterns and value systems whereas ethnicity refers to a group of people that shares a common cultural feature or root culture.

Minority. A minority is a relatively smaller group that is identified against the majority group in the society. Strictly speaking, minority groups may not necessarily suffer from social disadvantages. In fact, some minorities have more privileges and enjoy more social achievements than the majority. However, in most cases, minority peoples encounter mistreatment by the majority and suffer from discrimination and social disadvantage. 

Thus, minority peoples often hold resentment toward the majority, whether openly expressed or unspoken. As we already mentioned, the concept of “minority” is a social one, often related to economic or occupational factors that may or may not be related to matters of ethnicity or culture. The term should be used differently and precisely and not be confused with the term or concept of culture.



Implications of Culture in the Legal System

Moving beyond conceptual clarification, we must next recognize the significant clinical implications and applications of culture (Tseng, 2001, p. 26). Several issues in the practice of forensic psychiatry require special attention with regard to culture. They are as follows:



	 Culture refers to the unique behavioral patterns and lifestyles shared by a group of people, which distinguishes that group from others.

	 Culture is characterized by a set of views, beliefs, values, and attitudes toward things in life. Culture may be expressed in various ways that regulate life—through rituals, customs, etiquette, taboos, or laws. It is manifested in daily life and reflected in cultural products, such as common sayings, legends, drama, art, philosophical thought, religions, and political and legal systems.

	 In practice the identification and determination of the cultural background of an individual can be problematic, because the impact of culture can be conscious or unconscious (in other words the person or his or her family may or may not be aware of it) culture is abstract and can be amorphous, culture is not static over time and is often in flux (i.e., subject to cultural change over time and through different generations), and culture’s impact on subgroups of people (even those living within the same society) may vary greatly with subcultures.

	 Conceptually, the anthropological term culture is different from the socially defined terms race, ethnicity, and minority. However, for the sake of convenience, a cultural system is often identified by socially related terms (nation, ethnic or racial group, or geographic area), referring to an identified cultural group (such as Japanese culture, Latino culture, European culture, etc.).

	 Language is one of the instruments through which culture is transmitted and expressed. 
Through language, culture communicates not only semantic meanings but also underlying conceptions, values, and attitudes, which can be very different among different cultural systems. Comprehending another person’s culture through his or her language can therefore be quite challenging, particularly when that language is very different from our own.

	 Culture exists as a recognizable social or institutional pattern at the macroscopic level and as individual behavior and reactions at the microscopic level. The individual may be consciously aware of it, or it may be operating at an unconscious level. Culture includes concepts, attitudes, and judgments related to right or wrong.

	 Although an individual may have trouble explicitly recognizing and identifying his or her own cultural system, most people do identify with their own ethnic or racial groups. Ethnic or racial identity refers to the psychological way in which a person identifies with his or her own ethnic or racial background, as well as how one feels about his or her own ethnicity or race. People tend to develop certain views and attitudes about the ethnicity or race of other people. This is called “ethnic or racial transference” because it is derived from a projected view about others, which may be stereotyped or biased.

	 Culture is an organized system of knowledge and beliefe that allows a group to structure its experiences and choose among alternatives. Culture guides and motivates behavior and largely determines the course of our lives. As an extension of this, culture defines good or bad and the punishment that is deserved for wrong behavior.

	 Each society, based on its history, social background, and cultural system, develops certain regulations, including particular etiquette, customs, ethics, rules, and a political administration to regulate people’s lives. A legal system is among these social regulatory systems and is developed primarily to judge wrong from right and to decide the nature and severity of punishment for wrongful doings. In other words the legal system is a part of the larger sociocultural system.

	 All the persons involved in the legal process, including the judge, prosecutor, attorney, experts and other witnesses, jury, and parties in the case, as human beings, will be influenced by their own perceptions, attitudes, beliefs, and value systems (the elements of culture) in their thinking, interacting with others, and making decisions.
This includes the transcultural understanding of others, the phenomena of ethnic or racial bias and transference (i.e., the displacement of projected cognitive and emotional bias or ignorance of other people’s ethnic or racial backgrounds). The legal process operates within a legal culture as a whole. The legal culture is based on certain assumptions and beliefs about how legal procedures should proceed, with particular rules and a distinctive spirit. At the same time, the legal process is significantly, whether explicitly or inexplicitly, influenced by the cultural backgrounds of the parties involved.




LAW IN VARIOUS CULTURES

Differences in Roles and Functions of Law in Society

Law as the Major Force for Social Regulation

From the social and anthropological perspectives, there are various ways by which a society can enforce and maintain social regulation. Customs, etiquette, taboos, and moral principles that define socially emphasized and culturally valued conceptions and practices about “proper human relationships” are some examples; religion, ethics, and law are others. Society may be regulated on a practical level through political power and administrative force. The extent to which different cultures regard law as the major force for maintaining order varies greatly. In many developing societies, particularly in agriculture-oriented ones, collectivism is emphasized. Etiquette, customs, taboos, unspoken social rules, or recognized custombased laws may be more important than a formal (written) legal system. Societal members share a common background so informal mechanisms can be relied on for resolving disputes. Making explicit through law such things as, for example, at what point an agreement constitutes a binding contract may be viewed as less important. In contrast, in most developed urban societies, particularly industrialized societies that emphasize the individual, explicitly defined social rules and laws are the key forces for keeping order. Individuals in such societies often come from different backgrounds with widely varied customs. The law provides a set of rules that persons from various cultures can look to for guidance on how to behave.



Cultural Concepts of “Wrongness”

Perhaps it is human nature to want to believe that right and wrong are apparent, explicit, and easily defined. However, in real life they are not always so easy to distinguish, and there are many gray areas in between. This is true even in the legal system because right and wrong are subject to social and cultural definitions and concepts. Some illustrative examples of topics for which right and wrong are currently debated in society include whether it is wrong to artificially terminate the life of a fetus, to have physician-assisted suicide, or to punish severely wrong behavior with death.

A nation’s legal position on such issues may shift over time and vary in association with changes in culture. For example, in some societies, an intimate relationship between persons of the same gender is still considered wrongful behavior deserving of punishment. In the United States sexual intercourse between homosexual partners was viewed as wrong and criminal in some states but not in others, until recently, when the U.S. Supreme Court ruled that such private matters should not be subject to and punished by law (Lawrence v. Texas, 2003).



Differences in Punishment Practices

The customs and practices of a society that define right from wrong may be codified into law and enforced by legal sanctions or may be handled by informal extralegal methods.
Although our primary concern here is the various legal punishments, we should note that the informal means a society uses are also very important and revealing of cultural attitudes and beliefs. Societal changes are often marked by these two approaches coming into conflict. For example, in India we can observe the extralegal practice of “bride burning,” where women with a dowry deemed insufficient by the groom’s family are at risk of being burned by in-laws, persisting despite legal prohibitions against it. At times, social practices and the thinking behind them may change at a slower rate than legal changes, although sometimes the society changes and the law struggles to catch up.

Legal systems establish, in a public way, how wrongful behavior will be penalized. 
However, legal systems differ in their operating procedures, in how they define right and wrong, and in the choice of punishments that may be administered. The flouting of public morality in Iran, for example, has been punished under Islamic law by public floggings (“Row Over Public Floggings,” 2001). In the case of murder, Islamic jurisprudence offers the interesting solution of allowing the families of victims to decide whether to accept monetary compensation from the perpetrator for the death of a loved one or to demand the perpetrator’s execution (Chaleby, 2001). In the United States the contours of punishment have been shaped by the prohibition against “cruel and unusual punishments”
in the Eighth Amendment to the Constitution. Such punishments as emboweling while alive, beheading, public dissecting, burning alive, or drawing and quartering were proscribed from early on (Radin, 1978; Wilkerson v. Utah, 1878, p. 135).

The death penalty illustrates how the severity of punishment for wrongful behavior varies greatly both within and among cultures. In the United States federal law provides for the death penalty, but state laws vary. At present, 12 of the 50 states do not have a death penalty At the international level Neapolitan (2001) examined and cross-tabulated statistics on the application of capital punishment by geographic region. In Arab regions 94.4% of societies have capital punishment, 86.7% in northern Europe (formerly the USSR), 65.4% in Asian regions, 61.9% in sub-Saharan Africa, 37.9% in Latin America, and 0% in eastern and western European regions.

Among Western societies it is well-known that the legal system of Portugal takes a relatively lenient attitude toward punishment. Indeed, Portugal was one of the first
countries in the world to abolish capital punishment, doing so in the 1870s. As a result, Portugal developed one of the highest rates of imprisonment among European countries. 
Moreover, the longest prison sentence that can be applied is 25 years, and, in many cases, it is possible for the inmate to be released conditionally after serving half of the sentence (Gonçalves, 1997). In other countries without capital punishment, life in prison without parole is a common alternative to a death sentence. In contrast, in some societies that practice capital punishment, any severe criminal offense, rather than just murder, may result in a sentence of death.

Kury and Ferdinand (1999) pointed out that the punitive nature of punishment is subject to public opinion and changes over time, particularly when there is a change in social conditions. In recent years there has been growing support for punitivity among broad segments of the population, not only in European societies but also in the United States, where capital punishment is being used more and more frequently. At the same time, critics of the death penalty continue to publicize its systemic problems and argue that its use constitutes “cruel and unusual” punishment. Recent court victories, such as the limiting of capital punishment to defendants who are not mentally retarded (Atkins v. 

Virginia, 2002), may signal a momentum away from its use, but this remains to be seen.



Variations in Legal Systems

Historical Evolution

Legal systems, as they are currently conceptualized and recognized, represent a gradual evolution through the course of human civilization. In ancient Egypt, for example, there was no separate code of law governing the people’s behavior. Law and government were provided by the Egyptian religion. Religion was conceived and translated into life by human beings, inspired to exercise their highest spiritual capacities. The human conscience was thought to be at the heart of the religious experience (Edmunds, 1959).

Some time later the law was written down into a code, but this code was mainly for the common people to follow. A Babylonian king codified Babylonian law and made it accessible to the people, but the code contained no laws for the king and very few for priests. Provisions in this code addressed the laws of witchcraft; the duties and privileges of royal servants; tenure, rents, and cultivated lands; deposits and prosecution for debt; family law; and so on, based on the principle “Law takes actual life as its starting point.”
The code also distinguished and provided for differential punishment based on the various social classes existing at that time. The same pattern was followed in India, where every Hindu belongs to the caste of his parents. The earliest codes of law incorporated the caste system. Later, they were superseded by the Laws of Manu, which interwove into the fabric of Hindu life but still allowed different treatment for people of different castes.

Feinerman (1994, pp. 100–101) pointed out that China, among its other historical features, can lay claim to one of the world’s longest unbroken legal traditions. 
Documentation of early law, on bronze vessels and bamboo strips, stretches back almost three millennia. Throughout Chinese history, the essential moral norms of Confucian thought struggled to establish their superiority to the bureaucratic mechanisms of legalism. As a result, a long process of synthesis combined these two strands to create a unique Chinese conception of legality. By these examples we can see that law is always the product of a society’s culture.



World Legal Systems

To classify the legal systems used by different political entities around the world, for the purposes of study and discussion, we have followed the classification framework of the University of Ottawa, Faculty of Law (World Legal Systems, 2002). Legal systems can be characterized as falling within one of the following six categories: civil law, common law, customary law, Islamic law, Talmudic law, or mixed law. Islamic law and Talmudic law are obviously systems based in religious law. Islamic law is included as a category because of its permanent, broadly based nature. Talmudic law is included because of the profoundly original nature of Israel’s mixed legal system.

Civil law system. Civil law traditions trace their heritage back to Roman civil law, which was formalized into a set of statutes by the Napoleonic Code of 1804. This web of written law, organized into codes, can be conceptualized as a construction of the mind, designed to impose a rational and well-defined legal order on a particular society. 
Although judges do not “make law,” because of the absence of the binding precedence of court decisions (i.e., no stare decisis), they are at the center of civil law systems. Not only do they issue the final decision in a case, they also decide all relevant interim questions. 
There are no juries to decide factual questions, because judges have been trained for and chosen to play this role (Bruno, 1994). In criminal cases judges have functioned in an “inquisitorial role,” investigating cases as well as issuing verdicts. The civil system is characterized by a dogmatic and moralistic approach to legal principles, associated with extensive and integrated codifications (Zaphiriou, 1994).

Some 85 countries presently use a civil law system, including France, Germany, Greece, Italy, Mexico, and Spain. Many countries mix the civil law tradition with other systems. For example, China, Japan, and Korea use mixed systems of civil law and customary law; the Philippines, Scotland, and Thailand use mixed systems of civil law and common law; and Indonesia uses a mixed system of civil law, Muslim law, and customary law.

Common law system. Common law traditions are technically based on English common law concepts and legal organizational methods. These systems historically assigned a preeminent position to case law, as opposed to legislation, as the ordinary means of expressing general law. That is, judicial case law has precedential value, and judges actively create law when they decide cases. The judge acts as a referee, handling questions of law, whereas the jury is the final arbiter of questions of fact. Lawyers, however, are the engines of the judicial process. They file, interrogate, examine, cross-examine, object, dismiss, and constantly make motions to the court, inventing new procedural quirks and creating new rights. The lawyer makes the law as he or she goes along (Bruno, 1994, p. 6).

Twenty-two political entities use a common law system, including Australia, Canada, Ireland, New Zealand, the United Kingdom, and the United States. Although these countries historically have political ties with England, several other political entities that were less closely related to England in the past use this system. The common law system has taken on a variety of cultural forms throughout the world. In India, despite its British colonial past, a mixed system of common law, Muslim law, and customary law is used.

Customary law system. Customary law traditions are rooted in custom, which can take on many guises. Custom may be rooted in the wisdom borne of concrete daily experience or based more on great spiritual or philosophical traditions. Customary law still plays a significant role in matters of personal conduct in many countries or political entities with mixed legal systems. Obviously, it applies to a number of African countries and in very different circumstances in other parts of the world. The legal systems of China and India, for instance, incorporate customary law as part of their mixed systems. The customary law system is still used in a relatively pure form in some political entities, such as Cambodia and Laos.

Islamic law system. The Islamic law tradition is an autonomous legal system that is highly religious in nature and predominantly based on the Koran, the Muslim holy book.In a number of Muslim countries, the law tends to be focused on personal issues of ordinary people. Islamic law was previously observed in Afghanistan in its pure, unique form, although since the overthrow of the Taliban the country’s legal system has been in the process of reformation. Islamic law is broadly used as part of a mixed system in many Muslim societies, including Egypt, Iraq, Pakistan, and Sudan in the Middle East, and in Indonesia and Malaysia in South Asia.



Cultural Backgrounds of Some Legal Systems

Cultural factors unique to every country around the world help determine and shape that nation’s legal system, regardless of the type of legal system. A full explication of this process extends beyond the contours of this book. However, we will briefly illustrate culture’s impact on the development of a few legal systems.

For those who see Western culture as essentially homogeneous, it may be surprising to note that different legal systems exist and are followed. For example, the common law system of the United States is historically rooted in the United Kingdom. This legal system places great value on the judgments of ordinary people. Attorneys on both sides present evidence and call witnesses, but the system entrusts to the ordinary people on the jury the task of sorting through the information and arguments presented in order to make a final judgment in a case. The judge functions only to determine how to properly carry out the legal process according to the law.

The basic spirit of the jury system, which values the commonsense view of ordinary people, contrasts with systems that rely primarily on the opinions and decisions of authorities or experts. The practice of entrusting such matters to ordinary people was influenced by a cultural attitude and belief that the judge (historically, often a noble or a person related to the royal system) was not trustworthy. This suspiciousness of authority, a characteristic of Americans since colonial times, finds its way into the constitutional right to trial by a jury, because a jury is thought to be better able to render a just and fair decision. Indeed, in the United States the jury even has the power of “nullification,” 
which means that they can acquit even when there is clear evidence of a defendant’s guilt. This allows the common person to disagree with the law or with its application when it is thought to be unfair.

A distinguishing difference is found in the civil law system, which is rooted in Roman law and the Napoleonic Code. The ultimate authority and decision maker in this system is the judge, who is considered the expert and the only person with enough knowledge of the law to make the final decision. Attorneys present their evidence and arguments to the judge, and no jury is involved. This system is based on a cultural attitude that trusts the authority of a legal expert to make decisions affecting people’s lives. The lack of binding precedent (stare decisis) constrains the power of judges, however, because all power to make law is vested in the legislature. The removal of this power from judges—which is essentially the demise of the common law—occurred in France before the French Revolution. The judges at that time were from the nobility, and they routinely sabotaged moderate statutory reform proposals sought by the French crown to prevent revolution. It was thought prudent to take away from judges this power after the revolution, and this idea spread throughout Europe (Burnham, 2002, p. 42).

Inspired by Islamic principles, Islamic jurisprudence is unique in many aspects (Chaleby, 1996, 2001). For example, its family law, reflecting a profoundly patriarchal society, is strikingly different from that of the West. Only husbands can initiate divorce, and they may do so at will. In the event of divorce, the father will almost always be given legal custody of the children, although young children may be placed in the physical custody of their mothers until they grow up or their mother remarries. Furthermore, fathers are not punished for causing the death of a child if it occurs while they are disciplining their child. The law presumes that the father’s discipline was for the child’s own good, and in any case the child is the property of the father, who has the right to dispose of the child as he chooses.

Customary law traditions may observe unique family laws, as well, according to the cultural values of the family system. For example, in China and Singapore adult children may be legally punished if they do not support and take care of their aged parents. In Japan the law historically punished patricide, the killing of ones parent, more severely than it punished other killings. Although no longer true, it sheds light on the value placed on filial piety in Japan and throughout Asian culture. Thus, we can see the legal system as a cultural product that reflects many qualities emphasized in the culture where the law is established and practiced.



Incorporation of Cultural Consideration in Legal Systems

A handful of legal systems explicitly recognize the importance of considering cultural factors in executing the law. For instance, Bloom and Bloom (1982) described how, when Micronesia came under United States trusteeship after World War II, the Anglo- American law-based Micronesian legal code (Trust Territories Code) was adopted to fit the local cultural situation in the early 1950s. This code (section 102) speaks to local customs and customary law as follows:


The customs of the inhabitants of the Trust Territory, not in conflict with the laws of the Trust Territory, shall be preserved. The recognized customary law of the various parts of the Trust Territory shall have the full force and effect of law so far as the customary law is not in conflict with the laws mentioned in other sections of the code.



U.S. law also has begun to incorporate ethnic and cultural considerations in the legal system to accommodate the needs and rights of people of diverse cultural backgrounds Levesque (2000) pointed out that in California, where many different ethnic groups reside, the law concerning child maltreatment explicitly provides that “cultural and religious childrearing practices and beliefs shall not in themselves create a need for child welfare services unless the practices present a specific danger to the physical or emotional safety of the child” (California Welfare & Institutional Code, 1996, § 16509). 
Similarly, Colorado law requires those who investigate reports of child abuse take into account accepted child-rearing practices of the parents’ culture (Colorado Revised Statues, 1997, § 19-1103[b]). In addition to using culture as a factor to assist in making determinations and formulating responses to potential child maltreatment, Levesque further indicated that the federal Indian Child Welfare Act, established in 1994, protects Native American populations against unnecessary removal of Indian children from their cultural heritage. New Mexico’s statute requires the law “to provide for a culturally appropriate treatment plan, access to cultural practices and traditional treatment for an Indian child” (New Mexico Statues Annotated, 1996, § 32A-3B-19[G] [8]).



EFFECTS OF CULTURE IN COURT

Rules of practice and procedure of a court will obviously govern the course of legal proceedings. However, it is the human actors in the system who will conduct the proceedings and perform the various tasks during every stage in the legal process. If we consider how the people involved in court perceive, think, feel, and act, it is obvious that, with or without anyone’s knowledge, the entire process will be affected by a variety of factors. These include professional, personal, and interpersonal factors. All elements of the system are products of human behavior and interaction and are affected by culture in various ways, obviously or subtly, consciously or unconsciously, but in significant, powerful ways. We elaborate on the culture of the legal system and then analyze the various ways culture can affect the court through the persons involved.



The Culture of the Legal System

Any established social organization operates in a certain style and according to particular rules and beliefs, whether spoken or unspoken. For instance, an army, besides being based on military principles and purposes, operates according to military culture, emphasizing hierarchy and absolute obedience toward authority. Medicine, in addition to operating based on medical knowledge and experiences, is carried out according to medical culture. This includes such things as observing the rules of the hospital, the separate functions of doctors and nurses, the patient following the doctor’s orders, and so on. In the same way, the legal system is based on certain explicitly expressed ideas or unspoken rules in addition to the principles of law, forming a unique legal culture. This legal culture provides the spirit that determines the manner in which the law will be carried out.

Gutheil and Appelbaum (2000, p. 320) insightfully pointed out that the legal system operates on a distinctly different professional model from medicine or psychiatry The law exists as a practical tool for maintaining order and resolving disputes in society. To deal with the infinite diversity and complexity of human beings (as conceptualized by psychiatrists), lawyers attempt to simplify the situation by postulating certain axioms and creating certain presumptions to redefine and create a more easily administered reality. 
Furthermore, given the law’s need to rely on observable verities, lawyers are trained to be suspicious of any attempts to take people’s words and actions at other than face value. In contrast, most clinicians are trained to understand behavior by assuming that people rarely say exactly what they mean. Finally, although lawyers generally prize autonomy and freedom to decide things for oneself, physicians may be more paternalistic and presume they know what is best for a patient (Saks, 2002). Thus, by training and orientation, the legal model and the psychiatric model operate according to different professional cultures.

Legal culture and legal practices will, as we elaborated previously, also be very much shaped by the culture of the society in which the law is processed. For instance, the American value of “having one’s day in court” is incorporated into the American system of law, which strongly emphasizes due process, individual rights, and the opportunity for each side to speak up and make its case in court. The legal systems of other cultures will accordingly reflect different values, which will find their way into the legal culture of that society.



The Impact of Culture on Various Persons Involved in Court

Court proceedings involve a variety of individuals in different roles, including the judge, prosecutor and victim (criminal cases) or plaintiff and plaintiff’s attorney (civil cases), defense attorney, jury, fact witnesses, experts of various kinds (including forensic psychiatrists and psychologists), and, of course, defendant. Besides the professional knowledge and experiences these individuals bring to their assigned roles, a variety of personal factors, including their personalities and predilections, individual experiences, ethnicity, race, and culture, will affect their perceptions, feelings, thinking, behavior, and decisions. Furthermore, the interpersonal relations and interactions that will take place among the various parties in court will affect the process and influence the outcome. We elaborate further on some of these cultural factors and issues specific to the various persons involved in court.

Judge. Beyond his or her professional knowledge of and experiences with the law, the judge’s own personality and individual style will shape the ways in which he or she conducts the legal process. Cultural attitudes, values, and beliefs will shape thinking and decision making in a case. In criminal cases, for example, the degree and accuracy of the judge’s understanding of the cultural backgrounds of the defendant and victim, as well as the cultural implications of the wrongful behavior alleged, will influence his or her views and judgments and how he or she exercises authority in court.

Attorney. The prosecutor and the plaintiff and defense attorneys will confront similar issues to that described previously for judges. In addition, because the attorneys are charged with managing each side of the case, the extent of their sensitivity and perceptiveness about cultural issues and their familiarity with the ethnic or cultural backgrounds of the accused and the victim is important. Not only must they have the needed cultural information, but they also must know that how they feel about it and how empathetic they are will have great significance. Furthermore, how they feel about and relate to the victim and the perpetrator, because of their existing ethnic or racial biases (either positive or negative) toward the group to which the victim or the perpetrator belongs (the kind of ethnic or racial countertransference that develops), is very significant. This will obviously affect the attorney’s working relationships with all parties to a lawsuit.

Jury. A jury is a group of ordinary persons selected by the court to listen to and understand the evidence presented to them, to apprehend the behavior committed, and to make a layperson’s judgment about the rightness or wrongfulness of the behavior committed. In capital cases, juries will participate in postconviction sentencing to decide whether imposition of the death penalty is appropriate.

Personal factors of jury members, including their individual backgrounds, personal experiences, and social, ethnic or racial, and cultural backgrounds, will shape their ways of thinking and their judgments. Indeed, attorneys commonly make use of consultants to help them select jury members with ethnic or racial backgrounds that will be favorable to their side. Although ethnic or racial background is relatively apparent and recognizable, cultural aspects such as how a person thinks, believes, and values things are more difficult to detect. The successful attorney will pay attention to the cultural backgrounds of the jury members and will know how to deal wisely with their cultures throughout the court process.

Witnesses. Witnesses include ordinary individuals who testify as to matters of fact, and experts who are allowed to tender professional conclusions. Fact witnesses must testify only to things about which they observe or have personal knowledge. Aside from deliberate falsehood, witness testimony may be faulty because of a number of factors, such as poor observation, imperfect recollection, bias toward one party or another, or the desire to make a good impression on the witness stand. Factors related to culture, ethnicity, and race may affect the ability or desire of a witness to give accurate testimony in any of these areas. For example, research has shown that identifying the face of someone from another race is more difficult and less accurate than identifying the face of someone from one’s own race (Behrman & Davey, 2001; Meissner & Brigham, 2001). 
Witnesses who harbor prejudice toward persons of another race may be more willing to give false testimony. Furthermore, juries may be inclined to assign to witnesses of one race or culture more credibility than others.

Experts. Various professional people may be invited to become involved in the process of assessment and testimony These experts include forensic psychiatrists and psychologists and other mental health personnel. The general considerations regarding attorneys apply to experts as well. Additional issues occur for forensic clinicians because they usually carry out their professional functions through close contact with the victim or the perpetrator. They not only should have some familiarity with the ethnic or cultural background of the subject but also should know the most culturally relevant and effective way to establish a relationship and communicate with the subject and to solicit culturally meaningful information in order to comprehend the whole picture. Understanding the cultural meaning of the circumstances in which the event occurred and the cultural implications of the behavior that took place is essential. Finally, experts should know how to explain their professional opinions, including the cultural issues involved, to the others involved in court.

Parties to the suit. The defendant and the plaintiff, in civil cases, and the defendant (and, to a lesser extent, the victim) in criminal cases are the primary persons involved in court. Their personal backgrounds (such as their ages, genders, educational levels, occupations, and so on), the admissible past personal and legal records, and the behavior they manifest in the process of evaluation and in court will affect how they will be viewed and judged. Their ethnic or racial backgrounds may additionally, and, in some cases, significantly, affect the decisions of the jury and the judge.

Important factors include not only their individual ethnic and racial backgrounds but also how they match with those of the opposing parties. This ethnic or racial match and interaction may occur in many circumstances in both criminal and civil law, but it may occur even more so in cases of murder, sexual harassment, or rape. For example, the different ethnic or racial matching involved when a Black man rapes a White woman or a White man rapes a Black woman, together with the ethnic or racial backgrounds of the jury members (either Black or White), will interact significantly and powerfully in shaping the decision of the jury. Many studies by mock trial have supported the tendency toward ethnic or racial bias (Hymes, Leinart, Rowe, & Rogers, 2001; Landweher et al., 
2002; Wuensch, Campbell, Kesler, & Moore, 2002). (For details, see the section “Rape” 
in chapter 5 and the section “Sexual Harassment” in chapter 6.)



POSSIBLE IMPACT OF CULTURE ON THE LEGAL PROCESS AND DECISION



Cultural Evidence, Information, and Consideration

Certain terminology has come to be used in the legal system to describe cultural issues when they are introduced into the legal process. These terms, such as cultural evidence,  cultural information, or cultural consideration, may be used with different connotations and implications from a legal perspective to describe various aspects of culture in the legal setting.

Cultural evidence. Cultural evidence is evidence about a cultural issue that is presented in the course of legal proceedings. There is an implication that significant and powerful “evidence” exists that will shape the judgment about the legal matter. From a theoretical point of view, there are problems inherent in the application of this term because culture by definition is amorphous, not objective, and cannot be easily described and presented as concrete evidence. Only ethnicity or nationality can be presented as concretely recognizable evidence for legal argument.

Cultural information. Cultural information refers to a set of “information” relating to cultural matters that can be presented and debated in court. It is assumed that the information is related to a rather unique or distinct cultural system, concerning a particular ethnic or minority group, and is going to have an obvious effect in court when it is presented.

Cultural consideration. Cultural consideration emphasizes that, in addition to other factors, cultural understanding and consideration are needed in the entire legal process, including the assessment and raising opinions to be judged and decided on. Cultural consideration not only focuses on the need for examination and use of cultural knowledge

and information but also stresses the importance of adopting an orientation and approach to the legal procedure that is culturally relevant and fulfills the basic requirement of cultural competence. Thus, cultural consideration is broadly defined and applies to every case, no matter what the ethnic or cultural background of the parties involved.



The Impact of Culture on the Legal Process

Emphasizing Cultural Knowledge in Processing Relevant Assessments

When the parties to a lawsuit have certain ethnic or cultural backgrounds there is a need for special cultural consideration in the legal process. This may include using cultural knowledge and transcultural skill in assessing and evaluating the case. Special consideration is particularly important when the parties in the suit have limited language abilities with the language spoken by the people of the mainstream. A well-trained and skillful interpreter should be available for the process of evaluation. Besides this, the examiner needs adequate cultural knowledge and experience in comprehending the cultural dimensions of thought and behavior of the person concerned. This is especially true when there is a wide gap between the cultures of the person concerned and the examiner.

Let us take the extreme example of making an assessment on a deaf person who is a part of the minoriiy deaf culture within the mainstream society. Communicating with a deaf person whose only or primary language is sign language requires a skilled sign language interpreter. The interpreter must be able to sign in the same style as the deaf person (e.g., high visual, low language, signed English, American Sign Language, a foreign sign language such as Japanese sign, and so on). In addition, the interpreter must understand the cultural differences between the deaf community and the mainstream society and be knowledgeable about interpreting legal situations. The person making the assessment must also be aware of the impact of deaf culture on a deaf person’s understanding and approach to mainstream culture and on his or her behavior.



Applying Cultural Insight in Forming an Opinion for the Court

In addition to performing a culturally sensitive and appropriate evaluation where suitable in a legal case, the forensic clinician may need to form a culturally competent opinion for the court’s consideration. Every person has cultural beliefs, customs, and a value system, regardless of the ethnic or cultural group to which he or she belongs and whether he or she is a member of a minority or the majority. Evaluators’ basic orientation already considers clinical and legal perspectives but may also need to display cultural understanding to assist the court.



Using Ethnic or Racial Heritage as a Defense

At times, the ethnic, racial, or otherwise unique background of the accused is used in the legal process as a defense against legal responsibility (Diamond, 1978). In some cases an attorney will emphasize lack of knowledge about a law, especially when it differs from the laws of the home country The attorney may allege a person’s inaccessibi knowledge because of language problems or other reasons. Using culture as a defense in this way essentially argues that having a certain ethnic or racial heritage, or a special social background (such as being a tourist, a foreigner, or an immigrant, whose heritage or social status differs from the majority), should mitigate the “unlawful behavior as defined by the society at large.




CASE 1: TOURIST ARRESTED FOR POSSESSION OF AN ILLEGAL “TOXIC” SUBSTANCE


Tony, a young American man, took a trip to Asia and was arrested by police in customs. 
Tony had the habit of smoking marijuana and never encountered a legal problem at home.




Without thinking anything of it, he had packed some marijuana for use on his trip.However, when he was found in possession of this “toxic” substance he was put into detention and faced many years in prison for “smuggling” an illegal substance into the country. Tony’s American attorney claimed that the defendant did not know of the existence of the law in the country he was visiting because he did not speak the local language. He further claimed that the defendant’s free will and choice were hindered by social and cultural proscriptions. The local court, however, decided he should have known about the law because there was a clear warning statement, written in English, available to every passenger on the plane before entering the country. Furthermore, the court stated that if every visitor used not knowing the law as an excuse for bringing in prohibited material, the country would be harmed.



Using Cultural Beliefs, Values, or Information for Litigation

A defendant’s cultural habits, beliefs, customs, or value systems are sometimes presented as legally significant information requiring special consideration from a cultural perspective. Often, an attorney will use this to suggest a penalty reduction, either during pretrial bargaining or during the sentencing stage. For example, the cultural background, attitude, and traditional child-rearing patterns and discipline of a parent accused of child abuse may be presented to explain the physical punishment applied by parents to their children.



CASE 2: CHILD DISCIPLINE OR ABUSE?


A Samoan man, Mr. Tutui, was arrested after the child protection service agency reported that he abused his young child, causing severe physical injury. Mr. Tutui’s attorney claimed that disciplining children using corporal punishment was a culturally accepted practice on the Pacific island of Samoa. The attorney claimed his client was innocent because Mr. Tutui had neither a guilty mind when he hit his child nor should doing so be a guilty act from a legal perspective. Furthermore, he argued that if convicted for child maltreatment the sentence should be reduced because of cultural considerations The prosecutor, with the help of cultural experts, presented information that Mr. Tutui had recently learned that his wife had been unfaithful, and he had become angry and emotionally unstable. When he hit his child it was as an outlet for his anger not as an




act of discipline because, according to neighbors, the child had not misbehaved. Most important, prosecutors pointed out that Mr. Tutui had lost self-control and hit his child’s head, which is culturally forbidden because of the belief that a person’s soul resides therein. Finally, the blow resulted in a skull fracture, which was far more severe than the kind of blow one might use in disciplining a child. The court ruled it to be a case of child maltreatment and sentence was passed accordingly. This case illustrates that a thorough investigation of background information in addition to adequate cultural knowledge may assist a court in making proper distinctions between a culture-based explanation and an emotional or behavior problem-related one, thus facilitating a proper legal decision for the case.



Following Local Customary Law Versus Primary Law

In some cases a defendant charged with violating a law of mainstream society might argue that his or her behavior followed the local custom or locally observed law. This situation usually happens when the community is isolated or culturally different from the majority or where people of a cultural minority follow a rather unique lifestyle that is very different from that of the larger society. This defense may challenge the validity of the primary law and seek to completely disregard its application.




CASE 3: MAN BURNS DOWN A MURDERER’S HOUSE (REVISED FROM BLOOM & BLOOM, 1982)


A man with a single name of Fiqir from the Micronesian island of Yap was arrested and convicted of arson. Fiqir burned down another man’s house on the island. The man had killed Fiqir’s father, and Fiqir claimed that “under traditional custom, it is the right and duty (and therefore not unlawful) to atone for or to obtain revenge for a prior homicide by killing the murderer or by burning down his house or taking his canoe.” Fiqir claimed that his detention was illegal on the grounds that it was his “right and duty” to burn to the ground his father’s murderer’s house. Fiqir’s father’s murderer had been convicted of second-degree murder in the death of Fiqir’s father. The argument was presented to the High Court of Micronesia (Fiqir v. Trust Territory), which ruled that the crime of arson under the written law of the Trust Territory necessarily superseded and replaced any applicable customs pursuant to this code.




From the cultural point of view, the conviction and imprisonment of the murderer of Fiqir’s father that satisfied the primary law perhaps did not satisfy Fiqir’s psychological needs. Following his culturally prescribed right and duty to personally take revenge on his father’s murderer was perhaps the only way he could be satisfied emotionally that he did the right thing. He showed filial piety toward his murdered father, while gaining respect from his fellow villagers as a man because of the revenge he had taken However such behavior, although culturally understandable and justified, would not be accepted by the primary law and would be judged simply as a wrongful act. This illustrates the tension between the universal application of rules of law with issues of cultural relativism.



UNIVERSAL RULE VERSUS CULTURAL RELATIVISM

The fundamental spirit of the law is to provide a universal set of rules that will be applicable to all persons in a society. Legal systems seek to clearly define behavior that is lawful and unlawful, and provide punishment for wrongful behavior. Implicit is a basic assumption that what is right or wrong can be adequately defined and is conceptually quite clear. In contrast, knowledge accumulated from culture-focused behavioral science, through such disciplines as cultural anthropology, cross-cultural psychology, and cultural psychiatry, emphasizes that human life and behavior is full of variation. These disciplines hold that all matters should be considered from a cultural perspective and, when appropriate, adjusted accordingly (Tseng, 2001).

The difference in approach of these two ways of thinking—the universalism of law versus the relativism of ordinary human experience—guarantees they will at times come into conflict. We face both a theoretical and a practical challenge in sorting out how we are to follow the law, which stresses consistency with little room for exceptions, while balancing it with cultural relativism. Specifically, we must ask how we might best accommodate cultural issues in order to be fair to people of diverse ethnic and cultural backgrounds but still have an effective legal system. This issue is a key challenge for culturally oriented forensic psychiatry.



THE IMPACT OF CULTURE ON VARIOUS ASPECTS OF FORENSIC PSYCHIATRY SERVICES

Forensic psychiatry operates at the interface of two disparate disciplines: law and psychiatry (Weinstock, Leong, & Silva, 2003). To serve people of diverse ethnic and cultural backgrounds, forensic psychiatry will benefit from the contribution of cultural psychiatry so that culturally competent forensic psychiatric services can be delivered in multiethnic societies around the world, including ours.

The scope of forensic psychiatric practice has expanded to embrace civil, criminal, correctional, and legislative matters, in association with accumulating knowledge and experience, clinical realities, and the demands of society (American Academy of Psychiatry and the Law, 1995). The major function of forensic psychiatry remains centered around the application of psychiatry to evaluations for legal purposes. To carry out culturally relevant forensic psychiatric work, several issues require special attention.



Providing Culturally Competent Clinical Assessment in Forensic Psychiatric Cases

Mental health workers now realize that “clinical competence” in psychiatric work requires some measure of “cultural competence,” in order to provide assessment or care for people of diverse ethnic and cultural backgrounds. The importance of cultural competence applies to all aspects of psychiatric work, whether in inpatient or outpatient care, consultation liaison, or emergency service or whether related to child and adolescent, geriatric, or forensic psychiatry (Tseng & Streltzer, 2004).

In forensic psychiatry the major focus of cultural competence will be on providing a culturally relevant and appropriate psychiatric assessment of a person for legal purposes.
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