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Preface

Trial by jury conjures up many images. The classic is an image of the jury that stands tall “for the people” as a bulwark against government oppression. This image has as its American birth a jury's defiance of the British in the 1735 acquittal of John Peter Zenger. But this is not the image that comes to mind for most of us. Our guess is that with very little thought most people would portray the jury in much less flattering terms.

There is for example a view of the jury as a conduit for community prejudice. This is an image that is all too familiar in our culture. The pages of history provide many trials too numerous to mention involving crimes with racial overtones in which jury verdicts appear to be driven more by bigotry than by the facts. This is the image depicted in To Kill a Mockingbird where a black man unjustly tried for the rape of a white woman is convicted and sentenced to death by an all-white jury. Deserved or not this image reared its ugly head again in the 1987 acquittal of Bernhard Goetz the New York City subway vigilante.

There is a second very different but also popular image of the jury as a bleeding heart. Many trial lawyers say that to be successful you must appeal to juries through the heart rather than the mind. It doesn't matter if your case is flimsy. The idea is that jurors are sentimentalists. They are gullible easily aroused by feelings of sympathy and handily manipulated by the skillful orator. The 1982 verdict in the trial of John Hinckley Jr. brought this image to the forefront: an “insult to hard-nosed common sense ” as one commentator put it.

And then there is the runaway jury. It is fashionable especially among insurance companies to say that we have become a litigious society and that the jury is partly responsible. Jury awards in civil cases are out of control we are told. Former Chief Justice Warren Burger (whose distaste for the civil jury is no secret) is fond of telling stories to foster that image. And certainly the 1985 verdict in the Pennzoil suit against Texaco added to it. In a case that sent shock waves through the business community a Houston jury awarded its hometown company $10.53 billion plus interest—the largest award ever by a factor of six.

Prejudice bleeding hearts and runaway juries: What these portraits have in common of course is the idea that the jury composed after all of ordinary people amateurs is an error-prone decision-making body. We do not intend to dispel these images—not entirely anyway. There is at least a kernel of truth and a kernel of fiction in each of them. Besides we are convinced that the best way to understand jury verdicts is to shift one's natural focus of attention away from juries per se and onto the stuff on which their decisions are based. What matters most we think is the content and conduct of jury trials that is the weight of the evidence and the procedures through which that evidence is presented. This conclusion we will see carries with it important implications. We read all the time about unjust convictions unjust acquittals and inflated awards in frivolous civil suits. What follows is the question to what do we attribute the jury's failures however frequent or infrequent they may be? Should we blame juries or jury trials?

With that question as a backdrop this book explores a hidden world ex-posed by recent developments in psychology. In doing so we draw heavily on current empirical research including our own. We also take the liberty of speculating about possible ways to improve the system. By bringing psychology to bear on the courts' visions of how the jury should function we believe certain modifications in trial practice and procedure become self-evident.

Saul M. Kassin

Lawrence S. Wrightsman
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On March 30 1981 John W. Hinckley Jr. shot and wounded President Reagan outside the Hilton Hotel in Washington D.C. Three others were also hit by Hinckley's gunfire. The shooting was observed not only by scores of live witnesses but also by millions of TV viewers. Hinckley was immediately apprehended charged with 13 crimes and tried about a year later. The trial lasted for 7 weeks and included a parade of 6 psychiatric experts who testified about his state of mind prior to the shooting. Then on June 21 after deliberating for 25 hours the jury returned a verdict of not guilty by reason of insanity. Did that verdict reflect favorably or unfavorably on the American trial jury?

On November 19 1985 a Texas jury awarded Houston's Pennzoil Company a staggering $10.53 billion plus interest in its suit against Texaco. In a trial that lasted 17 weeks Pennzoil charged that in a bitter takeover fight in 1984 it had reached an “agreement in principle” to purchase 43 percent of the Getty Oil Company at $110 per share. Aware of the deal Texaco then violated commercial contract laws by secretly outbidding them and acquiring the same stock at $128 per share. Texaco's defense was based essentially on the idea that in the business world an agreement in principle is not considered to be binding. The jury's award was the largest ever in legal history by a factor of six. It even exceeded the figure in damages estimated by Pennzoil. Again we ask did that verdict reflect favorably or unfavorably on the American trial jury?


The Trial Jury: Ambivalence Controversy and Confusion

More than 3 million Americans are called for jury duty every year. Their reactions to it vary considerably. To some serving on a jury means sacrifices of income time and energy. Like paying taxes it is a duty compelled by the forces of government. To others it provides a welcome disruption from their daily routine a source of temporary employment and even a unique opportunity to exert control over decisions that could determine the fate of individuals corporations the government and society as a whole. For most people jury service arouses both feelings. It is at the same time both a personal sacrifice and a source of excitement.

The ambivalence people feel about serving on juries is matched by a steady flow of mixed reviews about how effectively the system works. Juries now decide more than 300 000 cases every year. Inevitably they sometimes reach difficult and unpopular decisions while in clear view of the public eye. Look at the John Hinckley jury for example. The moment its decision was announced the courtroom full of spectators journalists and trial participants fell silent before erupting with noise. They were stunned. Likewise the public reacted immediately to the verdict with anger and disbelief. In an ABC News poll conducted within 24 hours of the verdict 75 percent of the viewers sampled felt strongly that it was unjust. Media commentators too were critical referring to the jury's acquittal as a “dismaying spectacle ” a “travesty of justice ” and an “insult to common sense.”1 One writer noted that in the days following their unexpected and unpopular verdict “the jurors might well have felt like Vietnam veterans returning to a country whose distaste for the long war came out as contempt for the soldiers.”2

Was the Hinckley jury's verdict in error? Were they prejudiced against the government? Did they fail to understand the facts of the case the expert psychiatric testimony or the applicable law? As it turned out those who blamed the jury for their unsatisfying decision were misdirected in their anger. Thus when reporters asked one juror why they had not pronounced Hinckley “guilty but insane ” that juror had to remind them that the jurors were not lawmakers that they were not provided with that option and that “not guilty by reason of insanity” was the only available alternative to conviction. On the question of expert testimony the courtroom battle of psychiatrists revealed a lack of consensus on how Hinckley should be diagnosed much less the extent of his criminal responsibility. Finally it turned out that in compliance with federal law the judge instructed the jury that the burden was on the government to prove beyond a reasonable doubt that Hinckley was sane. As one juror commented afterward “we felt locked in by the law.” Another said “M y conscience had me voting one way but the law would not allow me to vote that way.”3 Even President Reagan came to understand the jury's dilemma. In Hollywood soon after the trial he commented on the burden of proof by saying “I f you start thinking about even a lot of your friends you would have to say ‘Gee if I had to prove they were sane I would have a hard job.’”4

The Pennzoil verdict also added fuel to the controversy about juries. When it was first announced the jury's $10.53 billion award against Texaco sent shock waves through the business community. The verdict was by far the largest ever. The initial explanations for it varied but they all had in common the theme that the jury must have failed: It was a “runaway” jury a jury biased in favor of a home-grown company victimized by a New York-based corporate giant a jury determined to teach a straight-shooting Western-style lesson about ethics and a jury simply unable to understand the complications and nuances of business contract law.5 Were these charges valid? Did the Texas jury base its recordbreaking award on factors extraneous to the evidence and the law? The story surrounding this case continues to unfold so a final evaluation is premature at this point. But it is becoming apparent that this was not just a story about the failures of a civil jury. To be sure the initial charges are not completely without merit. Posttrial interviews with the jurors revealed that they did show signs of regional bias. But were they biased before the trial or as a result of it? According to at least one observer's report Pennzoil's lawyers were quite effective in their portrayal of the defendant as an outsider. Also it has since been reported that the first of two judges who managed the trial before becoming ill did not have a sophisticated grasp of the case and made several rulings on the evidence that undermined Texaco's position. Then it turned out that the second judge admitted months later that he may have misinterpreted the law governing the case when he instructed the jury before its deliberations. As he put it “that can happen to any judge. I mean none of us are infallible and that can happen.”6

Public criticism of the jury as in the Hinckley and Pennzoil cases is nothing new. But it is often like blaming the messenger who delivers the bad news. That is probably to be expected. The jury is an exceptional institution. Where else after all is a group of ordinary citizens strangers to one another and naive about a case empowered to make decisions of such consequence on behalf of their community? We would argue that precisely because juries consist of ordinary people brought in on an ad hoc basis and because they are politically unorganized without spokespersons and unrepresented by a machinery of special interest groups they provide a convenient though misplaced target for the frustrations resulting from unpopular decisions. It is all too easy to blame the jury for the failings of lawmakers prosecutors defense counsel judges court administrators and the like.

Scholarly debate over juries can be traced about as far back in history as juries themselves. Two sets of arguments motivate the debate. The first is one of simple pragmatics. Critics maintain that the system is a very costly anachronism consuming human resources and government expenditures in massive doses that it is burdensome to those called into service and that it is largely responsible for congestion and delay in the civil courts. Former Chief Justice Warren Burger was especially mindful of these kinds of administrative issues. He is also a particularly vocal critic of juries.

The second set of arguments concerns the more important question of how effective juries are at what they do. Critics contend that the jury composed after all of amateurs is a decision-making body prone to error. This argument surfaces in two distinct charges. The first is intellectual. It is said that the average person is not smart enough or educated enough to understand much less decide technically complex civil cases such as antitrust suits. Jurors are thus unable to follow not only the facts but also the letter of the law as described by the judge. These failures of course result in an administration of justice that is uneven and unpredictable. The second charge is related to temperament. Jurors are sentimentalists with bleeding hearts. They are gullible creatures too often driven by emotion and too easily motivated by prejudice anger and pity. In even the flimsiest of cases it is said jurors are handily manipulated by appeals for leniency and inflated awards. As one lawyer put it “Remember those twelve jurors facing you are sons and daughters brothers and sisters and mothers and fathers before they were jurors.”7 Based on these arguments juries are blamed for such evils as the litigiousness of American society the increased cost of liability insurance and the failure of the criminal justice apparatus to deter criminals. Mark Twain summarized these criticisms succinctly when he said “The jury system puts a ban on intelligence and honesty and a premium upon ignorance stupidity.”8

In response to the various charges advocates of the institution argue that 12 heads are better than one and that a collective wisdom emerges from the process of deliberation. Also it is argued that precisely because they are naive and uninformed jurors—unlike their counterparts on the bench—can approach each trial with a fresh outlook. In a related vein advocates maintain that it is desirable that juries do not adhere blindly to the letter of the law that their flexibility is an asset. Rules should be shaped by the idiosyncrasies of the individual case. Besides part of the jury's mandate is to represent its community's social conscience even when it is at odds with the law. As far as the problems of judicial administration are concerned it is argued that the institution is inherently too valuable for policy to be based on the price tag. Especially in criminal matters trial by a group of one's peers is like having a citizen review board that serves as a safeguard against oppressive government and arbitrary law enforcement. Finally it is argued that jury duty is an important as well as symbolic civic experience. It educates the public and it reinforces its faith in the legitimacy with which justice is achieved in American courtrooms.

With juries arousing so much ambivalence and controversy it should come as no surprise to learn that the legal system is often thoroughly confused about how they act and in turn how they should be treated. As we will see in the coming chapters juries are viewed simultaneously as partial and impartial brilliant and stupid active and passive compliant and rebellious conscientious and expedient. These assumptions are not without consequence. Following from them are numerous policy questions: Should jurors be selected on a perfectly random basis or should certain segments of the population be systematically included while others are excluded? How should prospective jurors be questioned in order to determine their suitability for service? Should jurors be encouraged to watch a trial as spectators or as participants? That is should they be permitted to ask questions or take notes? How should the proceedings be structured in order to ensure that jurors maintain an open mind? Should they be instructed before or after the evidence is presented? What should jurors be told in cases where their values might conflict with the law? And when it comes time to deliberate as a group should they be guided or left to their own devices? What if they are deadlocked? Again the court's answers to these kinds of questions depends on what they assume about human behavior in the jury box. And as we will see the assumptions they make are often confusing internally inconsistent and contrary to psychological theory and research. Often they are just plain wrong.


A Preview: Psychology Law and The Ideal Jury

We tend to think of the jury as a stable never-changing institution. That is only partly true. To be sure the right to a trial by jury is protected by the Sixth (criminal) and Seventh (civil) Amendments to the Constitution. But how that jury is defined is another matter altogether. More than ever through a series of Supreme Court opinions the character of the American jury is changing.

In a 1970 opinion the Court broke with a 700-year tradition and upheld a Florida defendant's conviction of robbery by a six-person jury.9 Now nearly half of the states' courts permit the use of smaller juries as a way to cut trial costs. Two years later the Supreme Court upheld a Louisiana defendant's conviction on similar charges by a nonunanimous jury whose final guilty vote was 9 to 3. In this unprecedented case the Court declared that states could accept verdicts from previously hung juries based on a three-quarters majority rule.10 Then in a third major development in 1969 the Supreme Court hinted that certain civil cases may be too complex to be decided by a group of laypeople.11 Several judges have since used that suggestion to deny otherwise legitimate requests for a jury.12 Finally in 1986 the Court resolved two controversial questions concerning how juries are to be selected. It ruled for the first time that lawyers could not exclude prospective jurors in a way that systematically discriminates along racial lines.13 Then it ruled that prospective jurors could be excluded from capital cases if they indicate an unwillingness to vote for the death penalty—even if they could be impartial when deciding on the defendant's guilt or innocence.14 As we discuss in Chapter 2 both of these decisions will have a marked effect on the composition of juries in future cases.

Amidst the persistent debates mounting cost-related pressures and the flurry of recent changes the time is ripe for us to take a long hard look at this unique institution. Thus we ask the following trilogy of questions: What specifically does the legal system expect from its juries are these expectations met and if not can the courts do anything to improve their performance? In this book we take as a point of departure a simple thesis: that evaluating how juries actually function is a strictly empirical matter. We search for answers not in abstract legal theory and not in trial stories told by judges lawyers and journalists but in the results of systematic research. The various methods through which these research data are gathered and the conclusions they enable us to draw are described later in this chapter.

On a substantive level we have written this book with three goals in mind. The first is to define and articulate how the legal community thinks its juries should conduct themselves that is how it envisions the decision-making process in its ideal state. Litigants are entitled in abstract terms to a fair trial. But what does the concept of a fair trial mean in concrete behavioral terms? That is how must juries perform in order to satisfy that criterion? By looking at Supreme Court opinions case law judges' manuals on trial management the rules of evidence and jury instructions we were able to identify four general sets of ideals. These are described below. Our second objective is to evaluate the extent to which juries can be expected to achieve these goals in an American court-room. Over the years the legal system has established a complex network of rules designed to keep a harness on the jury. Jury trials are very carefully controlled well-orchestrated events that are based on numerous assumptions about human behavior. What are these assumptions how valid are they and how does it all affect the jury? To answer these questions we review relevant psychological theory and research. Third we explore possible ways to improve how juries function. By bringing psychology to bear on the courts' ideals we speculate on several possible reforms in trial practice and procedure.


The Impartial Juror

A fundamental ideal of the trial by jury is that cases be tried by an impartial tribunal one that is not predisposed to favor a particular outcome. As we will see that ideal is based on the assumption that at least one of the following conditions is met: (a) that jurors appear in court with a blank slate neutral and untainted by life experiences or pretrial publicity; (b) that jurors can overcome their biases making fair and objective judgments despite their predispositions; or (c) that those candidates for jury service who are irrevocably prejudiced will be detected and eliminated at some point during the selection process. How well is this ideal achieved? What kinds of people fail in a test of their impartiality? How are juries chosen and is the selection process as we know it an effective safeguard?

As antiwar protests and draft resistance spread across the country during the late 1960s and early 1970s the Nixon Administration and the FBI sought to stifle and punish the more visible leaders of the movement. Among them were several Roman Catholic priests and nuns including Father Philip Berrigan and Sister Elizabeth McAlister. Their group known as the Harrisburg Seven was charged by the federal government with conspiring to raid draft boards destroy selective service records kidnap Henry Kissinger and blow up underground heating tunnels in Washington D.C. The government selected as a trial site Harrisburg Pennsylvania a politically conservative area where Republicans outnumbered Democrats and where several fundamentalist churches and military installations were located. This trial is distinctive for another reason. It was the first of many highly publicized cases in which social scientists assisted defense lawyers in the selection of a jury. More will be said about this controversial enterprise in Chapter 2. But for now we note that one of the fringe benefits of such interventions is that it provides us with a bird's eye view of the jury in certain notable trials.15

Back to the Harrisburg Seven. In this very conservative community the defense team developed an interesting strategy dubbed scientific jury selection. As we will see later their methods are an improvement over what lawyers do on their own. But consider the following story. Among the prospective jurors was a man in his 50s who owned two grocery stores. When questioned by the lawyers he said that he “couldn't be against hippies because I have some sons who look like that.” On the war he stated that “More could be done and should be done to end the war…. I don't know whether we should be there or not.” A Lu theran he felt that priests and nuns should oppose the war. Would you have chosen this juror? As one would expect the defense team believed that he would provide a sympathetic ear. His selection for the jury was thus greeted with enthusiasm by both the defense lawyers and their consulting psychologists.

Skipping over the trial itself and into the jury room it turned out that the jury deliberated for 7 full days before declaring itself hung with a final vote of 2 guilty 10 not guilty. Apparently this grocery store owner was one of the two jurors who forced the deadlock by holding out for conviction. In fact we know from interviews with the other jurors that right from the start of the deliberations he pronounced the defendants “guilty by the will of God ” and shouted that it was necessary to convict them “to satisfy God's will and to save the children and grandchildren of America.” In his ranting and raving this juror banged on the table so hard that the Marshall stationed outside the door came in to check on the noise. What are we to conclude about this particular juror? One possibility is that he presented himself accurately before the trial but was then converted in his views by the evidence. If so then he personifies the impartiality ideal perfectly. A n alternative possibility however is that he was prejudiced against the defendants all along and had deliberately misrepresented himself before the trial in order to gain entrance into the jury box. If that is true then this juror's conduct personifies the serious violation of that ideal.

Pretrial bias among jurors is sometimes an inevitable fact of life a force to be reckoned with. That being the case it is incumbent upon the legal system to screen its candidates for jury service effectively. Are current practices consistent with that objective? And if they are can lawyers detect bias well enough to capitalize on that opportunity? These questions are addressed in Chapters 2 and 3.


Evidence and Nonevidence

A direct implication of the impartiality ideal is that jurors are expected to base their verdicts on an accurate appraisal of the evidence presented in court while disregarding all facts information and personal sources of knowledge not formally admitted into evidence. There are two rather clear components to this ideal that verdicts be driven by the evidence. The first is that jurors can make sense of the evidence distinguish that which is credible from that which is not and through their common sense detect truth and deception on the witness stand. The second is that jurors are able to exclude from their decision-making process whatever they may have heard about the case whatever lawyers might have claimed during their opening statements whatever inadmissible testimony might have made its way into the trial (the “strike it from the record” phenomenon) and so on.

Kay Simmons was a senior 3 weeks away from graduating from Augusta High School in Butler County Kansas. She worked part-time as a waitress. On Wednesday May 8 1979 she left work at about 10 p.m. stopped to buy cigarettes and then drove to the apartment of her boyfriend Mike Roberts. When she arrived at about 10:15 Mike was not there. He returned 2½ hours later and found that his door was unlocked and the apartment was dark. Nervous upon entering he discovered Kay's nude body on the bed. Her throat had been slit and she was dead.

After a police investigation two men were arrested and charged with rape aggravated burglary and murder. The suspects Allen Jordan and Douglas Williams lived (along with their women friends and two children) in the second-floor apartment across from Mike Roberts. Both men were well known in this small community as proverbial troublemakers. Although there were no eyewitnesses to the crime there was other evidence pointing in their direction. To begin with Jordan's fingerprints were positively identified on the victim's eye-glasses. When confronted by the police he conceded that he had spoken to Kay outside the apartment that night but insisted that he then returned home without further incident. Having already served time for a robbery conviction Jordan was on parole at the time. Months earlier he had also been accused of raping a 14-year-old girl but he was never prosecuted because the victim was unwilling to testify. Needless to say he was well known in this small community.

But why were two men arrested? Because of the manner in which Kay's body was found with her arms parallel to her sides and with no signs of a struggle the police speculated that she must have been held on the bed by one man while another slashed her throat. Also an autopsy revealed an abrasion on the victim's left shoulder which the police thought might have been caused by a metal watch band—like the one worn by Williams. Since Williams had been with Jordan earlier that day he was the obvious choice as a partner. Jordan and Williams were tried and found guilty by separate juries. Only Jordan was convicted of rape. But both were convicted of aggravated burglary and felony murder. Both appealed their respective verdicts.

Essentially Williams protested that there was insufficient evidence to support his conviction. His testimony was consistent with Jordan's up to a point. They agreed that between 10:00 and 10:15 p.m. Jordan shouted at Kay then left his apartment to talk to her. When he returned a few minutes later Williams claimed that Jordan commented “about how good looking the girl was next door; that he would sure like to get in her pants.” According to Williams Jordan then left for Roberts' apartment at which point he stretched out on the couch and fell asleep. He did not know when Jordan returned waking up only when their women friends returned at midnight. Strengthening Williams' appeal was the prosecutor's failure to introduce evidence about the victim's shoulder bruise or the defendant's metal wrist watch. Although the police had speculated that these were linked the coroner did not mention this injury in his testimony. In short based on the evidence presented at trial the jury did not have firm grounds upon which to conclude that Williams was present much less involved at the scene of the crime. The case against him was based only on the theory that a second person was involved and that he was the most likely candidate. The jury accepted the logic in whole probably because of the defendant's reputation in the community. But the Supreme Court of Kansas refused to finding that there was insufficient evidence to support the jury's conviction. Williams was set free.

Was he guilty? It depends on who you ask. The jury obviously believed he was but—according to the state supreme court—not based on the evidence presented at the trial. In the end it is possible that Williams was guilty and escaped imprisonment only because of the failures of his prosecuting attorney. What is relevant here however is the fact that the jury strayed far beyond the information presented in the courtroom to reach its verdict. Ordinarily we have no way of establishing the extent to which jury verdicts are driven by the evidence. Jurors need not explain or justify their actions. Often they are not even permitted to testify about improprieties that may have taken place during their group's deliberations. In this case however when their verdict was overturned several outraged jurors publicly defended their thinking. Two of them went so far as to write letters of protest to the Kansas Supreme Court. One of these letters was particularly instructive. It revealed that its author inferred Williams' involvement on the basis of nonevidentiary sources of information.

The Douglas Williams trial is not typical. Nor do we report it to suggest that jury verdicts are necessarily based on legally extraneous factors. But it does illustrate that on their own jurors may not draw sharp lines between evidence and nonevidence and that their decisions can be substantially affected by the latter. In Chapters 4 and 5 we describe this problem in greater detail. We look at the psychology of evidence and at how effectively jurors can appraise the credibility of human testimony. We look at the cues they use to detect truth and deception on the witness stand. Are these cues valid in light of what we know about verbal and nonverbal communication body language and the physiological changes associated with lying? We then look at the extent to which extraneous factors enter into the decision-making equation. Are jurors hopelessly contaminated by pretrial publicity inadmissible testimony or the physical appearance of the litigants? And if so do the courts' corrective measures provide a sufficient cure?


Information Processing

In order for a jury to dispense justice it must first fulfill its role as an information-processing body. In concrete terms that means that it must acquire comprehend and retrieve from storage all relevant information presented at trial. When we speak of information we are referring to the facts as they are revealed from the witness stand and the law as described in the judge's instructions.

The legal system defines the jury's mandate in narrow but clear terms. Simply put doing justice consists first of establishing the facts in order to discover what really happened and then matching those facts against abstract legal concepts such as purpose obstruction duress and the like. Once a jury has completed that task its verdict should be largely an actuarial matter. Thus in many states if the jury concludes that a defendant caused another person's death by committing an act in reckless disregard of its consequences though without intent or malice then unless there are extenuating circumstances it is obliged to find that defendant guilty of involuntary manslaughter.

Two sets of questions are often raised about the jury's competence as an information-processing machine. The first is whether they can collectively achieve the necessary mastery of the facts an especially troublesome question in complex civil cases that extend for weeks and sometimes months. The second is whether juries are able and in some cases willing to adhere to the law as provided in the judge's instructions. The information-processing demands placed on juries are often substantial. They are also quite necessary for informed decision making.

In the early 1980s there was an outbreak of toxic shock syndrome; hundreds of women were injured some fatally from having used Rely tampons. More than 400 lawsuits were filed against Procter and Gamble the manufacturer. In one of these cases 18-year-old Deletha Lampshire of Denver claimed that as a result of using the tampons she suffered a near-fatal bout with toxic shock syndrome experiencing such symptoms as high fever low blood pressure swollen mucous membranes peeling skin and scarlet rash. Apparently when moist the cellulose chips appearing only in the Rely brand of tampon break down into simple sugars causing the growth of the bacterium that scientists say is responsible for the illness. Lampshire requested an award of $5 million in compensatory damages and $20 million in punitive damages.

The trial was held in March 1982 and involved 11 days of technical testimony from scientists and medical experts. At one point during their 3 days of deliberations the jury requested from the judge a transcript of the testimony of a particular physician-witness. Apparently they disagreed over what that witness had said about the plaintiff's medical condition. Since jurors are often not allowed to take notes or ask questions during the trial one would imagine that the opportunity to review testimony in the privacy of the jury room is an effective way to compensate for the frailties of human memory. But in this instance the judge denied their request—not as we will see an unusual decision. Instead he said the jury should rely on its own collective recall of the physician's testimony.

The jury's verdict in this case was rather startling. It found Procter and Gamble negligent for selling Rely tampons. But then it refused to award the plaintiff any damages—not even to compensate for the $4 000 in medical expenses she had already incurred. The unexpected outcome of this trial cannot be clearly attributed to the judge's denial of the jury's request for a rereading of testimony. Maybe they misunderstood or disagreed with his instructions on the law. Nevertheless this case underscores an assumption about juries that is often taken as true—that through their collective memory they can accurately recall the facts arguments and instructions that unfold throughout a trial. As we will see other courts assume the worst of all possibilities—that juries are not competent as information processors and that little can be done to change that fact.

There is no ready mechanism for evaluating a jury's ability to retrieve information from the trial. It is as if the courts designed a procedure based on a cybernetic model of the jury and then left it to run itself. To make matters worse even when the jury is aware that it lacks accurate information judges are often unwilling to prescribe the necessary remediation. The Rely tampon trial is an example of how one judge's assumptions about human behavior can result in questionable jury-management strategies increasing the probability of an erroneous outcome. As we argue in Chapters 6 and 7 this story is not atypical. The courts erect various obstacles to effective information processing and then bemoan juries' failures to overcome them.


The Deliberation

What goes on behind the closed door of the jury room? In the ideal jury deliberations are characterized by a vigorous exchange of information providing an opportunity for all members to express their respective points of view. This model of how jurors interact as a group provides a foundation for the argument that 12 heads are better than one. It is possible however that the deliberative process is not that rational that juries spend too much time discussing marginally relevant personal experiences and that consensus is achieved not because jurors are persuaded by rational argument but because they succumb under the heavy weight of pressures to conform.

Because deliberations are held in complete secrecy out of the view of judges bailiffs social scientists and the media it is difficult to know how effectively they work. Occasionally however the goings-on in the jury room are reconstructed through interviews with those who participated. One of these is described in Victor Villasenor's book Jury: The People vs. Juan Corona. Corona had been charged with the murder of 25 derelicts and drifters who were savagely killed and buried in the hills of northern California.16 Villasenor attended the trial which lasted for over 5 months and included 117 witnesses and 980 exhibits. He then extensively interviewed each of the jurors in an attempt to reconstruct what statements were made what questions were raised and how jurors privately felt during their 18 days in the jury room.

Assuming the factual accuracy of Villasenor's information his book leaves its reader with a sense of respect and admiration for how the Juan Corona jury performed in this very challenging case. Still its drive toward unanimity illustrates an important question about the ideals of deliberation. After spending a full day deciding whether to treat the 25 murder charges together the jury took its first vote in a secret ballot the next morning. It was 7 to 5 apparently in favor of acquittal. We say “apparently” because we now know that two of the seven in the majority voted not guilty in order to prevent the jury from returning a premature conviction. To quote one juror: “I voted innocent too. But not because I have any doubts that Corona isn't guilty. I was just afraid we might've convicted him on the first ballot and I don't think that's right. I think we should do all kinds of talking and explaining before we convict a man of murder.” This first ballot was followed by 14 more an erratic pattern of votes and eventually an 11 to 1 standoff before the jury finally reached its unanimous guilty verdict. The story of how the final holdout juror came around raises the question suggested earlier. At one point she said “Please I'll change my vote. Just don't hate me. I'll change my vote so you can go home to your wife.” By the next day however she reported to the jury that “I think I've changed my mind. Yesterday you gave me a day's rest and I relaxed and I saw things differently.” What happened here? Was this lone unsupported holdout actually persuaded by her peers or did she simply capitulate under their pressure? Did she in the end still have a reasonable doubt about Corona's guilt? Normally we do not know. But in this case she told a reporter after the trial that she was under great pressure to vote with the majority that “although there was no physical coercion there had been ‘shouting.’”17 What do you think—was this jury's unanimity more apparent than real?

In Chapter 8 we take a close look at how juries deliberate. Who says what to whom? What do they talk about? And how do they manage so often to achieve a consensus? Then in Chapter 9 we discuss how the quality of deliberations can be affected markedly by matters of judicial policy—the courts' instructions the size of the jury their voting requirements and the like.


Peering Through the Keyhole: the Methods of Jury Research

Suppose you were offered substantial funds and told to find out as much as you could about how juries reach their decisions. How would you proceed? In 1952 the Ford Foundation offered that very opportunity and gave a $400 000 grant to finance what was to become known as the University of Chicago Jury Project. Its director Law Professor Harry Kalven Jr. predicted it would be “the most comprehensive study of the workings of the American jury ever undertaken.”18 He was right. Accompanying Kalven was a team of social scientists that included Hans Zeisel Fred Strodtbeck Dale Broeder and Rita James Simon.

With the purpose of their research clearly defined the Chicago group proceeded as most of us would have. They sought to spy on the deliberations of real juries—the most direct approach the clearest window through which to view the decision-making process in action. In the fall of 1953 they asked a federal judge in Wichita Kansas if he would assist in their study by allowing them to bug the jury room in his court. The judge said he was willing so long as the chief judge of his circuit court of appeals sanctioned the project. In response to that request the chief judge established a set of rules that were to be followed. It was his opinion that recordings should be allowed only in civil trials and even then only with the approval of the trial judge and counsel for all parties. No-body should eavesdrop on the deliberations while they were taking place the tapes should be kept under lock and key until the case is ultimately decided and measures should be taken to protect the identities of participating jurors. Finally the chief judge felt that although juries should generally be informed that was not a necessary safeguard. These precautions were taken and in the spring of 1954 with microphones hidden behind the heating system of the jury room Harry Kalven and Fred Strodtbeck recorded five civil juries in Wichita. It was the first time in history—and it would be the last.

That summer the solicitor general a U.S. Supreme Court justice and about 200 other lawyers met at a conference in Colorado where one of the jury tape recordings was played. What happened next could not have been fully anticipated. It was as if the Chicago group had hit a raw nerve. In October of that year a story about the recordings appeared in the Los Angeles Times. Within days more articles and editorials appeared nationwide all critical of this invasion into the jury room. Leading figures in the legislative and judicial branches of government spoke out. It could have been the only time that civil libertarians and conservatives ever agreed. Then on October 5 in response to the uproar Attorney General Brownell announced that the “Department of Justice will present for the Congress at the first opportunity a proposed bill to prevent such intrusions upon the privacy of the deliberations of both grand and petit juries of the Court of the United States by any persons whomsoever and by any means whatsoever.” In defense of the Chicago group 27 distinguished judges and lawyers announced their support for the research but to no avail.

On October 12 and 13 the Subcommittee on Internal Security of the Senate Judiciary Committee held an investigation into the matter. Several witnesses were called including Kalven Strodtbeck and the judges and attorneys who had consented to the recordings. Passions ran high at the hearings. At one point Senator James Eastland chairman of the subcommittee said to Kalven “I'll guarantee that you'll not do any more ‘bugging’ after Congress has passed some legislation.” He was right. Almost immediately a federal law was passed making it illegal for anyone to observe or eavesdrop on a federal jury. Many states followed suit. Today deliberations are to be conducted in privacy behind a closed door that cannot be opened by judges social scientists the jurors themselves or anyone else.

There are two explanations for the overwhelming outrage over the Wichita scandal. One is that there is a legitimate concern over the effects and possible abuses of any opening of the jury room door. With ordinary citizens empowered to determine the fate of their peers rich and politically powerful individuals and corporations and with juries serving as a citizen review board to control abusive government practices it is easy to appreciate how the institution has become sanctified. There is good reason to be sensitive about invasions of the jury's privacy. Unfortunately there was a second less noble motive for the criticism. Amidst the hysteria of the McCarthy era members of the Senate Judiciary Committee and their staff took the occasion to smear those “liberal academic types.” Indeed after Harry Kalven's death several years later Hans Zeisel wrote that the committee “seemed anxious to show that the research effort …was a communist-inspired plot to subvert the American jury system.”

Despite this initial setback the Chicago Jury Project fulfilled all expectations. The Ford Foundation donated an additional $1 million to support another 4 years of research. In the end it produced dozens of important articles as well as Kalven and Zeisel's unmatched classic book The American Jury published in 1966.19 No longer able to observe the jury first-hand they developed alternative less direct strategies: analyses of court records posttrial interviews with jurors and other trial participants the use of experimental mock juries and the like. With some modification and refinement these are the techniques we use today.

As we said earlier this book is guided by our commitment to systematic research. Single case studies autobiographical accounts anecdotes and war stories may make for good reading. We use them for illustrative purposes ourselves. They may even open our eyes to previously unnoticed phenomena. But isolated often sensational reports about a jury here and there should not form the basis for an evaluation of the system as a whole or for policymaking. This is an important point because there is an ever-present danger that these reports illustrate exceptions rather than the rules of jury decision making. With that caveat in mind the rest of this chapter describes the various methods of jury research that are used. As we will see no single method is perfect. But together they offer an attractive multimethod alternative to jury bugging.


Rummaging Through the Archives

One rather indirect way to learn about juries is to analyze already existing court records looking for statistical relationships between various trial factors and their verdicts. A n interesting study by Martha Myers illustrates this approach at its best.20 Myers sampled 980 defendants who were charged with felonies in Indianapolis Indiana between 1974 and 1976. Overall 317 of them went to trial and of these 201 were tried by a jury. To obtain information about these cases Myers consulted prosecutors' files police arrest records telephone interviews with the crime victims and posttrial court records. When she was done she knew—for each trial—whether there was an eyewitness identification fingerprints an alibi a recovered weapon or other evidence; she also knew whether the defendant was male or female black or white young or old employed or unemployed and so on. By correlating literally dozens of trial factors with verdicts Myers was able to find that as a general rule juries' decisions seemed to based more on the integrity of the evidence than on prejudice sympathy or other irrelevant characteristics.

To be sure this archival method offers some unique opportunities to learn about actual jury verdicts. Court records are always available. Volumes of data can thus be collected sampling a long span of time and a diversity of geographical regions. But there is a drawback. This method yields data that are correlational; as such it cannot be used to draw firm conclusions about causes and effects. To illustrate this limitation take as an example Myers' finding that juries were less likely to convict defendants who were employed than those who were unemployed. Does this result necessarily imply that a defendant's employment status affects jury verdicts that perhaps it reflects a sympathetic bias to-ward working men and women? It is tempting to draw that conclusion. But on the basis of Myers' results we cannot be sure. It is possible for example that the jobless are indeed more likely to have committed the crimes charged and that the evidence is stronger against them than it is against those who are employed. Or it may be that more unemployed than employed defendants are black and that race is the relevant factor.

Through sophisticated statistical techniques it is possible to test these kinds of alternative explanations. Referring back to our example it is possible to establish a purer measure of the link between employment status and verdicts by factoring out the strength of the evidence and the defendant's race. If the original relationship persists after having done so we would know that the finding was not just an artifact of these two alternative variables. But what about other variables that are not measured? In the real world of human events there is always the nagging possibility that the original relationship reflects the influence of “invisible” factors.


Interviewing Jurors

Another way to collect information about juries is to interview jurors after their trial service. Jurors can be asked about how they personally felt and about what transpired during their group's deliberations. Interviewing is the method of choice for journalists. As with the archival method it has the advantage of being based on real trial experiences. If enough different jurors and enough different trials are sampled one could be reasonably certain that the results reflect more than just the idiosyncrasies of a single case.

Intuitively it makes sense to obtain information straight from the horse's mouth. Jurors can offer insights into the decision-making process that are un-matched by other types of information. Even if we could hear what individual jurors had to say during their deliberations only they can tell us what they actually thought. As we saw in the Juan Corona trial the final holdout juror eventually voted for conviction. But did she truly agree with her peers or did she still harbor a reasonable doubt? Only she could tell us what was on her mind. Unfortunately this method suffers from two major drawbacks. First like analyzing court records posttrial interviews cannot be used to determine causal relationships. Second this method rests entirely on people's ability and willingness to disclose truthful information. Can they? And if so would they? Psychologists have long recognized that what people say about their own behavior can be very unreliable. There are too many human failings like simply forgetting and too many motives like the need to present oneself favorably to others that interfere with the accuracy of self-report data. Jurors probably do not know for example when a litigant's physical appearance affects their opinions. And even if they did they would probably not admit it in an interview with a stranger. As in other aspects of life people like to portray themselves as rationally motivated. And there is jurors' ability to reconstruct the events that transpired during their deliberations. Probably few people can accurately recall what arguments and counterarguments were raised by whom and what effect they had on the group. For the investigator interested in mapping the jury's drive toward unanimity they would have to remember how often their jury voted and on each occasion what the outcome was.


Interviewing Other Trial Participants

As an alternative to relying on what jurors themselves have to say information can be obtained by questioning the other participants of jury trials. This approach was first taken by Kalven and Zeisel in their classic The American Jury.21 They sent questionnaires to 550 judges who presided over 3 576 criminal jury trials nationwide. After each trial the judge indicated on the questionnaire what he or she thought the verdict should be. The judges also described the case facts and speculated on how the juries reached their decisions. As it turned out judges and juries agreed on a verdict 78 percent of the time. When they disagreed it was usually because the jury was more lenient than the judge. By analyzing the cases themselves Kalven and Zeisel were able to explore the statistical relationships between jury verdicts and various trial characteristics.

Compared to the archival method based entirely on the analysis of dry court records Kalven and Zeisel's technique offers an opportunity to learn about what really went on in the courtroom. When the defendant was attractive and well dressed or when a key witness appeared to be nervous judges reported these observations in their questionnaires. In a study of juries in England John Baldwin and Michael McConville administered questionnaires not only to the judges but also to prosecuting and defense counsel involved police officers and even in some instances the defendants themselves.22

As we said no method is without its drawbacks. Like the other approaches already discussed none of the relationships between trial characteristics and jury verdicts can be used to answer questions about cause and effect. Also like the problems with self-report data other participants' perceptions of the jury are limited by their inability to probe the individual jurors or observe their deliberations. To make matters worse other participants' reports are likely to be biased by their own unique perspectives opinions and interests in the outcome of the case. The jury is bound to be perceived as fairer in victory than in defeat.


Constructing Simulations and Mock Juries

In contrast to the naturalistic approaches is one that is based on a laboratory model of science. Referred to as the mock jury paradigm this method involves simulating trials and then recruiting subjects to act as jurors. This technique is based on the idea that by having mock jurors watch trial-like events in a precisely controlled setting we can observe juries in action.

Let us illustrate how this method can be used to answer a specific question. For years the U.S. Supreme Court has struggled over whether television cameras should be permitted in the courtroom.23 One argument against it (there are others) is that the presence of cameras would distract or otherwise affect the performance and behavior of trial participants most notably the jury. Are juries distracted by the sight of television cameras? When the Florida State Supreme Court sought an answer to that question it interviewed jurors witnesses and lawyers who had taken part in televised trials. The result was a perfect illustration of why methods based on self-report are flawed: Everybody claimed that the cameras affected other participants but not themselves.24 Consider as an alternative the following experiment conducted by the first author.25 Fifty-one residents of Williamstown Massachusetts watched a videotape of a civil case that was reenacted by trial lawyers. They watched the tape in small groups either in the presence or absence of a video camera to record their participation. For approximately half the subjects in each condition the tape was interrupted at various points so that their ability to recall the evidence as the trial progressed could be tracked. It was assumed of course that if subjects were distracted their recall scores would suffer. When the trial was over the subjects reached a verdict and answered additional questions on what they thought of the case. The results were quite informative: The camera did impair performance during the trial's opening moments. Over time however subjects rapidly adapted to it; ultimately they were unaffected by its presence. This study also revealed that some people depending on their personality were more affected by the camera than others. Clearly this research question could not have been addressed as effectively with the methods described earlier.

A good deal of current research on juries is based on simulation. This method is popular for two reasons. First it enables the researcher to secure full control over the events that take place in the “courtroom” and as a result to establish causal relationships between specific trial characteristics and jury verdicts. In its simplest form this method is perfect for testing theories about the effects of one variable on another. This goal is achieved by comparing people's thoughts feelings and behavior in two or more conditions that are identical except for one specific difference called the independent variable. In the TV cameras study all subjects watched the same trial. Since the only systematic difference between the groups was whether or not the camera was present any statistically significant differences in their behavior can be attributed to this variable.

The other advantage of simulation is that it offers an incredible amount of flexibility. By flexibility we mean two things. First it enables the researcher to manipulate variables that cannot be tampered with in real trials for legal ethical and pragmatic reasons. With mock juries one can vary the evidence the arguments the judge's instructions or the composition of the jury. The list of independent variables of course is endless. Second we can measure all sorts of behavioral reactions that are otherwise too intrusive. With mock jurors one can ask questions while the trial is in progress measure their attention their physiological arousal or their ability to recall the proceedings. One can even videotape their deliberations and accomplish what the Chicago group could not. In short through simulation we can observe not only the outcome but also the process of jury decision making.26

As with all indirect methods of inquiry this one is not perfect. In exchange for the highly controlled environment this approach suffers from the problem of external validity; that is the question “D o the results generalize to real trials?” Can we safely assume for example that the presence of cameras has the same effect in a court of law as it did in the laboratory? On this issue we speculated that amidst the gallery of onlookers journalists and lawyers ordinarily in attendance at real trials the camera's impact as an “observer” would be diminished even further. Without belaboring the details of this particular question we can say as a general rule that the more closely our research conditions approximate the real event the better off we are trying to generalize from the former to the latter. Still this problem looms over all research conducted with mock juries.27


Hiring Shadows and Ghosts

In 1986 a Connecticut lawyer represented a defendant who faced trial for a second time after a hung jury. To prepare for the case this lawyer hired as a consultant a juror who had served in the defendant's first trial.28 This practice is not common. But it does resemble the shadow-jury technique developed by Hans Zeisel and Shari Diamond.29 Here the objective is to recruit subjects to sit in the audience at real trials and then as if participating on the jury to deliberate and return a verdict.

This hybrid creature half audience and half jury goes by many names; thus they are called shadows ghosts surrogates and parallel juries. When you think about it this technique is quite ingenious. As with mock juries one can manipulate independent variables by randomly assigning shadow jurors to certain conditions. For example groups of subjects sitting in the same trial could be given different instructions to read. One can also gather intrusive information from shadow jurors both during and after the proceedings. Thus their deliberations can be videotaped for subsequent analysis—like mock juries but better: Since subjects “participate” in real trials the shadow jury goes a long way toward solving the external validity problem that haunts mock jury research. Indeed the only difference between real juries and their shadows (a difference whose impact can be evaluated) is that the shadows unlike their counterparts in the jury box make decisions that are not really of consequence.

There are two drawbacks to the use of shadow juries. First there are limits to how much control can be exerted over subjects' state of information. The trial itself obviously cannot be tampered with. And it is disruptive to interview shadow jurors while court is in session. The second problem is one of pragmatics. In order to discover general principles of jury behavior one must either sample a large number of juries who watch the same trial as in mock jury research or else sample from a larger number of different trials as in the more naturalistic methods. With shadow juries one would have to opt for the latter approach one that would be very time consuming and very expensive.

Because no single method is perfect we take an eclectic approach. Some-times we draw on naturalistic studies; other times we rely more heavily on laboratory research. Only by gathering converging lines of evidence and bringing various methods to bear on the same empirical question can we truly hope to understand juries. On one matter we are certain: More is to be learned through research than from storytelling.


Notes

	Quoted in P. W. Low J. C. Jeffries & R. J. Bonnie (1986) The Trial of John W. Hinckley Jr.: A Case Study in the Insanity Defense. Mineola NY: Foundation Press p. 117.

	L. Caplan (1984) Annals of law: The insanity defense. The New Yorker July 2 pp. 45–78 at p. 69.

	71:31W. Isaacson (1982) Insane on all counts. Nation July 5 pp. 22 25–27 at p. 26.

	Caplan supra note 2 p. 70.

	See S. J. Adler (1986) How to lose the bet-your-company case. The American Lawyer January/February pp. 27–30 107–110; also see J. Riley (1985) Aberration—or lesson in contracts? The National Law Journal December p. 13.

	Judge's misgivings reported (1986) San Francisco Chronicle April 12 p. 51.

	R. Evans Jr. (1979) Reaching the hearts and minds of jurors. Trial Diplomacy Journal Fall pp. 25–29.

	Quoted in O. Friedrich (1981) We the jury find the …Time September 8 pp. 44–48 54–56.

	Williams v. Florida 399 U.S. 78; this ruling was subsequently extended to federal civil cases.

	Johnson v. Louisiana 406 U.S. 356.

	Ross v. Bernard 396 U.S. 531.
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