
[image: Cover: Women and Marriage in Nineteenth-Century England, written by Joan Perkin, published by Routledge, Taylor and Francis Group.]




Women and Marriage in Nineteenth-Century England






Women and Marriage in Nineteenth-Century England

JOAN PERKIN



[image: Logo: Published by Routledge, Taylor and Francis Group, London]




For Harold,

my husband, partner and private tutor in social history, without whose guidance,
confidence and support this book would never have been written.







First published in 1989 by Routledge
11 New Fetter Lane, London EC4P 4EE

This edition published in the Taylor & Francis e-Library, 2003.

© Joan Perkin 1989



All rights reserved. No part of this book may be reprinted or reproduced or utilized in any form or by any electronic, mechanical, or other means, now known or hereafter invented, including photocopying and recording, or in any information storage or retrieval system, without permission in writing from the publisher.

British Library Cataloguing in Publication Data

Perkin, Joan
Women and marriage in nineteenth-century England.
1. England. Marriage. Role of women, 1800–1900
I. Title
306.8′1′088042

ISBN 0-203-40195-6 Master e-book ISBN

ISBN 0-203-71019-3 (Adobe eReader Format)
ISBN 0 415 00771 2 (Print Edition)

DOI: 10.4324/9780203401958

First published 1989

by Routledge

by © 1989 Joan Perkin

First published 1988

by Routledge

2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge

605 Third Avenue, New York, NY 10017

Routledge is an imprint of the Taylor & Francis Group, an informa business

All rights reserved. No part of this book may be reprinted or reproduced or utilized
in any form or by any electronic, mechanical, or other means, now known or hereafter
invented, including photocopying and recording, or in any information storage or
retrieval system, without permission in writing from the publisher.

Perkin, Joan

Women and marriage in nineteenth-century

England.

1. England. Marriage. Role of women,

1800–1900

I. Title

306.8’1’088042





Contents


	Introduction




	Women and the Law




	I Marriage à la Mode

	A Family on the Throne

	One Law for the Rich

	The Glorious Licence of a Wife

	The Provoked Wife




	II Respectables and  Roughs

	Another Law for thePoor

	A Life of Willing Sacrifice

	Rough and Ready Women

	The Country Wife




	III The Gilded Cage

	The Crusade against Marriage

	The Angel in the House

	A Life of One’s Own

	The Battle of Jericho




	Conclusion

	Bibliography

	Index







Introduction
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The subjection of women was enshrined in English law and custom for nine hundred
years. Common Law reflected rather than caused that subjection, which was based on
the physical and political reality that, after the Norman Conquest even more than
before, men controlled the resources of society. Things had not always been so
starkly inequitable. In Anglo-Saxon England women had rights to property, to a share
in control of domestic affairs and of children, and even in the last resort to
divorce or legal separation, departing with the children and half the marital goods
(Stenton, 1957, ch. 1).
*

It was the full imposition of feudalism by the Normans, based on military
service by male barons and knights, which destroyed the legal rights of women.

*
Notes in parenthesis refer to entries in the Bibliography at the end of the
book.

Down to the eighteenth century and beyond women were subjected to the domination of
the unfair sex. The law undoubtedly regarded almost every woman as under tutelage to
some man, usually father or husband. Being physically and economically the weaker sex
their dependence, the theory went, was for their own good. In the much quoted phrase
of the highest legal luminary of the day, Sir William Blackstone in
Commentaries on the Laws of England, (1765–9), the law was ‘for
her protection and benefit, so great a favourite is the female sex in the laws of
England.’ A woman normally passed, either before or soon after the age of majority,
from the protection of her father to that of her husband. ‘By marriage,’ wrote
Blackstone, 


the husband and wife are one person in law; that is, the very being, or legal
existence of a woman is suspended during marriage, or at least incorporated and consolidated into that of
the husband, under whose wing, protection and cover she performs
everything.



In short, she became a feme covert, a hidden person, sunk into and
merged with the personality of her husband. In Orwellian language, she became an
‘unperson’. There were, it is true, some advantages in her demeaning legal position.
If a married woman committed any crime in her husband’s presence, except murder or
high treason, the law presumed that she performed the deed under his coercion and was
therefore guiltless. He was also responsible for her debts, whether contracted while
under his roof or living away from him, unless in the latter case he took legal
steps, including an announcement in the public press, to repudiate them. He was
obliged by law to support her as long as she shared bed and board (which the law
enjoined her to do). He could not ill-use her beyond reasonable chastisement (which
stretched in those days of corporal punishment to the actual beating of wives as well
as children, servants and petty offenders, provided it fell short of life and limb),
and he could not imprison her with impunity. Although he was entitled to all her
property and earnings except what her relatives and friends could hold in trust for
her, he could not will away her personal jewellery or clothes,
though he could dispose of them during her life with her presumed consent. And the
law of England, unlike most other countries, assumed that any child she had during
marriage was her husband’s, however improbable the circumstances, unless he sued
another man for ‘criminal conversation’ and could prove her adultery with him.
According to a popular proverb, seemingly oblivious to the fact that most servants
were female, ‘England is the paradise of women, the hell of horses, and the purgatory
of servants’ (Wade, 1825). But it was males
who ruled in paradise, as well as in hell and purgatory.

Male privilege and domination began to be eroded in the nineteenth century. It was
the Victorians who pioneered the emancipation of women. Only in the present
generation has the law come to recognise (but not always to guarantee) women’s
equality in matters of divorce, family property, equivalent work and equal pay. In
the long history of women’s oppression this makes the nineteenth century – the ‘long’
nineteenth century between the French Revolution and Mary Wollstonecraft’s A
Vindication of The Rights of Women
and the First World War with its
liberating war work (Braybon and Summerfield,
1987) – the pivotal period of change. Yet even then emancipation was a
central concern for only a small minority of women. The great majority of wives not
only accepted but embraced their lot. Marriage was the life plan of most women, and
the single state a fate to be avoided like the plague. This book is concerned with
how married women saw their own position in that critical century when emancipation
at last became a theoretical possibility, but when most women rejected or ignored it.
Why did the vast majority of women, given a vision by their radical sisters of the
promised land, continue to love their chains, or at least not to chafe against
them?

We are now almost incapable of understanding how yesterday’s women, before the
present generation’s determined campaign for liberation, coped with their
subordination. What is astonishing to modern feminists is that many women in the past
who left any record of their feelings not only regarded marriage as their inevitable
role in life, but actually welcomed it as an emotionally satisfying and, indeed,
emancipating experience.

How did women survive and even thrive under this unequal yet accepted dispensation?
How did wives at different levels of society contain their disabilities and become
self-respecting human beings? How did women’s experience of marriage differ according
to their social class? Why were some wives so much more dissatisfied than others that
they were willing to fight long and hard for legal emancipation for themselves and
other women? Why was it middle-class women rather than their politically more
influential aristocratic sisters or their more oppressed working-class neighbours who
led the campaign for reform?

Freedom is a relative concept, and for most women marriage meant release from a
childlike and humiliating dependence on the parental home, the possibility of sharing
on however unequal terms the creation of a home and family of their own and,
surprising to those cocooned in our claustrophobic modern families, a greater freedom
to go about and make separate friends, even sometimes of the opposite sex. In some
cases, especially in the upper reaches of society, there was an astonishing degree of
freedom for married women which puts modern notions of sexual permissiveness in the
shade. At lower levels of society the key role of wife and mother and the emotional
dependence of husband and of children upon her often amounted to matriarchy within the domestic sphere, and sometimes
beyond it. The great hostesses of Regency and Victorian England with their strings of
admirers and lovers were no doubt exceptional women, but there are examples of
middle-class women in Victorian England – Jane Carlyle, Harriet Taylor (Mill),
Beatrice Webb’s mother Laurencina Potter, to name a few – who had male friends
without raising eyebrows. In the working class, where morals at the higher end were
much stricter than amongst many of their ‘betters’, behaviour amongst the less
respectable was literally freer than in the most permissive circles of today, as the
most casual reading of the annals of Victorian low life will show. Emotional
independence, in contrast to today, often began with marriage rather than ended with
it.

The law and theory of marriage were rarely the same as the actual practice, which in
everyday life was based on the personalities of the spouses and how much hostility or
affection they felt for each other. Not all wives were dominated by their husbands:
Shakespeare’s The Taming of the Shrew (much revived in the Victorian
Age) depicts only a male fantasy of how to control a rebellious wife; and many
husbands would have echoed the Beadle in Dickens’s Oliver Twist:
when told that ‘the law supposes that your wife acts under your direction’ Mr Bumble
replied, 


If the law supposes that … the law is a ass – a idiot. If that’s the eye of the
law, the law is a bachelor; and the worst I wish the law is, that his eyes may
be opened by experience – by experience.



There never was one true position of wives, but as many as there were different women
with individual characters, and different husbands to take advantage of or
complacently ignore the law.

More significantly, life was very different for wives in the different social
classes. Despite the same general legal constraints and the same perils of pregnancy,
childbirth, and illnesses peculiar to women, experience of marriage varied enormously
according to social status, to an extent barely comprehensible to the modern
democratic mind. In the highest ‘class’ of all, the royal family were subject to
special laws limiting their right to marry and their choice of partners, and royal
marriages had a ‘demonstration effect’ on the rest of society and increasingly had to
fill the role expected of them by the general public. If the Prince of Wales (the
Prince Regent, later George IV)
could treat his wife so badly, what hope was there for other cast-off wives? If Queen
Victoria never knew such happiness existed as was hers and Prince Albert’s, might
there not be hope for all eager young brides? And if a later Princess of Wales
(Alexandra) could get much of her own way and escape excessive childbearing by
accepting her husband’s mistresses, wasn’t that a royal example of civilised
behaviour for aristocratic ladies in the know?

Royal spouses set the tone for the marriage à la mode which
flourished in the fashionable upper reaches of society, but a family on the throne
could mean very different things to a George IV, a Victoria and Albert, or an Edward
VII.

Upper-class wives were the most liberated women in Europe. The aristocratic
grandes dames who dominated the political salons and tyrannised
over London and county ‘Society’ throughout the century enjoyed ‘the glorious licence
of a wife’. Ostensibly subject to the same Common Law as other wives, aristocratic
women, or at least those who had supportive families with clever lawyers, had built
up for them a body of private law – one law for the rich – which gave them legal
protection and access to separate income and property. They consequently possessed
the independence and self-confidence to behave pretty much as they liked, subject
only to the mores of their class. The only sin was to be found out, not by their
equals who gossiped freely about each other, but by the hoi polloi
outside the pale of Society, which could lead to scandal and disgrace. Yet even at
their level the discontented wife, provoked into resistance or rebellion by a selfish
or vicious husband, could find herself helpless and victimised by the law through her
earnings or access to her children. When things went wrong with their normally
tolerant, almost open marriages they too could suffer, since cruel, vindictive and
brutally violent husbands were not confined to the classes below the salt.

A surprising by-product of landed society and primogeniture was that marriage became
the key to the transmission and distribution of property. Once the eldest son was
married, thus ensuring the continuity of the estate, the marriage of the daughters
formed the main connecting links in the dynastic network of families which ruled the
counties and the country. Far more attention and resources were devoted to marrying
off the daughters, whose alliance with other influential families could bring
political and social influence as
well as opportunities for patronage and material bargains, than to settling the
younger sons who were merely, as it were, an insurance against the premature death of
their eldest brother and dynastic failure. That is why aristocratic and gentry
families in the eighteenth and nineteenth centuries habitually spent so much on
giving balls and parties in the county towns or London ‘Season’ and why so much of
the family’s patrimony was invested in the dowry and the protracted bargaining to
ensure ‘a good match’. The supreme paradox of this male-oriented system of property
and social structure was that marriage was the fulcrum on which its whole world
turned, and women, as the chief instruments and match-makers, held the levers which
turned it.

At the other end of the social scale, the great majority of women in the
three-quarters of the population who constituted the working classes, were scarcely
affected by the worst rigours of Common Law because they had little or no property
for their husbands to confiscate and the husbands did not have the resources to
enforce the law. Women’s earnings, if any, went straight into the housekeeping to
keep the family alive. If they were purloined by a drunken husband it was by brute
force rather than the law. The reality of their marriages depended rather on the
relative strength of character of the partners and on who controlled the pitifully
scarce resources within the family. This in turn depended not merely on obvious
material factors like the size and reliability of the husband’s wages and the
opportunities for women to work after marriage, but also on the geography of local
custom. In some areas, west of the Pennines for example, the husband usually gave his
wife his whole pay packet and received back his customary pocket money; in other
areas, such as east of the Pennines, men gave only a small housekeeping allowance to
their wives and kept the rest for themselves, mainly for drink; in yet others, as in
East London, the customary housekeeping was the prior claim on the man, and he was
expected to find ‘round about a pound a week’ (in Mrs Pember Reeves’s phrase) by hook
or by crook.

The law hardly affected working-class marriage, but to the extent that there was one
law for the rich there was another for the poor. The working class was not an
undifferentiated, homogeneous mass, so in Part
II, Respectables and Roughs, the lives of the rural and
urban and of the prudish and the shameless levels of the class will be considered
separately. For the respectable working class ‘till death us do part’ was a greater reality than for other workers and
their philosophy was ‘What you can’t end you must mend’ or at least ‘Grin and bear
it’. The respectable working-class wife lived a life of willing sacrifice. But for
the not-so-respectable the sanctity of marriage was more honoured in the breach. Many
were married ‘without benefit of clergy’ or ‘over the broom’; many more found
‘divorce’ and even remarriage comparatively easy, by the simple expedient of removing
themselves a mile or two; and some, though a decreasing few after mid-century, really
believed that ‘the sale of a wife’ in open market constituted a valid transfer of the
marriage contract to another partner. Despite the romantic image of rural England,
wives of farm labourers were even worse off than their urban sisters, especially in
the South far from the mines and factories of the North and Midlands where
competition raised even rural wages. The labourer’s country wife led a life of quiet
desperation.

It was middle-class wives who were most affected by the laws of marriage, and who
most reacted both for and against them. The gilded cage of bourgeois marriage called
forth strong reactions both from those who idealised its comfort and security and
those who found it claustrophobic and frustrating. Anti-marriage sentiment in
nineteenth-century England was so strong that it provoked calls not only for changes
in the legal relations between husband and wives but even for a boycott of the
institution and a crusade against marriage. This in turn provoked a glorification of
marriage, based on the concept of ‘separate spheres’ and the ideal of the ‘angel in
the house’. Contented wives often justified their lives in terms of high moral or
religious purpose, though the mundane reality of marriage required them to have
various survival techniques for coping with the inequities of their situation and
achieving a life of their own.

The term ‘middle class’ covers a vast range of conditions, but for the more
prosperous living standards and the employment of domestic help rose dramatically and
these wives had more time and leisure to brood on their legal and social situation.
Without the trust funds and marriage settlements, not to mention the political clout
and social power of upper-class wives, and without the innocence of the law of most
working-class wives, the middle-class wife and mother was the most vulnerable if the
marriage began to go sour. Her husband was likely to know and exert his legal rights
over custody of children and
control of his wife’s property and income. Most reforming feminists accepted marriage
as an institution, but demanded more just and equitable distribution of rights and
resources within it. They were the only group of women ready to begin the fight for
emancipation and to bear the heat and burden of the day. Yet even the great liberated
ladies of the haut monde were subject to increasing moral pressures
down an increasingly bourgeois century, and were forced to make discretion even more
discreet to survive. In the end they too were to become glad enough to seek the
protection of the developing public law of marriage which was ultimately more
reliable than the private law concocted by family lawyers.

Working-class women, too, benefited from changes in the marriage law, such as legal
separation with maintenance and control of their own earnings, which gave them some,
if often inadequate, protection against a violent, drunken husband impervious to the
pressure of neighbourhood norms. And autobiographies and oral histories have shown
that, in elderly memories at least, no woman in any class was more emotionally
appreciated and venerated by her children than ‘our Mam’, the working-class
mother.

In the half-century between 1870 and 1923 (when women were allowed to sue for divorce
on the same grounds as men) women achieved an equality of legal rights within
marriage which had not been theirs during the eight-and-a-half centuries since
Anglo-Saxon England. Yet this too led on to an irony and a paradox. Just as the
practice of marriage had been different from the theory and the law in the centuries
of inequality, so the practice, ironically, was less than the promise in the century
of legal equality. Women in theory and law are now equal in marital rights, access to
property, earnings and employment opportunities, education, political rights and so
on, yet paradoxically, in none of these areas are they equal in practice. It is a
salutary reminder that, like their subjection, the emancipation of women, in marriage
as in life in general, is more than a question of law or theory. It can only stem
from the attitudes and behaviour of men and women themselves.

However, to nineteenth-century feminists the Common Law of England enshrined the
subjection of married women to their husbands, making them little better than slaves.
The attack on the male chauvinist law was like the Battle of Jericho: it needed a
very loud trumpet to bring the walls tumbling down. The first steps on the way to women’s emancipation were the
most fundamental. To understand the framework within which women experienced married
life, we shall begin with the unreformed law as the nineteenth century inherited
it.





Chapter 1 Women and The Law
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The Common Law of England in 1854

To get a clear picture of the Common Law of England concerning married women down
to the mid-Victorian Age, we cannot do better than start with the Brief
Summary, in Plain Language, of the Most
Important Laws of England concerning Women (for brevity, this will be
referred to as Summary) published in 1854 by Barbara Leigh Smith
– later Barbara Bodichon – one of the founders of Girton College, Cambridge. She
was one of the five illegitimate (but openly acknowledged) children of a Radical
Member of Parliament who so believed in the right of women to equal treatment that
he gave his daughters similar independent incomes to those he gave to his sons; on
their twenty-first birthdays each received £300 a year to use as s/he pleased. In
the 1850s this was a substantial income for an unmarried person.

Barbara Leigh Smith was moved to write her pamphlet by cases such as that of
Caroline Norton, who (as we shall see later in the chapter) experienced most of
the rigours of the law as it could apply to married women, and who challenged the
law because of her own tribulations. Barbara Leigh Smith herself had a less
personal interest, as she was unmarried at the time and in any case had a father
who was likely to know how to protect her interests if and when she did marry. In
her pamphlet she decided to let the bare facts speak for themselves. Her belief
that change could be accomplished was enhanced by the fact that in the United
States of America between 1839 and 1850 most states had passed some legislation
permitting married women to own property (though they were unlikely to have legal
rights to their own earnings or to custody of children), and she drew attention to these changes. However, as
she pointed out in the Introduction, English laws have never been codified, and it
was often very difficult to know what the law really was. There were three sources
for it: Acts of Parliament, or Statute Law; reported decisions of judges on actual
cases, known as case-law or judge-made law; and a limited number of customs
recognised by the courts, called customary or unwritten law. Statute Law was
distinguished from Common Law, which embraced both judge-made and customary law.
(In the early days, Common Law was handed down by word of mouth from one
generation of lawyers to another, rather than being written down, as now, in
volumes of Law Reports.) Most of the inequities and disabilities of women sprang
from the ancient Common Law rather than from the Statute Book; and marriage laws
reflected rather than caused the traditional subjection of women.

When her Summary of the laws concerning women was published in
1854 very little had changed in Common Law since feudal times. First, it set out
the legal condition of an umarried woman, who had the same rights to property and
to protection from the laws, and the obligation to pay the same taxes to the state
as a man. It then considered differences between the legal statuses of single and
married women. It is interesting to lay out the differences side by side
(information is taken from the 1869 edition of the Summary):




	A Single Woman
	A Married
Woman





	1. Could act as agent for
another person, and as an agent, execute delegated
authority.
	1. Could so act only if her
husband did not dissent.



	2. Could be invested with a
trust (i.e. act as a trustee).
	2. Could be a trustee, but
her husband’s name had always to be joined with hers, and his
assent given to everything she did as trustee.



	3. Could act as executrix
under a will.
	3. Could not accept an
executorship without her husband’s consent.



	4. Could act as
administratrix of the personal property of deceased next of
kin.
	4. Could not so act without
the consent of her husband.





The pamphlet then looked at the
laws concerning married women, and among other matters dealt with the
following:


Prohibitions on whom one could marry

A widower could not marry his deceased wife’s sister.

A widow could not marry her deceased husband’s brother.

A widower could not marry his niece by marriage.

A widower could not marry his stepdaughter.

A widower could not marry his aunt by marriage.

Consanguinity or affinity, where the children were illegitimate, was equally an
impediment.

A lunatic or idiot could not lawfully contract a marriage (except during a
lucid interval); insanity after marriage did not invalidate it.



Consent to marriage

It was a punishable offence for a person under 21 years of age to marry without
the consent of the father or guardians. The consent of the mother was not
necessary if there was a father, or unless the mother was the guardian.

This meant that heiresses could not make runaway marriages when they were under
age. Mrs Arbuthnot reported in her Journal for 1826 that
‘Lancaster was as full as it could hold with people collected to hear the trial
of Mr Wakefield for running away with Miss Turner’ (Arbuthnot, 1950). Edward Gibbon Wakefield had in 1816 made
a runaway match with an heiress, and after his wife’s death he ‘beguiled from
school’ Ellen Turner, daughter of a wealthy Cheshire manufacturer, whom he
married at Gretna Green. Though he did not consummate the marriage, he took his
bride to Calais, where they were overtaken by the Turner parents. He returned
to England, where his brother had already been arrested for complicity in the
affair, and both were sentenced to three years’ imprisonment, during which time
his marriage was annulled by a special Act of Parliament.



Bigamy

A second marriage, while a husband or wife was living, was absolutely void, and
except under certain circumstances (such as ignorance of the fact that the
former spouse was alive), was a felony, punishable by imprisonment or penal
servitude.



Breach of promise

An agreement to marry was a contract of betrothal, and either party could bring
an action under Common Law if the contract was not completed. When a woman
accepted betrothal, she could not thereafter dispose of or give away her
property without the consent of her betrothed.



A married woman had no legal existence

A man and wife were one person in law; her existence was, as it were, absorbed
in that of her husband; she lived under his protection or cover, and her
condition was called coverture.



A wife's personal property vested in her husband

A wife’s personal property before marriage (such as stock, shares, money in
hand, money at the bank, jewels, household goods, clothes, etc.), though not
her freehold land, became her husband’s absolutely, unless settled in trust for
her. The husband could assign or dispose of it at his pleasure, whether he and
his wife lived together or not.



Husband took chattels real

Chattels real (i.e. leasehold and other estates held during a term of years, or
an advowson, the next presentation to a church living, etc.) were personal
property and became the husband’s if he claimed them. If the wife survived him,
she resumed them. Her choses in action (property sub
judice in the courts) could be sued for and obtained by her
husband; but if he failed to do so, they reverted to her on his death.



Indictment for theft

When a wife’s property was stolen, as it legally belonged to the husband it had
to be laid as his in the indictment.

Mrs Grote, wife of the banker and historian, was one day robbed of her watch
and purse. When she appeared in court to give evidence, she was astonished to
hear the purse described as belonging to Mr Grote, and on having the legal
reason for this explained to her, she became so indignant that she rushed off
to join the Women’s Movement. A similar thing happened later in the century to
Millicent Fawcett, wife of an MP, and she became a leader of the women’s
suffrage movement.



Equity

While the Common Law gave the whole of a wife’s personal property to her
husband, the Courts of Equity, when he proceeded to recover property in right
of his wife, obliged him to make a settlement of some portion of it upon her,
as long as she was virtuous and unprovided for.



A wife's debts

A husband was liable for the cost of such goods as he allowed his wife, as his
agent, to order; if a wife ordered goods without the knowledge of her husband,
he was obliged to pay for them only if the court considered them domestic
necessities for a family of their social level.



Wife's right to support

Neither the Courts of Common Law nor of Equity could oblige a man to support
his wife. But a wife whose husband without valid reason refused to support her
could rent lodgings, take up goods, etc. suitable to her station, and the
creditors could compel the husband to pay. If a wife became chargeable on the
poor rates, as a result of having to enter the workhouse, the Poor Law
authorities could sue the husband for the cost.



Husband's power over wife's real property

husband had the possession and usufruct of his wife’s freehold property; if she
died without children the property went to her heirs; if there was a child of
the marriage the husband held possession until his death, when it passed to her
heirs; if she survived her husband, her freeholds reverted to her.



A married woman's earnings

Money earned by a married woman belonged absolutely to her husband; her receipt
for the earnings was not legal, and her husband could claim the money
notwithstanding such payment.



A wife's will

By permission of her husband, a wife could make a will of her personal
property; but he could revoke his leave at any time before probate (i.e. the
exhibiting and proving of a Will in Court).



A mother's rights over children

Thee legal custody of children belonged to the father. During the lifetime of a
sane father, the mother had no rights over her children (except limited power over young
infants from 1839) and the father could take them from her and dispose of them
as he thought fit. If the parents were legally separated, right of custody of
the children belonged to the father.



Responsibility of a wife

A married woman could not sue or be sued for contracts, nor enter into
contracts except as the agent of her husband. Neither her word nor her deed was
binding in law, and persons giving her credit had no remedy against her. (There
were some exceptions, as where she contracted debts upon estates settled to her
separate use, or where a wife carried on a trade separately according to the
custom of London.)



Responsibility of husband for wife's debts

A husband was liable for his wife’s debts contracted before marriage, and also
for her breaches of trust committed before marriage.



Witnesses

Neither a husband nor a wife could be witnesses against or for the other in
criminal cases, not even after divorce.



Wife could not bring actions

A wife could not bring actions in court unless the husband’s name was joined
with hers.



A married woman apprentice

A married woman could not be bound apprentice except with the permission of her
husband, who would in the indenture stand in the same position to her as a
father or guardian to an apprentice who was a minor.

The Summary discussed only briefly precautions that could be
taken concerning the property of married women, but it is now intended to look
at this important area of law in detail.




Equity

Common Law was only one branch of English law. As Sir William Blackstone had
casually remarked in his famous Commentaries on the Laws of
England, over and above this law was Equity, ‘frequently called in to
assist, to moderate, and to explain other laws’. Equity enforced trusts and other
understandings that could assure to married women rights of property denied to them under Common Law.
(In addition, there were private practices and agreements between men and women,
to benefit the wife, which never came to the notice of the courts.) It was open to
any father, or any friend or relative of a married woman, who wished to give her
property, to safeguard her rights by the creation of a trust or other means, which
agreements and trusts would be enforced by the court of Equity. It was therefore
more accurately the case, in practice, that in the absence of valid
agreements and actions to the contrary a husband could assert his
Common Law rights over a wife’s property. The difference between Common Law and
Equity was laid out clearly in a Report of the Personal Laws Committee (of the Law
Amendment Society) on the Laws relating to the Property of Married Women in 1856
(reproduced in the Westminster Review, New Series, vol. X, no.
11) as follows: 




	LAW
	EQUITY





	1. By the Common Law, the
wife has no property of her own; her personal estate absolutely,
and her real estate during coverture, are her
husband’s.
	1. Every kind or property,
including estates in fee simple, and chattels personal, may be
subject to a trust for the wife’s separate use, which will be
supported in Equity. She may dispose of such property as if she
were a feme sole. She may dispose of her
savings as of the principal.



	2. By the Common Law, the
wife has no separate power of contracting. She can neither sue
nor be sued.
	2. Equity allows a married
woman to sue wherever she has a clear right. She may even sue
her husband, when there is no other way of asserting her right
against him. Being considered a feme sole in
respect of her property, she may be sued on her own contract
with respect to such property.



	
3. Marriage
is an absolute gift to the husband of the goods, etc. of which
the wife was naturally possessed at the time of marriage, and of
such other goods and personal chattels as come to her during
marriage.
	3. If land or personalty be
left to a married woman, for her separate use, even without the
intervention of trustees, Equity secures such property for her
separate use.



	4. If a husband obtain a
judgment for a debt due to his wife at law, he is entitled to
the whole fund.
	4. If it is necessary to
have recourse to equity. Equity will compel him to secure a
provision for his wife out of the fund.



	5. So with respect to a
legacy, the husband may appropriate the whole, if the executor
pays it to him.
	5. Equity will compel a
settlement in such a case.



	6. A woman, by law, cannot
dispose of her property, nor make a will without the concurrence
of her husband.
	6. She may in
Equity.



	7. If a wife carries on a
separate trade, even with her husband’s consent, he is entitled
to all the profits.
	7. Equity gives the profits
to the wife, if the trade is carried on out of her separate
estate.



	8. Deeds of separation are
not valid at law.
	8. In Equity, it may be
considered as at present settled, that such deeds … are
valid.



	9. A husband cannot give or
grant any estate to his wife, either in possession, reversion,
or remainder, though an exception under the Statute of Uses has
been introduced.
	9. Although gifts of
property by the husband and the wife are … void in law, yet they
will be supported in Equity.





The Report pointed out that there were two different sets of courts, the Common Law courts and Chancery,
dispensing diametrically opposite rules – indeed, two distinct codes – on ‘the
all-important subject of marriage’. The rich were able to avoid the harshness of
Common Law: those too poor to encounter the expenses of the courts of Equity were
unable to escape.

Mary Beard argued in Woman as
Force in History (1946), that Sir William Blackstone, whose
Commentaries became the standard textbook for the training of
lawyers in England and the United States (since the laws of the mother country
were adopted in part by her offspring in the new world), disliked Equity
jurisprudence, which invaded Common Law doctrines and introduced into the laws of
England principles akin to those of the Roman law with respect to married women’s
property rights. In his Commentaries he did not present the rules
of Equity jurisprudence in full, but his statement was accepted as the whole truth
of married women’s property status. To the modification of Common Law by
legislation he was also hostile, saying that reformers destroyed its symmetry. His
failure to give a full account concealed the revolution wrought by Equity in the
domain of marital property relations among the wealthy. (It was estimated by a
member of parliament in the 1850s that one in ten English women received an Equity
settlement.) Yet the rising middle class seemed less aware of the possibilities of
using trust funds and marriage settlements, or even of ways of giving a married
woman a small legacy secured to her own use, than were the upper classes.

However, Blackstone’s interpretation of the legal status of wives unprotected by
Equity in regard to property was perfectly correct and it passed into general
usage. So much so that his words are invariably quoted in modern histories of
English (and American) women, to stress the patriarchal family order that was an
apparently immutable part of British society’s fabric in the period up to the
early nineteenth century. He described quite accurately, too, the system of
coverture and a father’s complete control over his children.

Despite his account of the Common Law subordination of a wife to her husband,
Blackstone considered that it was intended for the protection and benefit of
women, ‘so great a favourite is the female sex in the laws of England’. What he
meant, apparently, were the following ‘advantages’. A woman who was forced or
cajoled into marriage when she was under twelve years of age might afterwards
have the marriage annulled.
In cases of rape a woman, or even a little girl, might give evidence in her own
case, and the punishment of the offender could be death. An English wife did not
lose her rank on marriage. A married man was obliged to support his wife as long
as she shared his bed and board (though there was no actual way to force him to do
so). A husband could not ill-use his wife or shut her up with impunity (that is,
he could be punished if he mistreated her in ways unacceptable to the community).
A man was answerable for his wife’s actions: since she was presumed to act under
the command and control of her husband, she was excused punishment for most
offences committed in his presence, unless it could be proved that she did not act
under his influence. What this amounted to was that the husband had a vested
interest in keeping his wife under his control, and out of mischief. A wife could
not be imprisoned for debt; she was not even obliged to pay her debts, though she
might have contracted them against the will of her husband or even before
marriage. This sounds very generous, but it was not intended to be a ‘carte
blanche’ for a wife to run up debts – rather it was the case that creditors stood
a better chance of being reimbursed by the husband who controlled the
purse-strings. The law specifically stated that a man could not lend or let out
his wife; such actions were ’against public decency’ and they counted as
misdemeanours or minor offences at law. This suggests that such actions were not
unknown, and that they were not taken very seriously. Lawyers argued that the
ability to palm off a bastard child on a husband, given to Englishwomen by law,
was extraordinary and unequalled even in Scotland; it was the case that if a
husband could not prove his wife’s adultery, any child she had was assumed to be
his (and his responsibility) however improbable the circumstances of the
birth.

As mentioned earlier, by the middle of the nineteenth century little had changed
in the English Common law on marriage since feudal times; but Church and State
control of the institution of marriage had increased, a small dent had been made
in the doctrine of indissoluble marriage, the total rights of fathers had been
challenged, and as Blackstone had pointed out, ‘in the politer reign of Charles
the second, (the) power of correction (by domestic chastisement) of a wife began
to be doubted’.



Church and State Control of
Marriage

In the middle ages, marriage had been very imperfectly controlled by the Church,
but in the sixteenth and seventeenth centuries the State-controlled Protestant
Church brought the institution under regulation by the public authorities. The
introduction of registers of births, marriages and deaths in 1538 was evidence of
a tightening of both lay and clerical controls over private lives, and the
missionary activity of the church in the following century enforced Puritan
attitudes to sexuality, though freer customs survived in some sections of the
population. The official Christian view of marriage was basically as set out in
the Anglican Book of Common Prayer. Matrimony was ordained for three objects:
firstly, for the procreation of children; secondly, to avoid the sin of
fornication; thirdly, for the mutual society, help and comfort that the one
partner ought to have of the other, both in prosperity and in adversity. In the
marriage service the Church advocated partnership and mutual involvement of the
spouses, though a woman also promised to ‘obey’ her husband as St Paul enjoined
her to. The husband in fact was required to declare that he endowed his wife with
all his worldly goods (a promise apparently the reverse of the Common Law of
England). Christian teaching regarded marriage as an inviolable contract between
one man and one woman, terminable only by death; sex outside marriage was regarded
as morally wrong, and married couples were expected to practise monogamy. These
teachings were constantly flouted, but the ideals dominated and determined the
standard of outwardly acceptable, respectable behaviour in nineteenth-century
England, and indeed remained so until the 1960s (and even today not everyone
accepts the ‘sexual revolution’). They were also accepted by most Victorian
religious unbelievers.

The strength of the marriage bond has varied over time in England: in Anglo-Saxon
times espousal before witnesses was the customary form of marriage, and divorce
was relatively easy. The sacramental status and consequent indissolubility of
marriage appeared only in the middle ages. Espousals remained legally valid, if
irregular, until 1753, when the ‘scandal of clandestine marriages’, which were
performed outside any church without licence or record, was abolished. It was said
that in London clergymen in or near the Fleet Prison married 200 to 300 couples a
week, and the Chapel in Curzon
Street was said to average 6,000 couples a year. It sounds as if people married
early and often.

Lord Hardwicke’s Marriage Act of 1753 declared that no marriage in England was
valid unless celebrated by an ordained priest according to the Anglican liturgy in
a parish church or public chapel of the Established Church, and after due public
notice had been given. No ceremony could be performed, save by expensive licence
from the Bishop, unless banns had previously been called on three successive
Sundays. By 1838–41 there were nationally 19 or 20 marriages by licence for every
100 marriages by banns. The North, the North Midlands, Monmouthshire and Wales
experienced above-average rates of marriage by licence, and the South and East
below-average rates. The cost of a licence (several pounds) was clearly
off-putting to the poor, but the licence system appealed to a sizeable minority of
the population, mostly the wealthier groups, though the poorer ones were never
totally absent. There were even cheap licences to be obtained in some places, as
in the tiny Nottinghamshire parish of Fledborough. Speed and privacy doubtless
explained the large number of widows and widowers who took advantage of the
licence system, and also the large proportion of older bachelors and spinsters
(those aged 40 and over). The system gave privacy where the marriage partners were
markedly different in age or social class, allowed young people over the age of 21
to marry without the knowledge of their parents, and soldiers and sailors to marry
in a hurry. The Registrar General once cited a private correspondent who told how
in Cumberland there was ‘a marked disinclination to publication of banns, on
account of the notoriety it gives to the intended marriage, at which in many
country parishes, idle lads congregate, and often annoy the parties.’ Banns were a
torment to the oddly assorted, those with unfortunate names, or those of odd
appearance (Outhwaite, 1973).

The licence system became a fashion. Snobbery speeded the process, for marriage by
licence was the resort of the upper classes, who married that way to avoid their
affairs being publicised before all and sundry. Horace Walpole had objected to
Hardwicke’s Act and regarded the calling of banns as ‘an impudent ceremony’.
Licence also allowed people to be married in a distant, perhaps more fashionable
church, rather than the local parish church. For example, Yorkshire gentry liked
to marry in York Minster.

A marriage register had to be kept, and a record of every marriage made, confirmed by the signatures of
the contracting parties and witnesses. There were severe penalties, including
transportation for fourteen years, for neglect of these provisions by the
officiating party. Clearly it was intended that marriage was to be taken more
seriously than it had been in the past. Hardwicke’s Act established two important
principles in English law: first, marriage had to be a public and registered
contract; secondly, the right to determine what constituted a valid marriage was
assumed by the State. The Church of England remained very powerful, because
marriage had to take place in its churches. Special arrangements were made to
register the marriages of Jews and Quakers, but members of other Christian
churches, such as Roman Catholics and Dissenters, were forced to submit to an
Anglican ceremony, and if they ignored this provision it affected the inheritance
of their property, since their children were considered illegitimate. The latter
grievance was not remedied until 1836, when a further Marriage Act licensed
nonconformist and Roman Catholic churches for the celebration of marriages. The
1836 Act also established a wholly civil procedure for contracting marriage, and
thus the citizens of England and Wales thereafter had a choice of a religious or a
civil marriage in the Registry Office. This showed how much more secular England
had become by then.



The Possibilities of Separation and Divorce

For most people in early nineteenth-century England marriage was
an indissoluble union, terminable only by death; this was because the Church
Courts could not give an absolute divorce, though they could grant a legal
separation, known as divorce a mensa et thoro, ‘from bed and
board’. The situation had been so since the Reformation, when an Act of 1534
abolished legal appeals to Rome, including the right to turn a partial divorce
into a decree absolute. After that, the only authority in England competent to
overrule the Church was Parliament, so those who wished to be completely divorced
(called a vinculo matrimonii) with the right to remarry, had to
secure a Private Act of Parliament for the purpose. Even this remedy remained
unused for a century and a half, until the Earl of Macclesfield’s case in 1697.
Such an Act was expensive and time-consuming. Before the Bill could be laid, there
had to be a prior grant of divorce a mensa et thoro from the
Ecclesiastical Court (known as
‘Doctors’ Commons’), and a verdict of damages for ‘criminal conversation’ secured
against the wife’s seducer by a husband in the Common Law Courts. A Divorce Bill
could be obtained as a matter of right by an innocent husband against a wife found
guilty of adultery uncondoned by him; a wife who wanted a divorce had to prove not
only adultery by the husband but aggravating enormities such as physical cruelty,
bigamy or incest. Very few such Acts were passed: only 276 between 1765 and 1857,
and far fewer divorces were granted to women. During a century and a half from
1697 (when the first Act ‘to relieve a husband’ was passed) only four Acts were
passed at the suit of a wife, the first being in 1801 (see Macqueen, House of
Lords and Privy Council).

It has commonly been assumed that divorce before 1857 was the prerogative solely
of the aristocracy, the major reason being the high costs quoted by the Campbell
Commission on the Law of Divorce in 1853 – £700 to £800 and possibly thousands of
pounds if there was protracted litigation. But S. Anderson has shown that of 74
petitioners for divorce from 1803 to the end of 1827, the upper class accounted
for rather more than half, the rest being middle class with a few lowly
petitioners such as a salesman, a clerk and a commercial traveller, and this
pattern continued to the 1850s. The attitudes of successive Lord Chancellors in
the early nineteenth century towards divorce, and their manner of proceeding, made
a difference to the number of petitions submitted during their years in office.
Anderson has shown, too, that the Campbell Commission vastly overstated the costs
of divorce, perhaps not wanting to encourage it. About half the petitioners in the
first half of the nineteenth century paid less than £475 for their divorce Act –
though that sum was admittedly far beyond the reach of most ordinary people (Anderson, 1984).

Nonetheless, the numbers divorcing were minuscule. One reason for this was that it
was much more difficult for a woman to file for divorce than it was for a man,
since a man had only to prove simple adultery by his wife, whereas a woman had to
prove adultery plus aggravating offences by her husband. The view expressed by Dr
Johnson in the eighteenth century was still held by the Royal Commission on the
Law of Divorce in 1853, that ‘the difference between the adultery of the husband
and the adultery of the wife (socially speaking) is boundless.’ Lord Chancellor
Cranworth stated in the House
of Lords in 1857 (Hansard, vol. 145, 496 et seq.) what was generally accepted as
grounds for such unequal treatment: 


A wife might, without any loss of caste, and possibly with reference to the
interests of her children, or even of her husband, condone an act of
adultery on the part of the husband: but a husband could not condone a
similar act on the part of a wife. No-one would venture to suggest that a
husband could possibly do so, and for this, among other reasons … that the
adultery of the wife might be the means of palming spurious offspring upon
the husband, while the adultery of the husband could have no such effect
with regard to the wife.



The safeguarding of inheritance and property rights was seen as paramount. It was
not unknown for some wives to ‘put a cuckoo in the nest’; and this was recognised
in an indirect way because English law presumed that a child was the husband’s,
however improbable the circumstances, unless the husband could prove her
adultery.

Generally speaking, if a husband ill-treated his wife or was unfaithful to her,
there seemed little likelihood of her getting a full divorce (even if she could
afford the action), her only redress in the early nineteenth century being to try
to put an end to their cohabitation by obtaining a judicial separation (divorce
a mensa et thoro). But the Courts wanted proof of severe
cruelty or misconduct before they would accept the wife’s right to leave her
husband’s home. In 1811 a court declared that ‘nothing short of actual terror and
violence’ would justify such a course. However, by the 1830s the ‘apprehension of
ill-treatment’ was held to be good cause for putting an end to cohabitation, so
opinion had changed as to how much a wife could be expected to suffer.

Yet in theory a married woman’s body belonged to her husband; she was in his
custody, and he could enforce his right by a writ of habeas
corpus. In 1840 a Mr Cochrane whose wife had left him, succeeded by
means of a stratagem in enticing her back to his home, where he kept her confined
to her room because she threatened to leave him again. When the case was tried,
the Judge ruled that in his opinion the law, reflecting public opinion, held it
was in the interests of all parties that the husband should be allowed to keep his
wife within the bounds of duty, whatever her feelings on the matter might be. But
public opinion was changing, and became less prepared to tolerate that kind of treatment, as shown by a
case tried by Lord Campbell in 1852. A Mrs Sandilands had left her husband, and he
applied for a writ of habeas corpus against his son-in-law with
whom she was living. His counsel argued that Mrs Sandilands could not be
considered to have a will apart from that of her husband, any more than a child of
tender years can have a will apart from its parents. But Lord Campbell refused to
accept the argument, saying that although a parent had a right to custody of a
child, the husband had no such right at Common Law to the custody of his wife.

So by 1854 not all judges would assist a man to enforce cohabitation, and a
husband’s legal rights over the person of his wife were checked. Not until the
1890s, however, was the right to enforce cohabitation altered by statute, and even
then not everyone agreed with the change. If a woman left her husband of her own
free will, without his consent, and without what was regarded as justification,
she forfeited all rights to maintenance. Some women nonetheless did just that,
usually when they had the means to earn a livelihood for themselves – for example,
Fanny Kemble the actress and Anna Jameson the novelist in the 1830s and 1840s. And
in 1881 Ellen Terry the actress separated from her drunken husband Charles
Waddell, paying him three-quarters of what she earned so that he would stay away.
She told Bernard Shaw that she would have died if she had had to live with him
another month.

Harriet Martineau objected in Society in America (1837) to the
‘disgraceful’ English divorce laws, comparing them unfavourably with those of
America. She said in her Autobiography that after publication of
that book she received dozens of letters from married English women complaining of
how law and custom oppressed them, and offering her 


evidence of intolerable oppression, if I could point out how it might be
used. Others offered money, effort, courage in enduring obloquy, everything,
if I could show them how to obtain, and lead them in obtaining, arrangements
by which they could be free in spirit and in outward liberty to make what
they could of life (Martineau,
1983).



But Harriet Martineau was nervous about leading such a campaign, and the
opportunity evaporated. Among those who could not afford divorce proceedings, it
was not uncommon for husbands simply to run away from unhappy marriages, so deserted wives were a sizeable
group among the indigent poor; but for a woman with children it was not so easy to
run away from a marriage.

The authoritarian state and the authoritarian family, accepted in the sixteenth
and seventeenth centuries as solutions to the deep need and yearning for order
which developed after the unity of Christendom was shattered by the Reformation,
continued to be accepted in early nineteenth-century England. When fears of
revolution and breakdown of society on the French model were being taken so
seriously, there were strong signs by mid-century that neither public opinion nor
individuals would continue to accept without protest excessive harshness to
wives.

Two early nineteenth-century cases show the harshness of Common Law provisions
when a wife was unprotected from its rigours, and the growing concern to rectify
abuses. The first concerned Caroline Norton, one of the three famous Sheridan
sisters, a Society beauty and hostess of a celebrated salon, who married into the
aristrocracy in 1827. She had no fortune of her own. Her husband, the Hon. George
Norton (a lawyer and heir to Lord Grantley), was jealous, vindictive, and liable
to beat her (even Mrs Norton’s enemies had nothing good to say about her husband).
After nine years of unhappy marriage, separations, and reunifications Mr Norton
took away their three small sons and thereafter refused to allow his wife to see
them or know their whereabouts. He evaded a Court Order which said he must allow
his wife to see the children by taking them to Scotland, where they were not
subject to the jurisdiction of English courts. He also took possession of all her
personal effects, which were legally his property, and brought an action against
Lord Melbourne, then Prime Minister, charging him with ‘criminal conversation’
with his wife; the case was dismissed at the trial, and Norton could not
thereafter sue for divorce. Nor could Mrs Norton sue for divorce, because she had
returned to him previously and thereby ‘condoned’ his cruelty. She refused to
return to her husband again, and found herself with none of the protection that
marriage was supposed to afford her, yet with all the disabilities that the law
imposed on separated married women.

She began a campaign to change the law on child custody: a devoted mother, she
found that her husband was well within his rights in still refusing her access to
the children. But Caroline Norton had powerful friends who sympathised with her plight and
encouraged her to write a pamphlet called The Natural Claim of a Mother to
the Custody of her Child as affected by the Common Law Right of the
Father (1837). It also publicised evidence she had collected of cases
even worse than her own. Her main supporter, an M.P. and senior barrister,
Serjeant Talfourd, was a man of progressive outlook who had long been disturbed by
the terrible cases of misery and injustice he had seen in the courts, where badly
treated women were deprived of their children through no fault of their own. His
first Bill passed the Commons but was thrown out by the Lords. Caroline Norton
determined to get the Lords to consider his second Bill objectively, and she wrote
another pamphlet, A Plain Letter to the Lord Chancellor on the Infant
Custody Bill, protesting against laws which gave a father undivided
custody over his children when the parents were separated. She signed this
pamphlet with a masculine name, knowing this would carry more weight with male
readers, and sent it to each member of the House of Lords. Its logical
presentation of facts and clear arguments had the effect she hoped for; the Lords
passed the Bill, and it became law in 1839. It was a limited measure – giving
power to the Court to grant to a mother access to her infant children, and even
custody of those under seven years of age – but it removed one of the chief
reasons which had hitherto coerced a wife into remaining under the roof of a cruel
or vicious husband. As Lord Cottenham said in 1849, giving judgment in favour of a
mother, 


Parliament thought the mother ought to have the protection of the law with
respect to her children up to a certain age, that she should be at liberty
to assert her rights as a wife without the risk of any injury being done to
her feelings as a mother.



Harriet Martineau later described it as the first Bill to strike a blow at the
oppression of English law in relation to wives. It was no accident that it was
passed in the early years after the Reform Act of 1832, when it became clear that
age-old customs could be changed by law. Ironically, Caroline Norton always said
she was not rebellious, put forward ‘no absurd claim of equality’, and claimed
only protection against a vicious husband. Yet she was instrumental in forging the
first effective weapon against the total rights of fathers over their
children.

However, up to the passing of the Custody of Infants Act of 1886, the father of a legitimate child
was, as far as legal rights were concerned, the sole parent – even though the law
imposed on the mother, under criminal and other penalties, liabilities and
obligations almost equal to those of the father. Until 1886, a mother could be
excluded altogether from guardianship of her children, in favour of someone of her
husband’s appointment.

Common Law was based on the principle that married women were legally incapable of
individual action, so neither a judicial separation nor desertion by the husband
removed from the wife the status of coverture. It was this injustice on which
Caroline Norton dwelt in her Letter to the Queen on Lord Chancellor
Cranworth’s Marriage and Divorce Bill in 1855. When separated from
her, Norton successfully claimed a legacy left her by her father (it had not been
legally secured to her separately) but was unable to get his hands on a legacy
settled on her by her mother, so he immediately stopped paying her a maintenance
allowance he had previously agreed to make voluntarily. A trained lawyer and
magistrate, knowing well his legal rights, Norton retained property left by his
wife in their home, including gifts made to her by her own family; he received
from Caroline’s trustees the interest on the portion bequeathed her by her father
(which had not been properly secured to her personal use); he subpoenaed her
publishers for her earnings from her writings, and confiscated them for his own
use. By 1855 Caroline Norton had not received any money from her husband for three
years, so she pledged his credit and ran up bills in his name which he was obliged
to pay. She said she wished she had been his housekeeper rather than his wife, for
then he could not have libelled her with impunity; or his apprentice, whom he
could not have maltreated lawlessly; or a scullion, whose wages he could not have
refused. In her Letter to the Queen Caroline Norton pointed out
that her concern was with the cause of all the women of England, not just herself,
and that what all wives wanted and needed was the protection of the law. Of this
pamphlet, the ex-Lord Chancellor, Lord Brougham (actually no friend of Caroline)
said, ‘It is as clever a thing as ever was written, and it has produced a great
good. I feel certain that the Law of Divorce will be much amended, and she has
greatly contributed to it.’ His words were prophetic, as will be seen in Chapter 13 below.

The unfortunate Nellie Weeton also demonstrated the hell of being married to a
harsh and selfish man. In 1814, after working for some years as a governess, she married Aaron Stock,
owner of a small factory in Wigan, who probably married her for her money (she had
saved and bought cottage property which brought her in an income of £75 a year). A
daughter was born in 1815, but the following year she wrote, ‘My husband is my
terror, my misery. I have little doubt he will be my death.’ Two years later she
wrote, ‘Bitter have been the years of my marriage, and sorrowful my days,’ and in
June 1818, ‘Turned out of doors into the street. In the anguish of my mind, I
broke out into complaints; this was my only fault.’ After a reconcilation, Mr
Stock gave his daughter by a previous marriage charge over the house; did not
generally allow his wife to speak when sitting with him in the parlour; and
constantly threatened to turn her out again. He then began to beat her, and
threatened to send her to a lunatic asylum when she asked for more food. He got
her arrested on the grounds that she had struck him, and if her friends had not
arranged bail she might have been sent to a house of correction. Finally, she got
a deed of separation by which her husband allowed her £50 a year (which was less
than the income she brought to the marriage), but she was not allowed to live
within 2½ miles of Wigan, and could see her daughter only three times a year. The
husband even put obstacles in the way of these infrequent meetings; in 1823 the
mother said she had not seen the child for twelve months, and it was many years
before mother and daughter came together again. Nellie Weeton’s husband was not
typical of nineteenth-century husbands; but her ‘faults’ seem to have arisen from
the fact that, having saved money from her pitifully small earnings when single,
she did not like being totally dependent on her husband. She wrote, ‘My principal
ground of complaint is being kept so totally without money, at times when he is
angry with me.’ But her hard-earned income was no longer her own, having passed to
her husband (Weeton, 1936).

Such cases of excessive hardship for wives were widely discussed, and clearly
regarded as unusual, for most women in nineteenth-century England continued to
marry, and divorce and separation were rare. Women had a clear idea of what they
hoped to achieve in marriage (whatever reality followed). They wanted affection
and companionship, even if they thought romantic love was not likely to last; they
wanted a home of their own, children, a husband with a legal obligation to
maintain his family, an acknowledged status in the community as a wife and mother.
Aware, if only dimly, that a
woman lived completely under her husband’s protection or cover, traditionalists
justified this on several grounds. Firstly, those of justice – man was the natural
breadwinner, wife and children lived mainly by the bread men earned, so it was fit
and right that a man had disposal of his wife’s property and earnings, if she had
any. Secondly, grounds of expediency – someone had to rule the household,
otherwise disputes would be endless, and it was better for the husband to be the
ruler, since he was wiser, stronger, and knew more of the world. Thirdly, there
were romantic, even poetical considerations – a sentimental ideal of absolute
union of heart, life and purse which was how marriage ought to be, and which the
law affirmed. Now, most observers of marriage could see that these notions did not
tally with perceived reality, but the traditionalists liked to pretend that they
did.

The English in the nineteenth century married comparatively late in life, as
compared with societies where young people married as soon as they reached
puberty: on average, women of all classes married between the ages of 23 and 26;
men of all classes between 25 and 30. People got married when they had the means
to set up a home; their requirements varied enormously according to their social
class. In the century onwards from 1851, the proportion of each generation that
got married remained stable at around 86 to 88 per cent. Few nineteenth-century
marriages lasted more than 20 years, because of the early death of one or other
partner; ‘till death us do part’ did not necessarily mean a long marriage. But
remarriage was common, suggesting that despite all the jokes, maxims, cautionary
tales, etc., marriage was generally preferred to the single state.

From the point of view of the government, Parliament, and the Christian churches,
marriage was a public and virtually indissoluble contract, a legally approved
sexual relationship and a validation of property and inheritance rights. It was
thus the bedrock of a stable society. In A Vindication of the Rights of
Women, 1792, the radical Mary Wollstonecraft emphasised women’s lack
of political rights and attacked ‘the divine right of husbands’, but she was
wholly in favour of marriage as an institution and called it ‘the cement of
society’.

Thus, whatever the law and conventional morality said about marriage, public
opinion and actual behaviour accepted it for what it was, an institution of
immense social convenience which the overwhelming majority found indispensable but which in some cases,
because of the inequities of the law and the one-sidedness of the bargain,
exploited and brutalised the wife and condoned the tyranny of the husband. Such
cases occurred at every level of society, including the very highest, the royal
family itself.

In general, most people thought there was not much wrong with the marriage bargain
if both parties stuck to their agreement, which might include some very permissive
behaviour. They disapproved of spouses who broke their marriage vows too
flagrantly, though in some levels of society substantial infringements were
tolerated provided they were discreet. But in the public’s mind there were limits
of behaviour beyond which no husband could or should go, and this principle
applied as much to Royal husbands as to others, as we shall now see.
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