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Preface


This book explores and analyses the British engagement with the federal idea from the early 1600s to the present day. From the union of the crowns at the beginning of the seventeenth century the federal idea has consistently been recognized and often resorted to by Britons and their government as a solution to complex domestic, imperial and foreign problems. As the twenty-first century rapidly approaches the United Kingdom is again confronted with two major constitutional issues. The first is the interrelationship of the nations comprising the British state and the division of powers between the central parliament located at Westminster and various regional or provincial parliaments established to handle the affairs of those nations. The second, and at present the most contentious, is the relationship of the United Kingdom to the European Union. In both instances, the federal idea is at the centre of debate.


The purpose of this book is to set these contemporary discussions in context and to demonstrate that far from the federal idea being an alien concept to the British, it has in fact been a consistent feature of constitutional debate in the British Isles and has been rigorously explored at various moments of domestic crisis, extensively implemented in the empire as a means of resolving complex ethnic, linguistic, religious and territorial problems and consistently suggested as a means of establishing greater order and stability in the wider world. This exploration of the federal idea by various Britons at various times has resulted in extensive archival material and a rich pamphlet, article and monographic literature that has all too often been neglected or summarily shunted aside by both historians and political scientists. Given current circumstances it would seem appropriate to examine the reactions of Britons over time to an idea which reflects a desire for more plural constitutional arrangements than those made possible within a state where the concept of undivided sovereignty remains sacrosanct. In exploring that reaction it is necessary to examine why the British, particularly the English, remained attached to the idea of undivided sovereignty for so long in the domestic sphere while willingly experimenting with it from the 1840s in their empire and especially during the years of rapid decolonization after 1945.


The federal idea has often elicited a harsh reaction within the United Kingdom but all too often that reaction has either been the result of a misconception about the nature of ‘true federalism’ or a defensive stance by an elite unwilling to contemplate a sharing or transfer of power. Since the late seventeenth century the British, particularly the English, have been anxious to preserve the stability of the state. The most obvious way to do that was to preserve a highly centralized government at Westminster with minimal latitude for independent action in the various nations and regions. As a consequence sovereignty was said to lie with a central parliament, i.e. king, lords and commons, and was indivisible. This line of constitutional argument was beaten into a dogma by the nineteenth century and further enshrined by such constitutional pundits as Edward Freeman and A.V. Dicey. It was widely accepted and rarely questioned and is still pervasive today. This has often made it exceedingly difficult for the proponents of the federal idea to gain a wide hearing amongst the general public or to generate consistent support in the upper echelons in Whitehall and Westminster.


In the nineteenth century the greatest fear of Unionists such as Dicey and of mainline politicians was the weakening of the British state. To their minds, the adoption of a federal system of government would have that result. It would divide sovereignty between the centre and the regions and thus lessen the authority of Westminster at home and abroad. But as anyone knowledgeable could attest this was to misunderstand completely the federal idea. Admittedly, its essence is an agreed division of powers between a central government and regional or provincial governments, but in a ‘true’ federation each government remains sovereign in its particular sphere. Therefore, a central government responsible for defence and foreign affairs would not have its international authority diminished one iota under a federal system nor would its authority be lessened in those areas where it was responsible for domestic matters of concern to the country as a whole. Similarly, the regional parliaments are sovereign within their defined jurisdictions. In essence, a federal system of government is the reconciliation of central control and local self-government. It enables each level of government to operate without interference from the other. Within a federation sovereignty is divided but coordinated and can be wielded cooperatively. It is the ideal form of government for preserving or creating unity while protecting diversity.


These positive attributes of the federal idea were not lost on all nineteenthcentury observers. Baron Acton recognized, as Dicey apparently did not, that undivided sovereignty could lead to centralization and absolutism. For him liberty by definition meant diversity and in turn diversity preserved liberty. This fitted in with the essence of modern federalism as devised by the Americans in the 1780s. Under such a system there was not only a division of sovereignty between central and regional governments within which each was sovereign, but the regions were also involved in the decision-making at the centre by means of a second chamber, the Senate. Moreover, and perhaps of most significance, both the central and regional governments were dependent on the citizenry. In fact, it could be argued that since popular sovereignty was the underpinning of the authority of both the central and the regional governments that sovereignty was always intact. Certainly, Henry Sidgwick, the late nineteenth-century constitutional observer, was struck by these positive features of federal government. To him a federal state was more democratic than a unitary one and he believed it was only a matter of time before it was realized that the federal form of government offered the best means of maintaining liberty with order. This is how many of the ardent advocates of the federal idea viewed the situation and the literature is replete with their passionate conviction that only by adapting federalism at home and abroad could the United Kingdom become properly democratic and the world a safer place.


But to emphasize only the zeal and idealism that lay at the heart of such groups as the Round Table movement and Federal Union would be to distort the full range of motives underlying the British involvement with the federal idea. At crucial moments a federal system of government seemed to offer the only possible solution to complex political problems. This was especially so in the late nineteenth and early twentieth centuries when the question of the relationship of Ireland to the United Kingdom was a constant concern. On the one hand, it appeared to offer a means of maintaining the unity of the British state while preserving the multiple loyalties and distinctive ethos of each of its four nations. Initially, the term ‘federal’ was loosely used to mean no more than home rule all round or ‘federal devolution’, but gradually even died-in-thewool Unionists such as Lord Selborne and Walter Long concluded that only ‘true’ federalism offered any real hope of preserving unity while protecting diversity. Walter Long was instrumental in keeping the federal idea alive in discussions at the most senior levels of the Lloyd George coalition and in ensuring that the Government of Ireland Act of 1920 was based on federal principles. Unfortunately, when it failed the six north-eastern counties of Ireland were left entombed in the constitutional straitjacket of devolution with restricted political and financial powers and at the mercy of Westminster, a reality startlingly demonstrated in 1972 with the abolition of the Stormont parliament. While the province of Northern Ireland was a unique constitutional feature in the United Kingdom landscape, owing its genesis to the pragmatic adoption of the federal idea by English Unionists, it was not a valid example of ‘true federalism’. Nevertheless, the constitutional debate stretching from the 1870s to 1921 over the Anglo-Irish relationship was critical to the future of the British state and highly revealing of attitudes towards the relationship of the state and the ‘nation’ and of the state and the individual. At the heart of that debate was the federal idea.


Similarly, but for a somewhat longer spell, the federal concept was central to the discussions about the relationship of the United Kingdom to its empire. Again, the impetus was the protection of the United Kingdom’s stature and status in a world of emergent rivals, gathering friction and intense economic and strategic competition. In the latter decades of the nineteenth century and well into the 1920s the possibility of imperial federation was constantly explored, debated and advocated by publicists, theorists and politicians as a means of preserving the integrity of the empire. Very often the possibility of imperial federation could not be separated from the discussions surrounding a federal United Kingdom and this not only enriched the debate but obliged politicians of all parties to become familiar with at least the essence of the federal idea. It is during those years straddling the nineteenth and twentieth centuries that the influence of Dicey and Freeman was most manifest. Dicey, in particular, was a passionate defender of undivided sovereignty and thus of the Union and an apparently devastating critic of the federal idea. The fact that he misrepresented the issue of the sovereignty of parliament and was misleading about the strengths and weaknesses of federalism was not obvious to most of his readers or political allies, the majority of whom could not contemplate a fragmenting of either the United Kingdom or the empire and were only too happy to have their predisposition backed by constitutional ‘expertise’. As a result, the federal idea received a rough ride from many sides but its advocates persisted and its merits as a system of government were widely canvassed.


By the 1920s the British government and its civil service were actively exploring the federal idea as a potential solution to difficult regional, economic, political, ethnic and religious problems in the West Indies and East Africa and by the early 1930s had begun the process of devising a federal governmental structure for India. This adoption of the federal idea in the imperial arena in the twentieth century was not entirely surprising in that the British had been willing since the 1840s to use it as a means of ensuring economic, strategic and political stability in the white settlement colonies of British North America, New Zealand, Australia and South Africa. This had not been a position quickly arrived at but the merits of adopting the American federal system became increasingly obvious to many empire watchers and Colonial Office officials such that by the 1860s they were encouraging the British North Americans to unite in a federation. The Dominion of Canada became the first federation within the empire in 1867 and was followed in 1901 by the Commonwealth of Australia.


The obvious question to ask in this context is why did the British readily adopt the federal idea in the empire but not at home? The answer would seem to lie in a reluctance of the political elite to share power—to divide sovereignty —within the United Kingdom. The sovereignty of the Westminster parliament would not be challenged by the creation of federal structures at the periphery of empire. The ties of such newly created polities would still be with Westminster and Whitehall. The British therefore proceeded with impunity to ‘invent’ federal structures abroad but to spurn the concept at home.


The attractions of the federal idea as a solution to complex colonial problems only increased after 1945 as British power waned, its internal and external problems mounted and the pressure from the colonies for self-government and independence intensified. Federations seemed to offer not only a quick route to independence for the colonists but also a handy means of launching reasonably reliable political and economic unions. The federal idea offered British governments an attractive constitutional means of extricating themselves from both the difficulties associated with maintaining an empire and the opprobrium that would follow from releasing a number of small states onto the world stage. The intensive discussions of the federal idea by Federal Union in the late 1930s and early 1940s had proved an enormous boon. It had, among other things, led to the first full-ranging discussion of the application of the federal idea in a colonial context and from those debates had emerged some first-rate British writing on federalism by men such as Kenneth Wheare and Ivor Jennings who were soon called upon to advise on the application of the federal idea during the intensive decolonizing process of the 1950s and 1960s.


Thus by the time the debates over the United Kingdom’s internal and external constitutional futures were joined in the 1960s there existed an extensive body of home-grown literature on the federal idea, increasingly detached, analytic and persuasive and free of the vague shibboleths of the past. That material has not received extensive analysis nor have the arguments for and against the adoption of the federal idea by the British as a solution to either domestic or imperial or world problems. It is the purpose of this book to examine these debates and arguments over the last four centuries and thereby to contribute to an understanding of an idea central to the reformulation of the British state and the relationship of that state to Europe. In doing so I hope to fill a significant gap in the literature on British constitutional thought and practice at home and in the empire, to suggest that indivisible sovereignty is a constitutional concept without much contemporary substance and to point out that contrary to a widely held belief the federal idea in its ‘true’ form offers the best potential government for a state concerned above all else with both liberty and order.
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1

Indivisible sovereignty


It is natural to begin an examination of the ‘federal idea’ in the United Kingdom with the seventeenth century. At the beginning of the century James VI of Scotland became James I of England. This resulted in a major debate over the nature of the union. It was clear the English, as the stronger ‘imperial’ power, preferred a complete union while the Scots wanted a union that reflected the equality of the two kingdoms. The questions surrounding the relationship of this new union to the kingdom of Ireland rarely arose, and the subservience of Wales to England was taken for granted. The multiple kingdoms of the British Isles had no ready examples to turn to nor any prevailing theories to assist them in their constitutional dilemma.


No one, certainly not the English and the Scots, had developed a theory or concept of federalism by the beginning of the seventeenth century that might have helped clarify possibilities nor had they fully elaborated the concept of sovereignty. As Jenny Wormald has pointed out, there were no historical or contemporary European models that might have provided guidance and insight. Those states which historians and students of politics have sometimes referred to as federal examples, such as the unions of Norway and Sweden, Castile and Aragon, and Poland and Lithuania, were no more than unstable composite kingships and certainly a far cry from any arrangement that could later be construed as federal.1 Anyway, the English were convinced of their superiority to the Welsh and the Irish and viewed with suspicion a close relationship with the Scots. On their side, the Scots had no intention of surrendering their religious, legal and educational systems to a cross-border unity. Neither the English nor the Scots were prepared in the early seventeenth century to explore more subtle resolutions to the problem. As Wormald succinctly states, ‘there was very little interest indeed in consolidating and integrating the kingdoms of Britain into a British kingdom. The main parties were almost entirely indifferent, except on [those] rare occasions when the security of both was threatened at the same time; and then, like a seismic shock, there was a British Problem.’2


Thus when James VI of Scotland became James I of England on the death of Elizabeth in 1603 commentators and political analysts had no precedents or well-developed political theories on which to draw for either context or analysis. James was prepared to move quickly beyond a ‘union of the Crowns’ to a complete union, ‘a perfect union’, by uniting England and Scotland. This would have involved uniting their parliaments, administrations and legal systems; in other words, uniting into one British state the two states of England and Scotland. Such a union would not have made provision for the distinct English and Scottish legal systems nor their different religious structures. It would definitely have united the two economies. There was a logic in James’s approach. The two countries shared a common language as well as similar cultural, religious and ethnic characteristics, and, of course, they were contiguous which would facilitate amalgamation. James’s plan did not, however, appeal to either the Scots or the English. The former feared a loss of sovereignty and the latter were suspicious of Scottish intentions.3 By 1608 James’s efforts had been thwarted and a full-scale discussion of union set aside.


During the debate a number of tracts had been published by both Scots and English exploring the implications of union. One, ‘A Breif Consideracion of the Unyon of Twoe Kingedomes in the Handes of One Kinge’, written in 1604 by John Doddridge, a lawyer, MP for Horsham, Sussex, and an ardent supporter of the King, raised not only the important question of equal representation in any unified parliament but also suggested a way by which Scotland and England could retain their own parliaments while achieving parliamentary union. Doddridge argued that


there cann bee no perfect unyon of twoe kingdomes except there bee established a meetinge of bothe states and, as it were, a common parliament for bothe kingdomes, for the generall causes which shall equallie concerne bothe people. Suche a parliament or assemblie have all the cantons or confederat states of the Helvetions and Swisors for theire generall causes, althoughe every estate perticulerlie have nevertheless his proper and peculiar parliament. [In constituting of which general parliament] and assembly of bothe nacions in any unyon to be made, great care and vigilancy is to bee used in appoytinge what persons shal bee called together of those estates, least the one exceede the other in nomber of sufferage or voice…4


This is one of the earliest references to what might be called a federal arrangement although Doddridge did not elaborate any further. While it is clear he wished to devise a means of preventing the domination of the Scots by the English, it is equally clear that he had not thought through all the implications of such an arrangement because his concern for equal representation avoided the problems posed by the disproportionate populations and tax bases of the two kingdoms. Doddridge’s joint parliament more closely resembled a senate in a two-tiered parliament of a later day.


In addition to this fleeting reference in 1604 there is only one other consideration of what might be called a federal idea before the late seventeenth century. That occurs in an anonymous pamphlet entitled The Devine Providence in the Misticall and Real Union of England and Scotland’ located in the Papers on Scotch Affairs at Beaulieu Palace House. According to Brian Levack, the pamphlet contains ‘a more complete constitutional proposal’ than Doddridge’s. It called


not only for the perpetuation of ‘national parliaments’ but also for the establishment of a ‘general’ parliament to handle matters of common concern. All legal matters would be restricted to the national assemblies, unless there was a conflict between them, in which case the general parliament would settle the matter. Individuals born in one country who possessed land or dignities in the other would be entitled to sit in the national parliament of the other.5


While venturing in the direction of a division of powers and, therefore, presumably, a divided sovereignty, there was no elaboration and no theoretical reflection. No consideration was given, for example, to the fundamental issue of the distribution of taxing powers. It should be noted, however, that another 1604 tract by John Russell, ‘A Treatise of the Happie and Blissed Unioun’, clearly outlined the Scottish determination to avoid losing control over its own affairs. This concern for Scottish sovereignty, although not referred to as such, was to surface continuously in any discussion over union and eventually led the Scots to advocate a ‘federal’ solution.6


During the upheavals of mid-century there was much discussion about a religious union of the two countries but the secular or constitutional dimensions of the relationship rarely surfaced. That did not occur until after 1670 and only received concentrated attention in the early 1700s when discussions over union reached a peak.7 Similarly, while the Cromwellian union of England, Wales, Ireland and Scotland was a political and administrative union it did not lead to an appraisal of a more flexible, less ‘imperial’, integration and, of course, it collapsed with the end of the Protectorate. It had reflected neither the existence of a ‘British’ caste of mind nor an interest in a union that would protect each nation’s autonomy within the borders of a single state. Nevertheless, it was obvious that whenever the issue of union was seriously addressed the desire of the Scots to protect their sovereignty was fundamental.


The Scots were understandably concerned about being subsumed politically within an English-dominated union. As the 1670 negotiations revealed, the Scots were concerned to protect the identity of their parliament while creating a body for common concerns. This had also been at the heart of the covenanters’ loose union proposals of the 1630s and 1640s. While these proposals have been referred to as ‘federal’ by recent commentators it should be understood that ‘federal’ in the seventeenth and early eighteenth centuries meant no more than a covenant, or a compact, or a treaty, or an alliance. It did not mean a union of states involving a division of sovereignty. The Scots did not envision such a division but even if they had the English would not have been interested. The size and resources of the two states were so disparate that, for the English, there was no possibility of an equal union. To them the ‘federal’ arrangement that lay at the heart of both the covenanters’ proposals and the Scottish schemes of the early eighteenth century would simply provide a recognized means for the Scots to interfere in English affairs. This was not an irrational reaction. The degree to which the ‘regions’ should be represented in a central ‘federal’ parliament has lain at the heart of the debate over federalism since the late eighteenth century. It is easy to understand, given the prevailing notions of ‘federalism’ and ‘sovereignty’ in the early eighteenth century, why the English insisted on a complete, incorporating union or no union at all.8


The debate that occurred at the beginning of the eighteenth century was not over whether union would or should occur but whether it would be a ‘federal’ or ‘incorporating’ union, with the Scots favouring federation and the English incorporation. The English government had been reluctant to consider union and it was only when it seemed the Scots might decide to choose their own monarch, distinct from an English one, on the death of Queen Anne, plus the exigencies of the War of Spanish Succession, that the English made every effort to secure a continuation of the regal union but this time in a more allinclusive form. Given that the English had a low opinion of the Scots there was little question of allowing them any political parity. The Scots, in the main, resented such assumptions and engaged in a vigorous effort to promote a union, oftimes referred to as ‘federal’, that would preserve autonomy while providing a means for cooperation in areas of mutual interest. There was no suggestion on either side that what was being forged was a ‘British’ nation; a state perhaps, but not a nation. Both the Scots and the English were fiercely protective of their own cultural forms and a wider patriotism was not yet an attraction.9


The Scottish concept of a ‘federal’ union was vague. To the degree that the various pamphleteers and discussants used other models, the constitution of the United Provinces—the Netherlands—seems to have proved attractive, but overall the Scottish perception of a ‘federal’ union was fuzzy and certainly added up to no more than a treaty or confederal relationship. Of prime concern was a desire to retain legal, religious and educational autonomy, preferably within an autonomous political unit but otherwise within a wider political and economic union. Certainly, the Scots Commissioners were neither attracted to a ‘federal’ solution nor repelled by an ‘incorporating’ union. Their feeling was that equality of trade and, particularly, access to colonial trade would be a great boon for Scotland. Moreover, an unwillingness to accept such an arrangement might well mean war, an English invasion, humiliating defeat and the loss of all control over the vital religious, legal and educational fields.10


Again it has to be remembered that the concept of federalism as developed in the late eighteenth century and adopted widely in the nineteenth and twentieth centuries was unknown at the end of the seventeenth. The ‘federal’ cry at the beginning of the eighteenth century was a reflection of Scottish dismay at the proposed abolition of their parliament and the consequent loss of individuality and autonomy that would entail. While some pamphleteers of the late seventeenth century were attempting to unravel the degree of sovereignty the parliaments of England, Scotland and Ireland might have within an ‘empire’, speculation about the powers of an ‘imperial’ parliament had not fully begun. The actions and activities of colonial assemblies were not yet readily seen as a form of de facto federalism. All powers of such assemblies were assumed to originate in the ‘sovereign’ parliament at Westminster.11 The exploration of a division of powers or a division of sovereignty was undertaken cautiously and with limited sophistication and insight. Given the recent civil war in the British Isles and the reaffirmation by the English in 1688 of the power of parliament it is not surprising that this should be so. Even though the full-blown concept of the indivisible sovereignty of parliament was not to be either fully developed or explored until the mid-eighteenth century, it was patently obvious by the early 1700s that the English were already acting as if it were so, either out of arrogance or conviction.


The Country Party in Scotland wanted to protect Scotland’s national existence while resolving its considerable economic problems. It wanted a federal rather than an incorporating union but, as James Mackinnon later pointed out, ‘England was not prepared to negotiate for any measure short of incorporation’. For the English, incorporation was ‘the price of free trade’.12 To them federalism, as they understood it from the example of the Netherlands, was a weak form of government. They believed ‘that a federal solution would not give England the required guarantee of security’. On 11 April 1706 the Duke of Portland wrote, ‘an entire union is contemplated… I do not comprehend the material benefit of a federal union, nor the means of arriving at it’.13


By the time the commissioners opened negotiations in 1703 the Scots had begun to mount a campaign on behalf of a ‘federal’ constitution and various schemes and ideas, some of them no more than assertions, were circulating. The most elaborate and well thought out was contained in a pamphlet by James Hodges published in 1703.14 Hodges argued that the word ‘union’ could be reduced to two principal kinds: incorporating union and federal union. Incorporating meant ‘whereby distinct and independent Kingdoms and Dominions parting with their distinction, and Independency do so unite themselves with another Kingdom, as to be embodied with it, and to become a particular Part, Province, or District of the Kingdom with which they do unite, being subject to the laws and government thereof’.15 Hodges went on to point out,


That having thereby resigned their liberties, and independency, as free states, they, being once incorporated, are wholly diverted of all separate claims of right, and can never plead any distinct immunities or privileges, contrary to the will, resolutions, and free determinations of the one government, to which they have subjected themselves and all their public affairs, by the irrevocable consent of an incorporating union, depriving them of all capacity to contradict the governing power, to which they have effectually submitted all those their separate rights, without reserve.16


On the other hand, Hodges argued, ‘A Confederate or Federal Union is that, whereby distinct, free, and independent kingdoms, dominions or states, do unite their separate interests into one common interest, for the mutual benefit of both, so far as relates to certain conditions and articles agreed upon betwixt them, retaining in the meantime their several independencies, national distinctions, and the different laws, customs and government of each.’ Hodges believed that ‘the word Union in this Federal Sense, is a general term of a very large comprehension, tho’ restrained to the amicable compacts, relations and obligations of kingdoms and states to one another. Being applicable to all the various Treaties of Alliance, Agreements, Confederations, and Settlements of mutual interest, which their joint concerns, in an indeterminable multitude of contingencies, may happen to incline or oblige them to.’ Hodges referred to Holland, the Swiss Cantons and ancient Greece as examples of what he had in mind.17


In attempting to be more specific, Hodges continued, ‘Now, when I speak of a Federal Union, in distinction from an Union by Incorporation, I do not mean such an Union, as consisting barely in articles of Confederacy betwixt the two Kingdoms, otherwise altogether disunited; but an Union of a close nature, whereby both Kingdoms are to be united under one common Monarch of both.’ Also the ‘Federal Union’ he had in mind should


be such, as shall infer no other alteration in the proper Constitutions of either Kingdom, but that each, notwithstanding the said Federal Settlement, are to retain their National Distinction, to enjoy their particular liberties, privileges, and independency, and to hold their different governments in Church and State, with the Laws, Customs and several rights of each, after the same manner, as they did before the Union; except as to amendments agreed upon for rectifying innovations and abuses in the government on either side.


Hodges argued that such a federal union would be much more agreeable to the interests of both nations and it would not be possible to consult the true interest of either nation by an incorporating union.18


This was an interesting idea but like so many of the so-called ‘federal’ ideas of the time it was rather vague in crucial areas. Hodges did not outline a constitution nor a plan nor a scheme, and he did not address the issue of sovereignty in either a theoretical or a political way. He did not tackle the problems associated with shared areas of concern, a common parliament and representation. Three years later, in 1706, in his Essay Upon the Union, Hodges argued that ‘the best security against encroachments on both sides is to have separate Parliaments with an express proviso, that no laws about trade, or the common concerns of the United Nations shall be of force, unless agreed to by both Parliaments’.19


Hodges did not provide a systematic treatment of sovereignty but it is clear that his primary concern was the protection of Scottish sovereignty. He realized that an ‘incorporating union’ would mean the end of Scotland as he knew it, for Scotland was weaker than England in almost all respects. Despite the arguments of Jean Bodin in the sixteenth century and those of John Locke and Hugo Grotius in the late seventeenth century, the concept of sovereignty was still not fully understood. Sir Robert Filmer and Thomas Hobbes had argued that it was located in the monarch and that it was absolute. Others, including John Locke in his Second Treatise of Government published in 1690, argued that it was the legislature that was supreme. The idea of the sovereignty of parliament did not go unchallenged in the late seventeenth century and throughout the eighteenth century. Nevertheless, as H.T.Dickinson points out, it was ‘increasingly realized that the sovereignty of parliament could both limit the power of the crown and protect the propertied elite from any threat from the lower orders of society’.20 While references might occasionally be made to the possibility of ‘divided sovereignty’, nothing came of them in Great Britain.21 It is therefore hardly surprising that Hodges wished to protect the sovereignty of Scotland and its parliament but that he did not offer an acceptable way of doing this within his ‘Federal Union’.


Sir John Clerk of Penicuik was one of the Scottish commissioners who negotiated the Union. He favoured the Union and opposed those who favoured a ‘federal’ solution. In his journal he made it clear that


The first grand point debated by the Commissioners for Scotland amongst themselves was whether they should propose to the English a Federal Union between the two nations, or an Incorporating union. The first was favoured by the people of Scotland, but all the Scots Commissioners, to a Man, considered it ridiculous and impracticable, for that in all the Federal unions there behoved to be a supreme power lodged some where, and whenever this was lodged it henceforth became the States General, or, in our way of speaking, the Parliament of Great Britain, under the same royal power and authority as the two nations are at present. And in things of the greatest consequence to the two nations, as in Councils relating to peace and war and subsidies, it was impossible that the Representatives or their suffrages in both nations cou’d be equal but must be regulated in proportion to the power and riches of the several publick burdens or Taxations that cou’d affect them; in a word, the Scots Commissioners saw that no Union cou’d subsist between the two nations but an incorporating perpetuate one. But after all the trouble we gave ourselves to please the people of Scotland, we knew at the time that it was but losing our labour, for the English Commissioners were positively resolved to treat on no kind of union with us but what was to be incorporating and perpetual.22


In the end, of course, the Scots Commissioners accepted the English insistence on an ‘incorporating union’ ‘as the only way to establish the lasting peace and prosperity of both nations’.23 As Mr Seton of Pitmeddon had pointed out in the 1706 debate in Scotland, a close examination of existing ‘federal unions’ would reveal that they were ‘impracticable, or of very little use to us’. He asked,


whether a federal union be practicable betwixt two nations accustomed to monarchical government? Whether there can be any sure guaranty projected for the observance of the articles of a federal compact, stipulated betwixt two nations, whereof the one is much superior to the other in riches, numbers of people, and an extended commerce? Whether the advantages of a federal union do balance its disadvantages? Whether the English will accept a federal union, supposing it to be for the true interest of both nations? Whether any federal compact betwixt Scotland and England, is sufficient to secure the peace of this island, or fortify it against the intrigues and invasions of its foreign enemies? And, whether England, in prudence, ought to communicate its trade and protection to this nation, till both kingdoms are incorporated into one?24


This was a perceptive comment and underscored one of the insuperable problems to the achievement or realization of a federal union in the British Isles— the preponderating size, power and prosperity of England. How would that be circumvented? It was not obvious in 1706 and remained a puzzle nearly 300 years later.


One who advocated a federal union at that time was Andrew Fletcher of Saltoun, a member of the Scots Parliament and a leading spokesman for the Scottish Country Party. In fact, he was the champion of a federation as opposed to an incorporating union but he did not offer many details. He simply and continuously asserted that Scotland would suffer economically within an incorporating union.25 Fletcher argued that ‘if in the union of several countries under one government, the prosperity and happiness of the different nations are not considered, as well as of the whole united body, those that are more remote from the seat of the government will be only made subservient to the interest of others, and their condition very miserable’. Fletcher suggested the diverse sovereignties unite in common defence. If Scotland, England (Wales) and Ireland united it would obviate the necessity of making conquests abroad, especially in Europe. Fletcher seemed to be talking about a form of regional government and a lessening of the power of London: ‘For all the same offices that belong to a great kingdom, must be in each of them.’ Fletcher reasoned that if Scotland separated from England there would be perpetual war, but if they united Scotland would suffer from a remote seat of government. He asked:


and pray where lies the prejudice, if the three kingdoms were united on so equal a foot, as for ever to take away all suspicion and jealousy of separation? that virtue and industry might be universally encouraged, and every part contribute cheerfully and in due proportion to the security and defence of this union, which will preserve us so effectually from those two great calamities, war and the corruption of manners. This is the only just and rational kind of union. All other coalitions are but the unjust subjection of one people to another.26


Despite Fletcher’s arguments in 1706 in favour of either a separate Scottish parliament or ‘a Union of equality, but with separate parliaments, with England’,27 it was Sir John Clerk of Penicuik and others like him who carried the day, pointing out the weaknesses inherent in continuing with a scheme that maintained the parliaments in both kingdoms with the same powers. England was so dominant that it would virtually dictate Scottish legislation, so that would not work. Similarly, if both kingdoms retained their parliaments but transferred to the monarch, assisted by persons chosen equally from both kingdoms, under the name of the Parliament of Great Britain, all things relating to public laws, taxes, trade, peace and war, and leagues and alliances, it would emasculate the power of the English parliament and would never be acceptable. And if a third option were tried whereby both parliaments retained their existing powers but a common representation was chosen by both kingdoms to determine differences between parliaments a thousand difficulties over management would result. England would never agree to any of these unions. Only an incorporating union would be acceptable and it would, in fact, benefit Scotland. Penicuik also explored the problem of representation in a joint parliament. He cited the example of Middlesex which currently had eighty representatives in parliament while Scotland under an incorporating union would receive forty-five. Middlesex had almost the same population as Scotland, was vastly richer and paid at least ten times more taxes than Scotland. How could that disparity be resolved in a federal union?28 These were perceptive criticisms, and ones fairly easy to make. The intriguing thing is that the Scottish proponents of ‘federal union’ made no effort to counter them with schemes that would have incorporated strategies and/or devices to mitigate problems. The ‘federalists’ were not acting in concert, did not fully understand their brief and were not blessed with a background in constitutional law; nor did they have the fire of revolution driving them as did the delegates to the convention in America in 1787.


Many commentators in revisiting the Act of Union of 1707 and in exploring its impact have tended to emphasize the ‘federal’ or ‘quasi-federal’ feature of the new union. While recognizing that the Union had resulted in the full political incorporation of Scotland with England and the loss of a separate parliament, many writers have been persuaded that Scottish retention of separate legal, banking and educational systems along with the continuation of two separate churches resulted in a ‘federal’ arrangement because a good deal of power lay outside parliament and the political area. To a degree this was so, but it must equally be recognized that the new parliament was considered sovereign and there could indeed be changes wrought in all areas. What came into being was patently a unitary state with parliamentary sovereignty firmly anchored at Westminster. There was no devolution or derogation of powers under the Act of Union. Admittedly, legal, banking, ecclesiastical and cultural organizations differed but so do they in many states, both unitary and federal. Such differences do not make a state federal although they could make it pluralist. They may not even make it pluralist if it is accepted that to be plural there must be some division of political sovereignty. Since the Scottish decision-making body and its control over foreign and domestic policy had been absorbed in a ‘continuing union’, the new polity was unitary and therefore neither federal nor quasifederal. There was no division of political power as in a federal state. The concept of divided parliamentary sovereignty and the concept of popular sovereignty, both of which are at the front of the modern concept of federalism, had not yet been systematically explored or fully formulated and therefore could not be brought to bear on the Union of 1707.29


On looking at the aftermath of Union it is quickly apparent that the Scots were absorbed into an essentially English parliament. They had only forty-five seats in the Commons while the English had 513, and only sixteen of the existing 160 Scottish peers joined the 180 from England in the new House of Lords. This was patently not a British nation and arguably not a British state either given the predominance of the English factor. That dominance did not, of course, lessen with time and Scotland was soon fully drawn into an essentially English state and empire. On the surface the Scots were more distinct within that state and empire than the Welsh but no more politically viable in any autonomous sense. The Scots were quick to take advantage of the new relationship, prospering in the new trade environment, flocking to London and to the colonies for advancement and settlement, and into a variety of state and state-protected positions in England and overseas. The Union was good for both Scotland and the Scots but it was not a federal arrangement. That possibility was not to be fully re-explored or exploited until a much later date.30


The discussions over the constitutional reorganization of Anglo-Scottish-Welsh relations in the late seventeenth and early eighteenth centuries had focused almost exclusively on internal relationships within the British Isles. Fletcher of Saltoun had made a deliberate effort to envision a new set of European relationships within which both Scotland and England would independently play a part but neither he nor, apparently, anyone else had viewed the matter in an imperial context or taken any inspiration from examples drawn from imperial experience. This was not particularly surprising because there was no clearly delineated structural organization of the empire and no obvious sharing or distribution of power between the imperial centre and the colonial periphery that could be copied or emulated at home. Neither the New England Federation, founded in 1643, nor the Leeward Islands ‘federation’ of the years 1674 to 1711 were pointed to as models or seen as practical examples of how ‘definite conflict of interests or some other problem in the organization of government’ might be resolved.31


Even if these models had been used by the ‘federalists’ it would have been to no avail. The English had no interest in anything but an incorporating union and the majority of those Scots in positions of power, or in a position to decide matters, shared that view. As many writers have pointed out, the union of Scotland with England and Wales was a political decision brought about by fear, intimidation and greed. Any schemes which had at their heart the protection—to any degree—of Scottish political sovereignty were simply not acceptable. The brute reality was that the English had no interest in sharing political power. If the Scots wanted to keep their cultural forms intact that was acceptable, if not entirely agreeable, because the English recognized that key decisions involving key economic and political issues would be made in the seemingly ‘British’ but still patently English-dominated parliament. Many Scots were willing to see their parliamentary, and thus political, sovereignty vanish because they thought it would free them from the dominance of the Scottish peers, little appreciating that the new ‘British’ parliament would further marginalize them.32 In this atmosphere ‘federal’ ideas, however construed, had no hope of acceptance and no impact whatsoever on the Union of 1707. They were an interesting set of schemes and ideas, reflecting current thinking and knowledge about sovereignty and the division of powers, but they had no short- or long-term impact on constitutional discussions either on the domestic or external fronts over the next 175 years. It was only with the growth of Scottish nationalism in the late nineteenth and the early twentieth centuries that the Scottish writers of the late seventeenth and the early eighteenth centuries were recalled and their ideas resurrected and published.


The constitution of the British Isles was patently a unitary one by the early eighteenth century. Even if one draws the Irish and their parliament into the analysis the conclusion is not significantly altered. The Irish parliament was little more than a window box for the Anglo-Irish, and all its actions had to be reviewed and approved by Westminster. Even if one argues that Ireland was a colony, analogous to those in America, one is struck by the limitations placed on Irish power and flexibility by the island’s strategic significance. While the English might be prepared to allow the American colonies to go their own way for decades, even if it meant continuous frontier clashes with their archrival France, they were not prepared to give the Irish the same latitude. They simply could not. While the Irish might have the appurtenances of power and of ‘nationhood’, it was a sham quickly revealed in the matrix of war and revolution at the end of the century. There were no lessons to be learned from the Irish experience other than the obvious ones. The English-dominated parliament believed itself to be sovereign and when challenged was prepared to uphold its views rather than rethink or reevaluate them.


The next opportunity for a sustained analysis of the problems associated with sharing, dividing or transferring power did not occur until the 1760s and 1770s when in the aftermath of their stupendous victories and consequent expanded responsibilities of the Seven Years’ War the British (or rather the English) attempted to implement empire-wide controls from the imperial centre. This set of actions, enshrined in the so-called Intolerable Acts, precipitated an indignant and ultimately violent response in the American colonies where there had developed a vastly different set of assumptions about the imperial relationship, and thus about sovereignty, than existed in London. This had, in part at least, come about as the result of the emergence of a constitution for the empire vastly different from that which existed within the British Isles. The fact that it owed its particular nature to decades of neglect by London in no way diminished its validity or credibility for the Americans.


The imperial constitution which existed as of the 1760s, while not written down, had evolved via custom and precedent from the time of first settlement in the Americas in the early seventeenth century. It was clearly not a unitary constitution like that which existed in the British Isles. It was a unique quasifederal arrangement whereby the internal affairs of the individual colonies were handled by local assemblies and external matters by the king, lords and commons in London. It is very clear that while the British empire was unitary in theory and the parliament sovereign in theory, in practice it was otherwise. Before 1763 the British had made no real effort to control the internal affairs of the colonies and as a consequence the assemblies had grown in strength and stature. That the British did not think they had grown in status, i.e. constitutionally, was obvious after 1763 when the British parliament decided to exercise its long dormant powers and legislate for the empire. The colonies bridled, primarily on two grounds: custom and natural rights. They argued that no legislature or parliament had authority unless given it by the people. Moreover, the Americans argued that the people had taken their rights with them when they had emigrated and that over the decades the exercise of those rights had become customary and, since unchallenged, accepted.


The British had an entirely different attitude and by the mid-eighteenth century they firmly believed in the supremacy of the British parliament. To them sovereignty was indivisible and was located only in the tripartite king, lords and commons. The definitive statement of parliamentary supremacy was provided by Sir William Blackstone in 1765. In his view, ‘what the parliament doth, no authority upon earth can undo…the power of parliament is absolute and without control’.33 There could be no deviation from this credo. The realities of the imperial relationship went unacknowledged by the majority of politicians and publicists of the imperial capital. They were purblind to the quasi-federal nature of their empire and few engaged in a discussion of the sharing, demission or division of powers and authority. Not so the American colonists who, especially in the 1760s and 1770s, grappled assiduously with that problem and concluded that British efforts to lay claim to authority in both internal and external spheres was illegal; that custom had rooted rights in colonial assemblies and the British parliament could not transgress them. They argued, perceptively, that not only was there a jurisdictional case but that their democratic rights, their natural-born rights as Englishmen, to be consulted in matters affecting them was being sullied by the British attempts to raise taxes in the colonies for imperial purposes. In other words, sovereign power did not reside in the legislature but in the people.


The British simply could not, or would not, accept this proposition. Parliamentary supremacy had been hard won in the seventeenth century and it reflected a desire for stability which could only be effected by a strong central government. The devolution or division of power would endanger that stability. Given the recent Jacobite threat and the continuous and draining warfare with France it seemed only logical that central authority should be preserved. The possibility that strength could be maintained, even furthered, by providing for diversity within unity was not seriously considered. It seemed ludicrous to question the supremacy of parliamentary sovereignty.34


In a famous essay written in 1918, Andrew C.McLaughlin of the University of Chicago contended that ‘the essential qualities of American federal organization were largely the product of the practices of the old British empire as it existed before 1764’.35 He argued that the central problem in the discussions of the 1760s and 1770s was that of imperial organization and that the crux of that problem was ‘the difficulty of recognizing federalism; and, though there was great difficulty in grasping the principle, the idea of federalism went over from the old empire, through discussion into the Constitution of the United States’. By federalism, McLaughlin meant ‘that system of political order in which powers of government are separated and distinguished and in which these powers are distributed among governments, each government having its quota of authority and each its distinct sphere of activity’.


McLaughlin pointed out that the central authority in London had charge of such imperial matters as foreign affairs, the army and navy, and war and peace but that it rarely legislated for strictly local internal affairs of the colonies. On the other hand, the colonial representative assemblies handled local police and militia, levied taxes for local purposes, voluntarily contributed to the defence of the empire, managed local trade and handled the myriad of things that concerned colonial daily life. ‘Any one even slightly familiar with [the] American constitutional system’, asserted McLaughlin, ‘will see at once that to a very marked degree we have here the distribution of powers characteristic of American federalism.’ He therefore concluded that ‘Britain had a working federal empire by the middle of the eighteenth century…her imperial history had selected and set apart the particular and the general…. On that general scheme of distribution the Constitution of the United States was founded.’


McLaughlin argued that by 1760 imperial practice had outstripped contemporary English thinking which was a ‘largely insular argument, based on insular experience and founded on insular history’. The unwritten constitution of the empire was ‘the other way, and that is just what the men, especially the Englishmen, of a hundred and fifty years ago could not see. They could not think and talk imperially, when it came to a matter of constitutional law.’


If the practical working empire of 1760 had been frozen into recognizable legal shape, the right to tax the colonies would not have been within the legal competence of Parliament, even as an imperial legislature. And because the Englishmen did not think imperially, because they did not realize that time had wrought out for them a composite federal empire, because they insisted on the principle of centralization in theory, they failed patiently to set about the task of determining some way by which, while recognizing federalism and colonial integrity, they could on a basis of justice and consent obtain authoritatively an acknowledged legal right to tax for strictly imperial purposes. Men that could not comprehend federalism, who denied the possibility of its existence, were incapable of dealing with a crisis of an imperial system in which federalism already existed.


Admittedly, said McLaughlin, the idea was hard to grasp for both colonists and Englishmen and it would take protracted discussions to define, but once defined it turned out to be ‘the old scheme only in part modified, representing in its method of distributing powers the familiar practices of the empire’.


This idea that ‘the empire before 1763…was federal in practice, though not in form’,36 while still widely accepted, has been recently challenged by Robert Tucker and David Hendrickson.37 Tucker and Hendrickson point out, rightly, that McLaughlin’s definition of a federal system of government is faulty. In essence it does not go far enough. It could just as easily be a definition of a devolutionary system. Tucker and Hendrickson agree with K.C.Wheare, the acknowledged expert on federalism, that a system in which the central government is dependent on the regional governments is at best confederal. In that light, argue Tucker and Hendrickson, ‘it is evident that the constitution of the First British Empire was neither federal in principle nor federal in practice’. Nevertheless, they do agree it had ‘federal features’ and was ‘federal in spirit’ in that a central parliament did primarily concern itself with matters beyond the power of the various colonial assemblies while the latter were able to exercise considerable discretion. It was also true that the colonists were quick to make the distinction between imperial and local concerns—in other words, to fasten on the federal features of the system—even if the politicians and civil servants at the imperial centre were not. Tucker and Hendrickson contend, however, that the assertion of central powers after 1763, ‘far from representing a departure from federal practices’, as McLaughlin would have it, was rather ‘the institution—or reaffirmation—of federal practices’. This does seem to over-stretch their argument for, as even they have to admit, it was clear the Grenville ministry was more concerned with reaffirming the supremacy of parliament than with reasserting ‘federal practices’. The British were obdurate about parliamentary supremacy because they feared the consequences of a divided sovereignty. They did not wish to lose control of their colonies. The American colonists, of course, were fearful of losing the powers they currently exercised.


Before the outbreak of the Seven Years’ War, the American colonies and their relationship with the mother country attracted little sustained attention in England either from the general public or the press. Individuals such as Thomas Crowley and Joshua Steele who in their writings foreshadowed a ‘federal’ arrangement for the empire were very much the exception.38 The majority of those who did give the matter some thought were believers in the legislative supremacy of the parliament at Westminster. With the passage of the socalled Intolerable Acts, however, more individuals were prepared to recognize that a problem existed and undertook to find a means of reconciling both parties. None of the resulting schemes, however, contained a fullscale ‘federal’ solution. A.L.Burt would appear to be correct to assert that while vague suggestions were made no proposals similar to nineteenth-century imperial federation plans surfaced before American independence.39 As H.
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