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The Changing Nature of Customary International Law

This book examines the evolution of customary international law (CIL) as a source of international law. Using the International Criminal Tribunal for the former Yugoslavia (ICTY) as a key case study, the book explores the importance of CIL in the development of international criminal law and focuses on the ways in which international criminal tribunals can be said to change the ways in which CIL is formed and identified. In doing so, the book surveys the process and substance of CIL, as well as the problematic distinction between the elements of state practice and opinio juris.

By applying an inclusive positivist approach, Noora Arajärvi analyses the methodologies of identification of CIL in selected cases of the ICTY, and their normative foundations. Through examination of the case-law and the reasoning of courts and tribunals, Arajärvi demonstrates to what extent the court's chosen method of identification of CIL affects the process of custom formation and the resulting system of norms in general.

The book will be of great value to researchers and scholars of international law, international relations, and practitioners with interests in customary international law.

Noora Arajärvi in the United Nations as part of the Rule of Law Unit at the EOSG. She has previously worked as a lecturer at UCLan Cyprus, UWI in Trinidad and Tobago, and as a research assistant at Tilburg University in the Netherlands. Dr Arajärvi gained her Ph.D. from the EUI in Florence in 2011. In her recent research, she concentrates on (inclusive) positivist theory of sources in international law.
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‘We are no longer speaking of the same source, but we are in the presence of a very new type of law-making.’1

1 Comment of Georges Abi-Saab on the notion of customary international law in the discussion on the sources of international law in Cassese, Antonio and Weiler, Joseph H.H. (eds), Change and Stability in International Law-Making (Berlin: Walter de Gruyter, 1988), at 10.

Legal problem and context

Article 38(1) of the Statute of the International Court of Justice (‘ICJ Statute’) lists sources of international law: treaties, customary international law, general principles, judicial decisions and teachings of the most highly qualified publicists.2 Although originally intended to apply to the proceedings of the International Court of Justice, this list is widely acknowledged as a general guideline of what sources exist in international law in general.

2 Statute of the International Court of Justice, 16 June 1945, 3 Bevans 1179.
Customary international law (‘CIL’) is comprised of two elements: state practice and opinio juris. This translates to the acts (or in some instances, omissions) of states and their belief that the acts are called for by law – thus, the state believes it has a legal obligation to conduct itself in a certain manner.

The notion of CIL has been changing, essentially through judicial interpretations. The identification of sources is closely linked to their application and international courts and tribunals are of paramount importance in shaping the theory of sources. On occasion, the rules of CIL are not identified merely through the process of establishing state practice and opinio juris but on the basis of other normative and extra-legal considerations. This transforming process of identifying – or discovering – rules that are categorised as CIL calls for scrutiny on the nature of custom and the legitimacy of those rules. On one hand, this transformation in the customary process can be understood as a natural development in the formation of a source of international law, and, on the other, as a formation of a conceptually new source of international law that retains the old label. This raises the question as illustrated in the above quotation, noted already over 25 years ago above by Abi-Saab: Are we really in the presence of a new type of law-making, and if so, what is it?

This book examines the nature of CIL and the modernised methodology in identifying it: what distinguishes the traditional and the novel concept; where do they arise from – the process of their formation; their relationship with other sources of international law; and the integration of other normative considerations such as morality into the method of the formation and identification of CIL. International criminal tribunals, with emphasis on the International Criminal Tribunal for former Yugoslavia (‘ICTY’) for reasons explained below, have on occasion tilted towards innovative approaches in their interpretations and methods in finding the applicable law, especially in relation to the rules categorised as CIL.

CIL arises when there is a settled practice supported by a belief in its legally binding nature.3 A focal point for a theoretical discussion on the nature of CIL is to consider whether practice and opinio juris constitute custom as such; whether they only mark the elements of customary norms; or whether they are merely justification for customary norms.4 This issue runs throughout the book: in the historical overview, analysis of case-law, and in aiming to reconcile modern CIL methodology with the principle of legality and the rule of law without abandoning positive law approach.

3 The ICJ articulated the elements of CIL in North Sea Continental Shelf Case as follows: ‘Not only must the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.’ Judgement 20 February 1969, I.C.J. Reports (1969), para. 77.
4 In other words, the question is if the relationship between state practice supported by opinio juris and CIL is metaphysical, epistemological or normative. See Postema, Gerald, J., ‘Custom in international law: A normative practice account’, in Perreau-Saussine, Amanda and Murphy, James B. (eds), The Nature of Customary Law: Legal, Historical and Philosophical Perspectives (Cambridge: Cambridge University Press, 2007), 279.
In the analysis of the different sources of international law, as set out in Article 38(1) of the ICJ Statute, a clear distinction is drawn between treaty law and CIL on one hand, and the general principles, judicial decisions and the teachings of the most highly qualified publicists on the other. Treaty law and CIL are considered the main sources of international law imposing rights and obligations for the members of the international community (which can be perceived in a broad sense, including actors other than states). General principles, judicial decisions and the teachings of the most highly qualified publicists provide for the subsidiary interpretative rules, which intend to clarify the content of treaty law and CIL. As described in Chapter 2, Martens Clause is an example of a principle that may clarify the content of rules of international humanitarian law when treaties and CIL do not provide sufficient definitions.

Unlike in domestic legal systems, the international legal system does not entail the principle of stare decisis as such.5 Nonetheless, in particular when determining whether a rule has come to exist under CIL, international courts and tribunals often refer to a variety of judicial decisions, from national jurisdictions,6 other international courts and tribunals,7 and their own precedents.8 In practice, within ‘sub-systems’ of international law, such as international criminal law, the courts have a tendency to conform to previous decisions, especially if delivered by an appeals court. All in all, however, this fluidity due to the lack of clear rules on judicial precedent allows discretion for the courts to interpret the law as they may see appropriate. Hence, CIL may be understood and interpreted in a variety of ways, and this can cause uncertainty on both the substance of the rules of CIL as well as the methodology of defining what constitutes CIL.

5 Although this may exist within a field or system of international law, for instance, in the ad hoc international criminal law tribunals (ICTY and ICTR), the Trial Chambers are bound by the decisions of the Appeals Chamber.
6 For example, in Kupreškić Judgement the Trial Chamber stated: ‘The Tribunal may be well advised to draw upon national [case] law to fill possible lacunae in the Statute or in customary international law’, Prosecutor v. Kupreškić, IT-95-16-T, Trial Chamber, 14 January 2000, para. 539.
7 International criminal tribunals have discussed if not always followed the jurisprudence of the ICJ. For analysis and references, see, Cannizaro, Enzo, ‘Interconnecting International Jurisdictions: A Contribution from the Genocide Decision of the ICJ’, 1 European Journal of Legal Studies (2007), available at http://www.ejls.eu/1/5UK.pdf (accessed 29 September 2013); and Bonafè, Beatrice I., The Relationship Between State and Individual Responsibility for International Crimes (Leiden: Martinus Nijhoff Publishers, 2009).
8 Among many examples, see for instance, Prosecutor v. Hadžihasanović, IT-01-47-T, Trial Chamber, 15 March 2006., para. 29 (conditions on when common Article 3 may apply); and Prosecutor v. Šainović et al., IT-05-87-T, Trial Chamber, 26 February 2009, para. 147 (discussion on who is a ‘civilian’).
The majority of case-law discussed in this book is that of the ICTY. By its Statute the ICTY is required to apply rules that are ‘beyond doubt’ part of CIL, and this in part has led to the utilisation of novel methods within the process of identifying the elements that compose CIL. These methods in the ICTY case-law are identified, categorised, and analysed, examining both the process and substance of CIL, as well as the problematic distinction between the elements of state practice and opinio juris. The ICTY case-study aims to illustrate the approaches to the identification of CIL in general and provide examples to support the analysis and the general argument of the book: the notion of CIL has been changing in courts and tribunals, and in order to analyse and eventually to conceptualise this methodological change while respecting the principle of legality, an inclusive positivist approach provides the most accurate description. This approach accepts some inclusion of extra-legal normative concerns into the method of identifying the law but preserves the moral neutrality of the resulting legal rules (primary rules).



Structure of the book

Chapter 1 examines the evolution of CIL as a source of international law, and its importance in the development of international criminal law. The research is both empirical and analytical; examining legal documents, domestic and international case-law, and works of scholars, thus drawing a synopsis of the various theories explaining custom as a legal source, and the methodology of its formation. The substantive definitions of state practice and opinio juris – the ways to discover them and their increasing overlap – are also analysed. Within this analysis, approaches by different courts and tribunals are compared, including a number of national judicial decisions invoking or conversing on CIL, in particular with relation to human rights and international criminal law. In the second part of Chapter 1, the main emphasis is on the theoretical foundations of state practice and opinio juris, and how these can be identified. Much of the literature on CIL attaches to the classical conception of custom as practice and opinio juris – these are the elements constituting custom even if given a modernised substance and context.9 There exists a lacuna on the study of the process of identifying CIL without explicit practice or without generally acknowledged opinio juris, or based on the mere existence of opinio juris. Moreover, the nature of opinio juris in this context is scrutinised, because incorporation of social, political and moral considerations into CIL can be understood through a broadened notion of opinio juris. If those considerations form a component of opinio juris they become indirectly part of positive law when a customary international rule in question is found to have crystallised. The third part of Chapter 1 focuses on the formation of CIL in the field of international criminal law, approaching the topic chronologically, first analysing the pre-Nuremberg status of CIL in international criminal law, then the impact of the International Military Tribunal in Nuremberg (IMT) on its development, and the progress that took place between the IMT trials and the establishment of the two ad hoc tribunals in the 1990s.

9 For instance, Roberts, Anthea Elizabeth, ‘Traditional and Modern Approaches to Customary International Law: A Reconciliation’, 95 American Journal of International Law (2001) 757.
The general focus in Chapter 2 is on assessing the identification, application and formation of CIL in international criminal tribunals, the prospect of judge-made law in the field of international criminal law, and the effects of the changing nature and methodology of custom through judicial interpretations in international law in general. In the process of the identification of customary rules in international criminal law judges have conquered a key-position in determining the elements that are needed for a customary rule to emerge, as well as in defining the applicability and definition of a specific rule of CIL. The first part of Chapter 2 discusses the role of the judge in the law-making process, looking at selected decisions prior to the establishment of the ICTY. Also, different approaches to judicial application and interpretation of law – from judicial restraint to judicial activism – are addressed in relation to CIL. The second part of Chapter 2 examines the case law of the ICTY, with some references to other international tribunals, such as the International Criminal Tribunal for Rwanda (‘ICTR’). This is for the reason that the interpretation of CIL has frequently recurred in the cases of the ICTY, primarily because the ICTY has been required to apply only rules that are ‘beyond any doubt part of customary law’.10 In some cases the tribunal has drawn a customary definition for a crime from human rights law, and directly applied that in criminal trials. That generates conceptual problems which are further discussed in this chapter. In criminal trials it is necessary to exercise a high level of precision and diligence in law-application and interpretation, and the court must ensure respect for the principle of legality – possibly more than in human rights trials.

10 Report of the Secretary-General Pursuant to Paragraph 2 of the Security Council Resolution 808, 3 May 1993 (1993), available at http://www.icty.org/x/file/Legal%20Library/Statute/statute_re808_1993_en.pdf (accessed 30 October 2013).
Chapter 3 continues in a similar vein as Chapter 2 but instead of looking at the decision-making and the role of the judge, the analysis concentrates on the decisions of the ICTY which pertain to the methods of interpreting the nature of CIL – in other words, finding state practice and opinio juris. This is illustrated with examples of substantive rules: for instance, how the court discovers a customary definition for the crime of extermination.11 The chapter is divided into four sections according to the methodology resorted to in the identification and interpretation of CIL: firstly, CIL found by employing the traditional method of state practice supported by opinio juris; secondly, by reliance on opinio juris rather than practice; thirdly, by deducing customary rules from treaties, national legislation and other (legally binding or non-binding) documents; and, fourthly, by restating previous judicial decisions, mainly ICTY’s own, as evidence of the crystallised customary status of a rule. Finally, special attention is granted to the notion of joint criminal enterprise as a form of criminal responsibility in CIL, and its uncertain status under CIL. Also, the contradictory interpretations of the ‘specific direction’ requirement for aiding and abetting in the ICTY and Special Court for Sierra Leone are discussed. Chapter 3 provides not only an empirical outlook but also a critical analysis of the methods that the court has resorted to in finding CIL. The purpose here is to note the changes in the methodology of finding CIL and interpretations given to its components; the different articulations used; and to examine whether the development follows a pattern, which could be identified in order to bring a better understanding of the concept of modern CIL.

11 11 Prosecutor v. Krstić, IT-98-33-T, Trial Chamber, 2 August 2001.
Chapter 4 provides a theoretical study of the conceptual clash and possible reconciliation between innovative formation of law and the principle of legality. To comply with the principle, law must be formed according to certain procedural rules. The principle of legality is considered with reference to Lon Fuller’s work, followed by discourse on the problem of following strict legality in the identification and/or formation of CIL in international criminal trials. Nullum crimen sine lege principle – the prohibition of retrospective law – is evaluated with reference to the decisions of the European Court of Human Rights (‘ECtHR’) where the Chambers have elaborated on its scope and definition. Although a human rights court, the ECtHR has addressed the application of nullum crimen principle in relation to international crimes in national courts. The decisions of the ECtHR may provide valid guidelines to the application of this principle also in international criminal tribunals. If the courts and tribunals were to ignore or constrict the application of the principle of legality, they may become arbitrary actors imposing or forming rules that were not in existence at the time the alleged crimes took place. On the other hand, reflecting on H.L.A. Hart, some situations may be so exceptional that they call for extraordinary measures going beyond normal practices and limitations – even with a possible re-evaluation as to what extent the application of the principle of legality is necessary. In general, the analysis also centres on the question of whether a proper procedure will lead to a good and morally acceptable law, regardless of its substance, and how this becomes relevant in the formation and identification of CIL. Furthermore, in order to uphold the principle of legality – in particular in criminal courts and tribunals – the implementation of political, social or moral considerations on the substantive law creates legal uncertainty and reduces the function of the law to a vehicle for the advancement of extra-legal norms and undermines the essence of the rule of law.

Also importantly, the imperative distinction between lex lata and lex ferenda is addressed:12 judicial interpretation should not become an exercise in wishful thinking but rather the application of existing legal rules to the facts. Adopting a rigid approach in the separation of lex lata and lex ferenda, however, may disrupt the progressive development of law, especially as CIL may not have a perpetual and concrete guise to be found in written form. This issue is also placed into context of the nature of the two basic elements of CIL, state practice and opinio juris.

12 Lex lata = law as it is; lex ferenda = law as it ought to be.
In topics relating to human rights, humanitarian law and international criminal law states rarely explicitly express opposing opinio juris: even if a state’s practice might be contradictory to a certain rule, say for instance, a customary rule prohibiting torture, the state is unlikely to raise its objections to the existence of such a rule – no state wishes to be deemed a human rights violator in the international community. The field of international criminal law provides many examples of the definitions and methods of formation of ‘modern CIL’, but these developments are not limited to merely that field of law – the novel methodologies in identifying CIL in international law are gradually impregnating general international law. However, if criminal tribunals tilt too much towards lex ferenda dismissing the vital separation of moral and legal norms, the notion of actual legal principles becomes distorted. That said, it is not the aspiration of this book to dismiss extra-legal concerns that may – and do – enter the legal realm, and more specifically CIL, but to emphasise the appropriate balance that can be found between strictly positive law and natural law approaches.

In Chapter 5, the changing methodology in the formation and identification of CIL is looked at more generally, with reflections on the theory of sources in international law; for instance, how the defining elements of custom – state practice and opinio juris – are being reformulated in other fields of international law, and how these developments have been influenced by the approaches adopted in the field of international criminal law, and vice versa. In addition, the different raison d’être, objective and purpose, and importantly, the subjects of different fields of international law cannot be ignored in considering the challenges to the formation of law and its application. It is worthwhile to consider the desirability of separating or disconnecting the sources of human rights law, humanitarian law and international criminal law, and whether to embrace the fragmentation of public international law in general. Retaining some unity of international law is crucial if we are to have an actual international legal system, instead of having a number of various regimes, all with their own substantive as well as procedural rules. The argument attaches the unity of international law to the theory of sources and maintains that the unity of international law is retained through formal methods of identification and recognition, contained in the theory of sources of law.13 This does not necessarily imply complete ousting of moral and other extra-legal considerations from the sphere of international law, but confines them within the rules that determine what law is and how it can be formed. The final part presents a systematic model in which the secondary rules (as well as primary rules) – whether lex specialis or lex generalis – are unified by a multidimensional rule of recognition, which has normative foundations. The focus of the model is on the secondary rules that allow for some fragmentation in the formation of CIL, and the rule of recognition which brings a normative unity to the international legal system.

13 For discussion, see for example, Dupuy, Pierre-Marie, ‘L’Unité de l’ordre juridique international: Cours general de droit international public’, 297 Recueil des cours (2002).




Genesis of customary international law and international criminal law
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1.1. Introduction

This chapter introduces the concept of custom and its varying interpretations in the doctrine and in the case-law. It aims to provide an historical background of the formation of the concept; it discusses the two elements of CIL, and provides examples of CIL in human rights law, humanitarian law, and finally, in international criminal law prior to the establishment of the ad hoc tribunals (ICTY and ICTR).

According to Article 38(1)(b) of the Statute of the International Court of Justice CIL is ‘evidence of a general practice accepted as law’. Although the Statute sets out the particular sources applicable in the ICJ, it also forms the basis of the formulation of CIL in general. It translates into two elements required for CIL to emerge: state practice (‘usus’) and opinio juris sive necessitatis (‘opinio juris’), in other words, the physical practice and the belief that the practice is required by law. These elements are also referred to as the objective and subjective elements of custom: the practice can be observed by external onlookers, whereas the belief arises from the subjective viewpoint of the actor, traditionally actors being the states.1 In international law, all actions of a state do not automatically contribute to the development of a customary rule – some practice is performed merely out of comity, courtesy or habit, and thus lacks the normative authority needed to transcend practice to become a legal rule. In order to understand the concept of CIL, it is necessary first to look into the historical roots of that concept, followed by an analysis of case-law that has further shaped the concept and which also illustrates the influence of the judicial bodies in the development of CIL. The definitions of state practice and opinio juris are discussed in separate sections, while addressing possible overlapping features shared by these two elements. The final part of the chapter identifies the elements of custom as reflected in human rights law, humanitarian law and international criminal law – prior to the establishment of the ad hoc tribunals in the 1990s. In general, this chapter provides an analytical and conceptual understanding of the concept of CIL.

1 Both of these elements have been interpreted in a number of ways. For instance, ‘practice’ is increasingly understood to include international practice, rather than limiting it to the practice of states. These aspects are further discussed below.


1.2. Development of customary international law and article 38(1)(b) of the statute of the ICJ

The first reference to custom as a source of law in the doctrine can be traced to the writings of Francisco Suarez. In De legibus ac cleo legislatore, he lists the two elements from which customary law can be deduced, namely consensus and compliance with reason.2 Although these two elements were understood by Suarez in a context other than what has eventually developed to be comprised of state practice and opinio juris – for Suarez, consensus meant the consent of the sovereign instead of that of the nation, and reason referring to God’s will revealed to man3 – he did contribute to the essence of CIL in its traditional form. After Suarez, Hugo Grotius described CIL as quintessence to practice that is tacitly accepted as binding by the community.4 This implies some amalgamation of state practice and opino juris in the formation of CIL, and provides for the ‘tacit-consent’-theory of CIL.5

2 Suarez, Francisco, De Legibus, ac Deo Legislatore (1612) (translation 1944). For a historical introduction to customary international law, see also Chigara, Ben, Legitimacy Deficit in Custom: Towards a Deconstructionist Theory (Aldershot: Ashgate Dartmouth 2001). See also Koh, Harold Hongju, ‘Why Do Nations Obey International Law?’, 106 The Yale Law Journal (1997) 2599, at 2606.
3 Chigara, Legitimacy Deficit in Custom, at 2.
4 See Grotius Society, International Law in Development: Discussion on the Report of the Committee on Sources of International Law (1942), Grotius Society Translation, vol. 27, at 214.
5 See, for instance, MacGibbon, I.C., ‘The Scope of Acquiescence in International Law’, 31 British Yearbook of International Law (1954) 143; Kammerhofer, Jörg, ‘Uncertainty in the Formal Sources of International Law: Customary International Law and Some of Its Problems’, 15 European Journal of International Law (2004) 523; see also discussion paper by Neff, Stephen C., ‘Opinio Juris: Three Concepts Chasing a Label’, presented at a conference The Role of Opinio Juris in Customary International Law, July 2013, available at http://law.duke.edu/cicl/pdf/opiniojuris/panel_1-neff.-opinio_juris___three_concepts_chasing_a_label.pdf (accessed 8 August 2013).
The first formal written articulation of custom as a source of international law can be found in international humanitarian law instruments. The Conference of Brussels on the Laws and Customs of War in 1874 and The Hague Conferences of 1899 and 1907, conscribed that warfare must be conducted in accordance with ‘the laws and customs of war’. Notably though, already in The Hague Convention with Respect to the Laws and Customs of War on Land (1899) some confusion can be detected as to the separation of CIL and the general principles of law. The Preamble of the Convention, repeating the Martens Clause, declares that in situations which are not covered by the treaty provisions, ‘populations and belligerents remain under the protection and empire of the principles of international law, as they result from the usages established between civilised nations, from the laws of humanity, and the requirements of the public conscience’.6 This relaxed approach – bringing non-legal normative issues into CIL – has been occasionally embraced in subsequent case-law and scholarly writings, as discussed below.

6 Preamble to the Convention (II) with Respect to the Laws and Customs of War on Land and its annex, 29 July 1899.
In 1920, the Council of the League of Nations established the Advisory Committee of Jurists, in order to produce a draft treaty for the creation of the Permanent Court of International Justice and to list the sources of law applicable by the Court. The Advisory Committee largely relied on the language and approach of the Hague Conferences. The draft treaty defines ‘international custom, being practice between nations accepted by them as law’.7 In the final version of the treaty, the concept of ‘nations’ is no longer included but the scope of custom is rather broadened by encompassing ‘international custom as evidence of a general practice accepted as law’. Interestingly, the initial draft also lists ‘international jurisprudence as a means for the application and development of law’ as a source of applicable law8 whereas the subsequent Statutes – Statute of the Permanent Court of International Justice and the Statute of the International Court of Justice – only contain a reference to ‘judicial decisions […] of the various nations, as subsidiary means for the determination of rules of law’.9 Thus, it seems the Advisory Committee struggled to strike the balance between the impact of national practices and case-law on international law on one hand, and international practice and international jurisprudence on the other.10

7 ‘Draft-Scheme for the Institution of the Permanent Court of International Justice Mentioned in article 14 of the Covenant of the League of Nations presented to the Council of the League by the Advisory Committee of Jurists’, Official Journal, Special Supplement No. 2, Article 35, September 1920.
8 Ibid.
9 Article 38 (1) (b) of Statute of the International Court of Justice, and Article 38 (1) (b) of Statute of the Permanent Court of Justice.
10 See International Law Commission, ‘First report on formation and evidence of customary international law by Michael Wood’, 65 th Session (2013)’ UN Doc A/CN.4/663 (17 th May 2013), at 12−14.
Article 38 of the Statute of the International Court of Justice11 reproduces the list of sources of international law, which the court must adhere to in its determination of applicable law. The Article is identical to that codified already in the Statute of the Permanent Court of International Justice in 1920.12 Article 38(1)(b) defines international custom as ‘evidence of a general practice accepted as law’, consisting of the two elements: state practice and opinio juris. The paragraph 38(1)(b) does not make an explicit reference to states or nations, unlike two other paragraphs of the same Article.13 Therefore, even when adapting a strictly textual interpretation of that paragraph, the court is not bound to limit its analysis only on the practice of states but could extend the scope of the analysis to the practice of other actors who may contribute to the development of law. Also, some subsequent developments in the doctrine imply that the distinction between the two elements of CIL is too simplistic and artificial.14 For instance, the General Assembly of the United Nations, as well as other international bodies, do affect the formation of CIL, without it being clear if their actions fall in the realm of practice or opinio juris.

11 Statute of the International Court of Justice, 16 June 1945, 3 Bevans 1179.
12 Statute of the Permanent Court of Justice, 16 December 1920, P.C.I.J. Series D, No 1 (2 nd edn.) 7.
13 The paragraphs 38(1)(a) and 38(1)(c) referring to treaties and general principles as sources of international law read as follows: ‘international conventions, whether general or particular, establishing rules expressly recognized by the contesting states’; and ‘the general principles of law recognized by civilized nations’, thus limiting the scope of law-formation of the states.
14 Dupuy, Pierre-Marie, ‘L’unité de l’ordre juridique international’, Cours général de droit international public’, 297 Recueil des Cours (2002) 9.
The International Law Commission (ILC) was established by the United Nations General Assembly in 1948 for the purpose of restating existing rules of international law, and for promoting ‘the progressive development of international law and its codification’.15 The ILC has contributed to the formation of CIL on both procedural (the determination of the elements of CIL) and substantive (providing for definitions of specific customary rules) levels. The first ILC report on CIL was produced in 1950, titled ‘Ways and means for making the evidence of customary international law more readily available’.16 It was drafted on the basis of a working paper by Manley O. Hudson. Notably, in the Report of 1950, judicial decisions, which address the issues of international law – whether by national or international courts – are included as corroborating the rules of CIL.17 Inclusion of national and international judicial decisions as evidence of CIL can be traced to Article 24 of the Statute of the ILC, which reads as follows: ‘The Commission shall consider ways and means for making the evidence of customary international law more readily available, such as the collection and publication of documents concerning State practice and of the decisions of national and international courts on questions of international law, and shall make a report to the General Assembly on this matter.’18 This can be understood as one of the earliest departures from the traditional model of CIL formation. Also, according to the ILC, the practice of international organisations may be regarded as evidence of CIL.19 The Report suggests that the elements composing CIL should be documented and available for consultation, usually through the publication of materials. In the area of customary international humanitarian law, such a task was later carried out by the International Committee of the Red Cross, which produced an extensive study on the substantive customary rules of humanitarian law.20 The ILC has continued its work on CIL, and in 2012 it placed the topic ‘Formation and evidence of customary international law’ on its current programme of work, and named Sir Michael Wood as a Special Rapporteur. The topic was discussed and endorsed at the Sixth Committee of the UN General Assembly,21 and the ILC then requested States to ‘provide information on their practice relating to the formation of customary international law and the types of evidence suitable for establishing such law in a given situation, as set out in: (a) Official statements before legislatures, courts and international organizations; and (b) Decisions of national, regional and subregional courts.’22 The first introductory Report was released in May 2013, setting out the scope and outcome, materials to be consulted, and the future work to be carried out on the topic: the subsequent Reports will discuss the two elements of CIL, the effects of treaties and international organisations on CIL, and some particular issues, such as the notion of ‘persistent objector’. The final Report is to be released in 2016 with commentaries and conclusions.23



1.3. Developments in case-law

One of the earliest cases in which a national court articulated CIL was Paquette Habana,24 in the United States Supreme Court in 1900. The court held that fishing vessels were exempt from capture as prizes of war under a rule of CIL, evidenced by earlier treaties, national orders and instruction of many states and works of jurists and scholars. Importantly, Justice Gray stated in the decision that ‘international law is part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction. […] For this purpose, where there is no treaty, and no controlling executive or legislative act of judicial decision, resort must be had to the customs and usages of civilized nations’.25

15 Statute of the International Law Commission, Adopted by the General Assembly in Resolution 174 (II) of 21 November 1947, A/CN.4/13 and Corr. 1–3.
16 International Law Commission, ‘Ways and means for making the evidence of customary international law more readily available’, Yearbook of the International Law Commission, 1950, vol. II, ILC Report, A/925 (A/4/10), 1949, part I, chp. V, para. 35.
17 Ibid. para. 42−51 of the Report. Other evidences of customary international law include texts of international instruments, national legislation, diplomatic correspondence, opinions of national legal advisers, and practice of international organizations.
18 See also, Stirling-Zanda, S., ‘The Determination of Customary International Law in European Courts (France, Germany, Italy, The Netherlands, Spain, Switzerland)’, 4 Non-State Actors and International Law (2004) 3: ‘As the emergence of a customary norm must be supported by State practice and opinio juris, those wishing to determine customary law in conformity with fundamental principles of international law should seek evidence of both elements. Domestic courts, however, seldom follow this procedure. Nor do they seem to adopt any uniform, alternative written or unwritten method.
19 Report of the International Law Commission, para.78.
20 Henckaerts, Jean-Marie and Doswald-Beck, Louise, Customary International Humanitarian Law (Cambridge: Cambridge University Press, 2005).
21 General Assembly resolution 67/92 of 14 December 2012, paras. 4 and 7.
22 International Law Commission, ‘First report on formation and evidence of customary international law by Michael Wood’, at 2−3.
23 Ibid., at 56.
24 Paquette Habana, 175 U.S. 677 (1900).
25 Ibid, at 700.
The two elements of the CIL, state practice and opinio juris were further elaborated upon in subsequent cases; in the Lotus case (1927) by the Permanent Court of International Justice,26 and in the Asylum case (1950) by the ICJ.27 In relation to the Lotus case, it has been noted that “[d]uring this time, neither the legislation nor the practice of states, save for few exceptions, included extraterritorial criminal jurisdiction except with respect to the conduct of their citizens under the theory of “active personality”’.28 In other words, in the 1920s the notion of extra-territorial jurisdiction had not come to exist under CIL and could not be invoked as a basis for jurisdiction. The court in the Lotus case found that the permissive rule doctrine had come to exist in international law, in this context concluding that states may extend their jurisdiction beyond their territory as long as there is no rule of international law prohibiting that action.29 In the Asylum case the ICJ held ‘that the rule invoked […] is in accordance with a constant and uniform usage practised by the States in question […]’30, hence noting the element of practice as being embodied within ‘constant and uniform usage’. The rule of CIL in question – the right to grant asylum on diplomatic premises – was considered to be part of regional custom – only affecting states in a certain region. It is debatable whether the notion of regional custom still holds much relevance in international law.31 On a similar note though, it may be argued that instead of regional customs, international law now consists of a number of clusters (for example, humanitarian law; international economic law; law of the sea), in which the substantive rules of custom addressing the same issue have developed independently of one another.32 Hence, the rules in question are not specific to a region but rather to a certain area of international law.

26 Lotus case (France v. Turkey), 7 September 1927, P.C.I.J. Series A, No. 10, 4 I.L.R. 153 (1927).
27 Asylum case (Colombia/Peru), 20 November 1950, 1950 I.OEBPS/nav.xhtml
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