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Informed Consent in Medical Ethics, Regulation, and the Law

This book constructs a model of informed consent to surgery utilising empirical ethics and socio-legal analysis to bring together medical ethics, medical professional regulation, and medical law. The work includes an original socio-legal analysis of the models of informed consent to surgery present in court judgments and fitness to practise decisions. It constructs such a model using the empirical ethics methodology of reflexive balancing to both develop and challenge its construction. This unified model enables patients to make autonomous choices about surgery by encouraging healthcare professionals to draw upon the patient’s subjective perspective, as well as objective viewpoints, when determining what information needs to be given to patients about treatment. It incorporates a focus on the importance of patients understanding that information and having the opportunity to reflect upon it. The outcome is a model of informed consent to surgery that speaks to medical ethics, medical professional regulation, and medical law, giving equivalent weight to the insights offered by each. The book will be an invaluable resource for students, academics, and researchers working in the area of Medical Law and Ethics and Bioethics.
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1

1 Finding a Unified Model of Informed Consent to Surgery

DOI: 10.4324/9781003290322-1



Introduction

Informed consent has been described as ‘the most discussed, indeed the most hackneyed theme in bioethics’.1 Yet this book demonstrates that despite this view, there remain unexplored approaches to informed consent that can offer fresh insights, such as the variety of ethical concepts seen to be the foundations of informed consent beyond autonomy, and the approach taken within the fitness to practise tribunals (FTPT).

1 Neil C. Manson and Onora O’Neill, Rethinking Informed Consent in Bioethics (Cambridge University Press 2007) 183.Return to text.⏎
There is no agreed definition of the term ‘informed consent’, but within this book, the term is used to refer to the provision of information about medical treatment to enable people to make decisions as to whether to undergo that treatment or not. In the context of healthcare, informed consent is interdisciplinary in nature, engaging with medical ethics, medical professional regulation, and medical law. This interdisciplinarity leads to cross-referencing between the three areas. For example, all three areas engage with the notion of autonomy as the primary justification of the need for informed consent2 (albeit this underpinning has been questioned in both medical ethics and medical law),3 and this has led to conceptions of autonomy within medical ethics being used to critique standards of informed consent in medical law.4 Meanwhile, medical professional regulation (in the form of the General Medical Council’s (GMC) consent guidance) and medical law cross-reference each other, with medical law using GMC guidance to justify legal standards of disclosure in 2informed consent,5 while the GMC’s consent guidance defers to medical law.6 Despite this, each discipline has constructed its own model(s) of informed consent which, although there are areas of commonality between them, remain distinct and separate. This chapter addresses the absence of a unified model of informed consent across the three disciplines before explaining the methodology and method of reflexive balancing which is used within this book to construct a model of informed consent which unifies insights from medical ethics, professional regulation, and the law.

2 See: Tom L. Beauchamp and James F. Childress, Principles of Biomedical Ethics (8th edn, Oxford University Press 2019) 118 and 119; General Medical Council, Decision Making and Consent (General Medical Council, 2020) Front Page; Montgomery v Lanarkshire Health Board [2015] UKSC 11, [2015] AC 1430 [80].Return to text.⏎
3 See, for example: Manson and O’Neill (n1) 72; Duce v Worcestershire Acute Hospitals NHS Trust [2018] EWCA Civ 1307, (2018) 164 BMLR 1, [88] per Leggatt LJ.Return to text.⏎
4 See, for example: Sheila A. M. McLean, Autonomy, Consent and the Law (Routledge 2010); Louise Austin, ‘Correia, Diamond, and the Chester Exception: Vindicating Patient Autonomy?’ (2021) 29(3) Med Law Rev 547 https://doi.org/10.1093/medlaw/fwab016.Return to text.⏎
5 Montgomery (n2) [93].Return to text.⏎
6 GMC (n2). This deference is illustrated by the guidance stating it is ‘consistent with the law’ in the United Kingdom, at page 4.Return to text.⏎


The Absence of a Unified Model of Informed Consent

Miola has previously written in support of a distinction between the models of informed consent in medical ethics and medical law. Writing about the differences in their approaches to the standard of disclosure, Miola has argued that it makes sense for ethics to be ‘more stringent than law’.7 Miola was referring to the different approaches taken to the standard of disclosure by the GMC’s consent guidance and the courts. Miola classifies GMC guidance as a formal source of medical ethics discourse,8 but this book classifies it as medical professional regulation distinct from medical ethics because the GMC’s guidance is underpinned by legal statutory powers governing doctors’ ability to practice.9 The GMC consent guidance adopts a patient-centred standard of disclosure, whereas the courts (at the time Miola was writing) adopted a reasonable doctor standard of disclosure subject to consideration of a reasonable patient standard.10 However, such an approach risks healthcare professionals following the less demanding standard, rather than the more stringent ‘ethical’ (or, in this book, regulatory) standard. This is illustrated in the Supreme Court judgment of Montgomery v Lanarkshire Health Board.11

7 José Miola, Medical Ethics and Medical Law: A Symbiotic Relationship (Hart Publishing 2007) 85.Return to text.⏎
8 ibid 6 and 7.Return to text.⏎
9 s.1B Medical Act 1983 (as amended).Return to text.⏎
10 The differing standards of disclosure and their development are discussed in Chapters 3 and 4 of this book respectively.Return to text.⏎
11 n2.Return to text.⏎
Montgomery concerned a pregnant diabetic woman who was not advised of the increased risk of shoulder dystocia associated with vaginal delivery. Shoulder dystocia occurs when the baby’s shoulders get stuck behind the pelvis during delivery and the risk in Mrs Montgomery’s case was estimated at 9–10%.12 Despite Mrs Montgomery expressing concerns about the size of her baby,13 the risk was not disclosed to her although the GMC consent guidance in place 3at the relevant time stated that the patient’s own wishes should be taken into account when deciding how much information to give.14 The guidance also stated that patients should be given information about serious risks.15 The judgment records that whilst some women are unaware that shoulder dystocia has occurred, for those who are aware it is ‘an unpleasant and frightening experience [which] also gives rise to a variety of risks to her health’.16 Thus, applying the GMC’s guidance it seems the risk of shoulder dystocia should have been discussed. Yet the GMC guidance was not referred to in the lower courts,17 with both parties instead relying on expert evidence from obstetricians as to whether the risk should have been disclosed. This reliance on medical experts arose because the applicable legal standard of disclosure at the time was the Bolam test based upon what a responsible body of medical opinion would have discussed.18 As there was a body of opinion who would not have disclosed the risk of shoulder dystocia, the lower court concluded there was no breach of the duty to disclose.19 That expert evidence, however, did not refer to the GMC guidance and thus, healthcare professionals were following the less demanding standard of disclosure.

12 ibid [7].Return to text.⏎
13 ibid [14].Return to text.⏎
14 General Medical Council, Seeking Patients’ Consent: The Ethical Considerations (General Medical Council, 1998) [4].Return to text.⏎
15 ibid [5].Return to text.⏎
16 Montgomery (n2) [11].Return to text.⏎
17 ibid [79].Return to text.⏎
18 ibid [26]. The Bolam test is derived from the case of Bolam v Friern Hospital Management Committee [1957] 1 WLR 582 (QBD). In Scotland (where the Montgomery case originated) it is referred to as the Hunter v Hanley test, Hunter being the Scottish case which contains the responsible body of opinion test, and which predates Bolam (Hunter v Hanley [1955] SC 200).Return to text.⏎
19 Montgomery (n2) [26].Return to text.⏎
As discussed in Chapter 5 of this book and elsewhere,20 this approach has been echoed by the FTPT who also apply the less demanding reasonable doctor standard when considering allegations of inadequate informed consent. This has led Miola to shift his view writing together with this author that if, as the GMC and medical law claim, the purpose of informed consent is to respect patient autonomy, then both the GMC guidance and medical law should adopt a patient-focused standard of disclosure.21 This reflects the view expressed by the Supreme Court in Montgomery who rejected the reasonable doctor standard of disclosure in favour of applying a combined reasonable/particular patient standard of disclosure to the question of what risks should be disclosed.22 The Supreme Court had no difficulty with the standards being the same and saw some benefit, recognising that otherwise, some doctors 4would adopt the least demanding standard: ‘those doctors who have less skill or inclination for communication, or who are more hurried, are obliged to pause and engage in the discussion’.23

20 Chapter 5, pages 116–123; Louise Austin and José Miola, ‘Mind the (Ethico-Legal) Gap: The Relationship Between Medical Law and Ethics in Informed Consent’ in José Miola and Louise Austin (eds), Research Handbook on Medical Consent (Edward Elgar 2026).Return to text.⏎
21 ibid.Return to text.⏎
22 Montgomery (n2) [87].Return to text.⏎
23 ibid [93].Return to text.⏎
Despite this clear statement in Montgomery, the Supreme Court appeared to take a step back in McCulloch v Forth Valley Health Board, reverting to the application of a reasonable doctor standard when determining if alternative treatments should be disclosed.24 This, together with the approach of the FTPT in respect of disclosure, creates uncertainty for healthcare professionals as to the standards they will be held to. Using the facts in Montgomery, the application of the reasonable doctor standard justified the doctor’s decision not to disclose the risk of shoulder dystocia in the lower courts, yet the application of the hybrid reasonable/particular patient standard in the Supreme Court mandated disclosure. Thus, in an FTPT decision, a doctor may be found to have met the relevant standards concerning risk disclosure, yet in a court judgment, where the reasonable/particular patient standard is applied, they would not. A doctor in such circumstances would be justified in feeling aggrieved to find themselves liable in a court, despite their behaviour being compliant with their professional regulatory standards. Unifying the standards across medical ethics, medical professional regulation, and medical law not only acts to close the gap between the three disciplines in terms of the standards being applied, but also provides consistency and certainty for healthcare professionals who must give effect to these standards in clinical practice.

24 [2023] UKSC 26, [2024] AC 925. I have argued elsewhere that this case was wrongly decided: Louise Austin, ‘McCulloch v Forth Valley Health Board [2023] UKSC 26: Hello Bolam, The Court’s Old Friend’ [2024] 32(2) Med Law Rev 264, https://doi.org/10.1093/medlaw/fwae013.Return to text.⏎
One objection to a unified model of informed consent may lie in the view that medical ethics, medical professional regulation, and medical law have different aims. As an academic discipline, ethics studies morality in the sense of codes of conduct intended to apply to particular groups or individuals.25 Medical ethics is concerned with ethical issues arising in and out of the doctor-patient relationship,26 and it aims to guide human behaviour within the context of that relationship.27 Medical professional regulation in the form of the GMC’s guidance also aims to shape doctors’ behaviour through standard-setting aimed at protecting, promoting, and maintaining the health, safety, and wellbeing of the public, and public confidence in the medical profession.28 Law is concerned 5with subjecting human conduct to the governance of rules,29 and medical law is specifically concerned with the relationship between healthcare professionals (particularly doctors) and patients.30 Therefore, whilst different sanctions may attach to non-compliance with the standards of medical ethics, medical professional regulation, and medical law,31 each has the same aim: to guide the conduct of those within the doctor-patient relationship with a particular focus on the conduct of doctors. A unified model of informed consent across all three disciplines would be consistent with these aims. This book, therefore, offers a new approach to informed consent by utilising empirical ethics and socio-legal analysis to construct a unified model that draws upon insights from the three areas of medical ethics, medical professional regulation, and medical law.

25 Wibren van der Burg, ‘Law and Ethics: The Twin Disciplines’ (2010) 10–02 Erasmus Working Paper Series on Jurisprudence and Socio-Legal Studies 1, 5; Bernard Gert and Joshua Gert, ‘The Definition of Morality’ in Edward N. Zalta (ed.), The Stanford Encyclopaedia of Philosophy (Fall 2017 edn) <https://plato.stanford.edu/entries/morality-definition/> accessed 7 October 2025.Return to text.⏎
26 B. Steinbock (ed.), The Oxford Handbook of Bioethics (Oxford University Press 2009), 2.Return to text.⏎
27 Van der Burg (n25) 18.Return to text.⏎
28 n9.Return to text.⏎
29 Lon L. Fuller, The Morality of Law (rev. edn, Yale University Press 1969) 106.Return to text.⏎
30 Ian Kennedy and Andrew Grubb, Medical Law (3rd edn, Oxford University Press 2000) 3.Return to text.⏎
31 Breaches of medical ethics have no explicit sanction beyond professional disapprobation, whereas breaches of medical professional regulation may result in fitness to practise proceedings with sanctions ranging from a warning to removal of the right to practise as a doctor. Medical law sanctions in the context of informed consent focus on financial compensation.Return to text.⏎


Finding a Unified Model

Both the structure of this book and the structure for constructing the unified model of informed consent are underpinned by the empirical ethics methodology and method of reflexive balancing. Reflexive balancing involves a three-stage approach:


	identification of a problem;

	inquiry into the problem (for example, through consulting literature, looking at legal cases and/or policy, and gathering empirical data); and

	reflexive balancing.32
32 Jonathan Ives, ‘A Method of Reflexive Balancing in a Pragmatic, Interdisciplinary and Reflexive Bioethics’ (2014) 28(6) Bioethics 302, 311, https://doi.org/10.1111/bioe.12018.Return to text.⏎




Identifying the Problem

The problem under consideration in this book has been outlined above; the absence of a unified set of standards for informed consent across medical ethics, medical professional regulation, and medical law. To address this absence, I aim to construct a unified model of informed consent to surgery, drawing upon insights from each discipline. This book focuses on informed consent to surgery because the appellate judgments discussed in Chapter 4 which develop the legal standards of informed consent, all involve surgery. Although the ethical literature and GMC guidance discussed in Chapters 2 and 3 are focused on medical treatment, rather than just surgery, they are applicable to 6surgery. I adopt the broad definition of surgery offered by McCulloch et al. as ‘an operation, invasive procedure, or use of a medical device’.33

33 Peter McCulloch, Jonathan A. Cook, Douglas G. Altman, Carl Heneghan and Markus K. Diener, ‘IDEAL Framework for Surgical Innovation 1: The Idea and Development Stages’ (2013) BMJ 346, https://doi.org/10.1136/bmj.f3012.Return to text.⏎


Inquiry

To conduct the inquiry into the construction of a unified model, I draw upon the following:


	a. ethical literature to identify existing models of informed consent within medical ethics;

	b. the model of informed consent reflected in medical professional regulation in the form of GMC consent guidance; and

	c. the model of informed consent reflected in court judgments setting out the legal standards that informed consent to surgery should meet.



Consideration of (a) to (c) of the inquiry takes place in Chapters 2 to 4. Chapter 2 explores three models of informed consent present within the medical ethics literature and developed by Beauchamp and Childress, Manson and O’Neill, and Maclean.34 These different models illustrate the lack of a unified model of informed consent within medical ethics itself. In Chapter 3, I explore the model of informed consent present across the three iterations of the GMC’s consent guidance.35 This shares some similarities with elements of medical ethics’ models of informed consent, but also some differences. From there, Chapter 4 moves on to consideration of medical law’s model of informed consent. This illustrates that through the development of the legal standards of informed consent, different approaches have been taken to the content and extent of disclosure. Medical law’s model of informed consent also shares similarities and differences with both the medical ethics’ and medical professional regulation’s models, leading me to conclude that whilst there is not currently a unified model of informed consent to surgery across the three areas, such a model can be constructed using reflexive balancing.

34 Beauchamp and Childress (n2); Manson and O’Neill (n1); Alasdair Maclean, Autonomy, Informed Consent and Medical Law: A Relational Challenge (Cambridge University Press 2009).Return to text.⏎
35 GMC (n14); General Medical Council, Consent: Patients and Doctors Making Decisions Together (General Medical Council, 2008); GMC (n2).Return to text.⏎


Reflexive Balancing

Reflexive balancing requires identification of boundary principles which are then systematically challenged using disconfirming data and/or alternative 7theoretical perspectives. The aim is to find coherence within the boundary principles and so the reason for accepting or rejecting the new addition must be explicated and justified in terms of the overall coherence.36

36 Ives (n32) 311.Return to text.⏎
I develop the boundary principles in Chapters 5 and 6 through an empirical analysis of fitness to practise decisions of the Medical Practitioners’ Tribunal Service (FTPT decisions) and court judgments, which respectively apply the medical professional regulatory and legal standards identified in Chapters 3 and 4. Chapter 7 then challenges these principles using ethical literature, the medical regulatory and legal standards of informed consent, and disconfirming data within the FTPT decisions and court judgments. This leads me to the construction of a model of informed consent which unifies insights from medical ethics, medical professional regulation, and medical law. This model enables autonomous choices about surgery, utilising objective and subjective perspectives in determining what information should be given to patients and requiring understanding and reflection. I then conclude in Chapter 8 with suggestions for future implementation of the model.
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2 Medical EthicsContested Models of Informed Consent
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Introduction

There is an extensive body of literature dealing with informed consent in the context of medical ethics.1 Yet amongst this, there is no agreed model of informed consent within medical ethics. The vastness of the literature on this topic makes it impractical to review all accounts of informed consent and so this chapter focuses upon three accounts of informed consent within the medical ethics literature: Beauchamp and Childress’ dominant medical model;2 Manson and O’Neill’s account of how we can rethink informed consent;3 and Maclean’s relational challenge.4 Whilst each of these examines informed consent to medical treatment rather than informed consent to surgery, which is the focus of this book, the models explore some key approaches to informed consent in medical ethics and are applicable to a surgical context. I selected the three models as Beauchamp and Childress’ account has been a dominant approach in medical ethics but as noted by Beauchamp and Childress, Manson and O’Neill provide a challenge to their focus on autonomy as the primary justification of informed consent.5 Maclean provides a different form of challenge, reflecting a focus upon relational, rather than individual, autonomy.6 10In setting out the three accounts, and their areas of similarity and difference, I seek to illustrate the range of understandings of informed consent within medical ethics and the absence of an agreed model. I do not argue that one account should be preferred over another but instead identify the elements underpinning the different accounts which inform the construction of a unified model of informed consent in Chapter 7. Analysing alternative accounts of informed consent may have led to different findings within this chapter but when constructing the model of informed consent in Chapter 7, the wider ethical literature is engaged with which, together with the analysis in this chapter and Chapters 3 to 6, accounts for different approaches to informed consent.

1 For example, a Google Scholar search for: ‘informed consent’ and ‘medical ethics’ produces approximately 477,000 results whilst a search for: ‘informed consent’ and ‘surgery’ produces 2,420,000 results. The same search on PubMed produces 66,010 and 54,023 results respectively. These searches were last carried out on 7 October 2025.Return to text.⏎
2 Tom L. Beauchamp and James F. Childress, Principles of Biomedical Ethics (8th edn, Oxford University Press 2019).Return to text.⏎
3 Neil C. Manson and Onora O’Neill, Rethinking Informed Consent in Bioethics (Cambridge University Press 2007).Return to text.⏎
4 Alasdair Maclean, Autonomy, Informed Consent and Medical Law: A Relational Challenge (Cambridge University Press 2009).Return to text.⏎
5 Beauchamp and Childress (n2) 119. Other scholars have also rejected Beauchamp and Childress’ positioning of autonomy as the ethical underpinning for informed consent: see, for example, James Stacey Taylor, ‘Autonomy and Informed Consent: A Much Misunderstood Relationship’ (2004) 38 J Value Inq 383, https://doi.org/10.1007/s10790-005-5868-8.Return to text.⏎
6 Other scholars have also engaged with relational autonomy in the context of informed consent: see, for example, Peter I. Osuji, ‘Relational Autonomy in Informed Consent as an Ethics of Care Approach to the Concept of Informed Consent’ (2017) 21 Med Health Care Philos 101, https://doi.org/10.1007/s11019-017-9789-7.Return to text.⏎
Whilst the focus of this chapter is on models of informed consent within medical ethics, the accounts themselves are drawn from scholars beyond medicine and ethics. However, as Kennedy notes, medical ethics ‘is not a field in which it is necessary to be trained in medicine’.7 Thus, whilst these accounts are drawn from scholars outside of the medical profession (Maclean, for example, is a legal scholar), they are all scholars whose focus is upon a medical ethical account of informed consent.8 Whilst Maclean’s legal background risks his analysis reflecting a model of informed consent consistent with the medical law model, we will see in Chapter 4 of this book that there are key differences between Maclean’s model and that present in medical law. In addition, Maclean’s analysis is underpinned by ethical concepts of autonomy, justice, virtue, and beneficence.

7 Ian Kennedy, The Unmasking of Medicine (George Allen and Unwin 1981) vii.Return to text.⏎
8 Beauchamp and Childress’ and Manson and O’Neill’s accounts apply to biomedical ethics and bioethics respectively, which are broader fields than medical ethics. However, their models of informed consent have direct application to the field of medical ethics, which is the focus of this chapter.Return to text.⏎
This chapter begins with an exposition of the typologies of autonomy within ethics. Beauchamp and Childress note that since the mid-1970s, the primary justification of informed consent has been the protection of autonomous choices.9 Autonomy is an ethical concept used in ethical literature beyond medical ethics, yet autonomy remains a contested concept with no agreed philosophical definition. As such, some of the key differences between the models of informed consent considered in this chapter are between: (a) how autonomy should be conceptualised; and (b) whether autonomy should be the justification for informed consent. Given the relevance of autonomy to the models of informed consent considered throughout this book, this chapter outlines some typologies of autonomy drawn from the broader ethical literature and which encapsulate the understandings of autonomy seen within medical ethics, medical professional regulation, and medical law.11

9 Beauchamp and Childress (n2) 118.Return to text.⏎
The chapter then goes on to set out three different models of informed consent, beginning with Beauchamp and Childress’s dominant medical model. This draws upon their account of the four principles of biomedical ethics of autonomy, beneficence, non-maleficence, and justice, with autonomy being given primacy in their model of informed consent. I then go on to consider Manson and O’Neill’s rejection of autonomy as the justification of informed consent. Instead, Manson and O’Neill seek to rethink informed consent by conceptualising it as a waiver of ethical, legal, or other rights, and positioning informed consent as a communicative transaction by which those rights are waived. Finally, I look at Maclean’s model of informed consent which accepts autonomy as the justification for informed consent but focuses upon the relational nature of the doctor-patient relationship. The chapter concludes with a discussion of the key areas of similarity and difference between the three models, highlighting the lack of a unified model of informed consent to surgery within medical ethics.



Typologies of Autonomy

Autonomy is a contested ethical concept, yet as we will see throughout this book, it is often cited as the justification for informed consent within medical ethics, medical professional regulation, and medical law. Some scholars have sought to capture these differences by explicating different typologies of autonomy. Throughout this book, the types of autonomy that the different models of informed consent engage with are identified, drawing upon Coggon and Christman’s typologies. Before setting out these typologies, this section sets out a basic definition of autonomy and the distinction made within medical ethics between autonomous choices and autonomous persons. It then outlines Coggon and Christman’s typologies of autonomy and the reasons for utilising these.


A Basic Definition

Translated literally from its Greek origins, ‘autonomy’ means ‘self-rule’10 and is equated with terms such as: ‘liberty […] self-rule or sovereignty […] freedom of the will […] dignity, integrity, individuality, independence, responsibility, and self-knowledge’.11 Whilst there is agreement within the literature that ‘autonomy is a feature of persons and that it is a desirable quality to have’,12 what generates debate is the specification of the precise conditions 12of autonomy and, therefore, how it should be conceptualized.13 The first difference I consider is that between autonomous choices and autonomous persons.

10 Gerald Dworkin, The Theory and Practice of Autonomy (Cambridge University Press 1988) 108.Return to text.⏎
11 ibid 6.Return to text.⏎
12 ibid.Return to text.⏎
13 Beauchamp and Childress (n2) 100.Return to text.⏎


Autonomous Choices and Autonomous Persons

Beauchamp and Childress distinguish between autonomous choices and autonomous persons.14 Autonomous persons can make non-autonomous choices, whilst non-autonomous persons can make autonomous choices.15 This book is concerned with autonomous choices, rather than autonomous persons, as it focuses upon decisions about whether to proceed with surgery in the context of informed consent. I therefore concentrate upon competent adults with the ability to understand and decide (the ethical and legal threshold for autonomous persons in this context),16 rather than adults who lack competence, or children. The following sections set out the broad understandings of autonomy present within medical ethics and captured in Coggon and Christman’s typologies of autonomy.

14 ibid.Return to text.⏎
15 ibid.Return to text.⏎
16 See, for example: Beauchamp and Childress (n2) 122; Montgomery v Lanarkshire Health Board [2015] UKSC 11, [2015] AC 1430 [87].Return to text.⏎


Coggon’s Typology of Autonomy

Coggon’s typology of autonomy is employed throughout this book to aid understanding of the types of autonomy underpinning the different models of informed consent considered.17 I utilise Coggon’s typology because not only does it capture the different understandings of autonomy present within the ethical literature, but the framing also suggests a focus on autonomous choices, rather than autonomous persons, as the typology refers to ‘desires’ and ‘actions’. As set out in the preceding section, this book is concerned with autonomous choices, rather than autonomous persons.

17 John Coggon, ‘Varied and Principled Understandings of Autonomy in English Law: Justifiable Inconsistency or Blinkered Moralism?’ (2007) 15 Health Care Analysis 235, https://doi.org/10.1007/s10728-007-0062-8.Return to text.⏎
Coggon identifies three broad philosophical understandings of autonomy:


	ideal desire autonomy which encompasses an ‘action decided upon because it reflects what a person should want, measured by reference to some purportedly universal or objective standard of values’;1813
18 ibid 240.Return to text.⏎

	best desire autonomy which encompasses an ‘action decided upon because it reflects a person’s overall desire given his own values, even if this runs contrary to his immediate desire’;19
19 ibid.Return to text.⏎

	current desire autonomy which encompasses an ‘action decided upon because it reflects a person’s immediate inclinations, i.e. what he thinks he wants in a given moment without further reflection’.20
20 ibid.Return to text.⏎



Each type of autonomy is explored in more detail in the following sections.



Ideal Desire Autonomy

An example of ideal desire autonomy is Kantian autonomy. Kant seeks a theory of morality, rather than a concept of autonomy, and says that the ‘autonomy of the will is the supreme principle of morality’.21 For Kant, the moral worth of an action lies in the reason it is carried out, rather than in its effects.22 This reflects a deontological, rather than a consequentialist, view of ethics whereby the moral value of an action is determined by the norms governing it, rather than by its consequences.23 Therefore, for Kant, to determine if an action is moral, you need to look at the principle (or maxim) underlying it. In rational beings, Kant believes such principles exist a priori and are accessed internally through the application of reason.24 The importance of reason (which is internal) in determining what maxims should govern our actions means that, for Kant, external factors such as experience cannot determine what maxims should govern our actions. However, Kant does see experience as having a role in telling us which of the moral principles we have accessed internally apply to any given situation.25

21 Immanuel Kant, Groundwork of the Metaphysics of Morals, German text from the second original edition 1786; English translation 1996, Jens Timmerman (ed.), English translation by Mary Gregor (Cambridge University Press 2011) 109.Return to text.⏎
22 ibid 31.Return to text.⏎
23 Larry Alexander and Michael Moore, ‘Deontological Ethics’ in Edward N. Zalta (ed.), The Stanford Encyclopaedia of Philosophy (2016) <https://plato.stanford.edu/entries/ethics-deontological/> accessed 7 October 2025.Return to text.⏎
24 Kant (n21) 7–9.Return to text.⏎
25 ibid 9.Return to text.⏎
Kant sees human beings as having intrinsic worth which demands that they are seen as ends in themselves, not just as means to an end.26 Therefore, rational beings should only act in accordance with maxims that they could will to become universal law, that is, applicable to everyone. This is the concept of universal self-legislation which Kant refers to as a categorical imperative.27 Autonomy of the will is therefore necessary to morality because autonomy 14enables us to self-legislate.28 However, to be moral, the self-legislation must be universal, that is a principle that could apply to and bind all.

26 ibid 85–87.Return to text.⏎
27 ibid 33.Return to text.⏎
28 ibid 109.Return to text.⏎


Best Desire Autonomy

Best desire autonomy is encapsulated in Dworkin’s concept of autonomy, which draws upon Frankfurt’s concept of first-order and second-order desires.29 Frankfurt describes first-order desires as a desire to do, or not do, X, whilst second-order desires are the motives or desires you want to have.30 Thus, a first-order desire is ‘I want to do X’, whilst a second-order desire is ‘on reflection, I want to do Y’. In humans, second-order desires manifest themselves through ‘reflective self-evaluation’.31 Thus, Frankfurt said an agent’s will is not found in first-order or second-order desires but in the desires which motivate the agent to act, whether they be first- or second-order desires.32 People with free will can motivate themselves to act according to their second-order desires, even when those desires conflict with their first-order desires.33 Dworkin develops this notion in relation to the concept of autonomy, arguing that a person’s action is autonomous if it accords with their second-order desires. Thus, autonomy for Dworkin is ‘conceived of as a second-order capacity of persons to reflect critically upon their first-order preferences, desires, wishes, and so forth, and the capacity to accept or attempt to change these in light of higher-order preferences and values’.34

29 Dworkin (n10); Harry G. Frankfurt, ‘Freedom of the Will and Concept of a Person’ (1971) 68 J Philos 5, https://doi.org/10.2307/2024717.Return to text.⏎
30 Frankfurt (n29) 7.Return to text.⏎
31 ibid.Return to text.⏎
32 ibid 8.Return to text.⏎
33 ibid 14.Return to text.⏎
34 Dworkin (n10) 20.Return to text.⏎


Current Desire Autonomy

Current desire autonomy is reflected in Beauchamp and Childress’s concept of autonomy, which is discussed later in this chapter. The key point to note at this stage, however, is that for current desire autonomy, an action is autonomous if it represents an individual’s inclination, regardless of whether the individual has reflected upon that inclination.3515

35 Coggon (n17) 240.Return to text.⏎


Christman’s Typologies of Autonomy

In addition to utilising Coggon’s typology of autonomy, I also draw upon Christman’s typology of autonomy.36 Whilst Coggon’s typology focuses upon the type of values underpinning autonomous choices, Christman focuses upon the extent to which autonomous choices should be a matter of procedure or substance, and the role of external influences. This is important because, in the context of informed consent, the doctor acts as an external influence on the patient’s decision-making. In recognition of that, the medical regulatory and legal standards of informed consent set out procedures by which decisions about surgery should be reached, but also appear to be concerned with substance given the references to the individual’s values.37 Therefore, utilising Christman’s typology in addition to Coggon’s enables a deeper understanding of the types of autonomy underpinning the various models of informed consent considered within this book.

36 John Christman, ‘Relational Autonomy, Liberal Individualism, and the Social Constitution of Selves’ (2004) 117(1/2) Philos Stud 143, https://doi.org/10.1023/b:phil.0000014532.56866.5c.Return to text.⏎
37  Discussed in Chapter 3 at pages 53, 82–64 and in Chapter 4 at pages 87–90, 96.Return to text.⏎
Christman identifies three types of autonomy which shed light on the concepts of autonomy employed in the different models of informed consent explored throughout this book: relational autonomy; procedural autonomy; and substantive autonomy.



Relational Autonomy

Earlier in this chapter, I noted the Greek origin of autonomy as ‘self-rule’. Autonomy was originally a term used to describe Greek cities that made their own rules, rather than being governed by the rules of the State.38 Thus, whilst the word ‘self’ in the literal translation causes some to see autonomy as an individualistic concept,39 the term originally referred to collective rule-making which suggests that autonomy is not something to be seen in isolation but in the context of people’s relationships with each other. The notion of autonomy being relational is developed from critiques that existing conceptions of autonomy reflect ‘hyper-individualism’40 and ignore ‘the fundamentally relational nature of our motivations and the overall social character of our being’.41 Relational autonomy, therefore, looks at ‘what it means to be a free, self-governing agent who is also socially constituted and who possibly defines her basic value commitments in terms of interpersonal relationships 16and mutual dependencies’.42 This form of autonomy takes account of ‘the social components of our self-concepts as well as emphasising the role that background social dynamics and power structures play in the enjoyment and development of autonomy’.43 Maclean’s work, discussed later in this chapter, accounts for the role of the doctor-patient relationship in a medical ethics’ model of informed consent.44 Relational autonomy encompasses each of the types of autonomy identified by Coggon, as they all take account of people’s social contexts within which decisions are made. Christman also draws a distinction between procedural and substantive autonomy.45

38 Gerald Dworkin, ‘Autonomy and Behaviour Control’ (1976) 6 Hastings Center Report 23, https://doi.org/10.2307/3560358.Return to text.⏎
39 Beauchamp and Childress (n2) 99.Return to text.⏎
40 Christman (n36) 143.Return to text.⏎
41 ibid.Return to text.⏎
42 ibid.Return to text.⏎
43 ibid.Return to text.⏎
44 Maclean (n4).Return to text.⏎
45 Christman (n36) 148.Return to text.⏎


Procedural or Substantive Autonomy

In procedural autonomy, what matters is not whether the autonomous agent’s action or decision accords with a particular set of value commitments but that it has been reached in accordance with a particular process or set of procedural requirements. In contrast, substantive autonomy requires an agent’s decision or action to accord with a particular set of value commitments in order to be regarded as autonomous.46 Thus, in procedural autonomy, what matters is the procedure by which autonomous decisions are made, whereas in substantive autonomy what matters is the extent to which the decision reflects a particular set of value commitments.

46 ibid.Return to text.⏎
Ideal desire autonomy is an example of substantive autonomy as to be autonomous an action must accord with a universal or objective set of values. Best desire autonomy reflects a combination of procedural and substantive autonomy as the decision should be reached by the agent reflecting upon their desire (the procedure) and acting in accordance with their individual values, whatever they may be (the substantive element). Manson and O’Neill say best desire autonomy (which they term rational autonomy) is devoid of moral content.47 However, it does allow space for moral decision-making, albeit in accordance with the individual’s moral code rather than an objective or universal moral framework. Current desire autonomy, however, reflects procedural autonomy because if the agent meets the procedural conditions of autonomous decision-making, the decision is autonomous, regardless of whether it reflects a particular set of value commitments or not, including the individual’s own values. Table 2.1 summarises the typologies of autonomy discussed.17

47 Manson and O’Neill (n3) 70 and 71.Return to text.⏎

Table 2.1 A table representing the typologies of autonomous choices discussed in this chapter and in this book Return to text.⏎


	Description of type of autonomy
	Coggon’s typology
	Christman’s typology
	Christman’s typology





	Actions reflect what a person should want, according to universal or objective values

	Ideal desire autonomy

	Relational autonomy

	Substantive autonomy




	Actions reflecting a person’s overall desire given his or her own values, even if this runs contrary to his or her immediate desires

	Best desire autonomy

	Relational autonomy

	Substantive and procedural autonomy




	Actions reflecting a person’s immediate inclinations, that is, what he or she wants in a given moment without the need for further reflection or moral content.

	Current desire autonomy

	Relational autonomy

	Procedural autonomy






Source: Table designed by author.


Summary

Within this book I adopt Coggon’s typology and Christman’s notions of relational, procedural, and substantive autonomy for the purposes of discussing the understandings of autonomy that appear within medical ethics, medical professional regulation, and medical law.48 Coggon’s typology is utilised as its description captures the notion of what the agent wants through the use of the term ‘desire autonomy’. Decisions about surgery reflect what the patient wants in respect of medical treatment. Christman’s classifications add a helpful layer as they recognise the social context within which decisions about surgery are made (relational autonomy) and distinguish between a focus on the values underpinning decision-making (substantive autonomy) and the process by which decisions are reached (procedural autonomy).18

48 Utilising typologies of autonomy to understand medical law’s approaches to medical decision-making has been done elsewhere outside of Coggon’s article (n17). See, for example, Richard Huxtable, ‘Autonomy, Best Interests and the Public Interest: Treatment, Non-Treatment and the Values of Medical Law’ (2014) 22(4) Med Law Rev 459, https://doi.org/10.1093/medlaw/fwt035. Huxtable draws, as I do, upon Coggon’s typology of autonomy. This book takes this approach a step further by utilising typologies of autonomy to understand medical professional regulation’s approach to medical decision-making, as well as the approach of medical law.Return to text.⏎
Having set out the typologies of autonomy I draw on throughout the book, the following sections explore three models of informed consent present within medical ethics, beginning with Beauchamp and Childress’ model.




Beauchamp and Childress: A Dominant Model

Beauchamp and Childress’ model of informed consent is underpinned by their ‘four principles’ approach to biomedical ethics, which has ‘been the dominant approach to the teaching and evaluation of medical ethical dilemmas in healthcare’.49

49 Katie Page, ‘The Four Principles: Can they be Measured and do they Predict Ethical Decision-Making?’ (2012) 13 BMC Med Ethics 10, 10, https://doi.org/10.1186/1472-6939-13-10.Return to text.⏎

The Four Principles of Biomedical Ethics

The four principles are:


	‘respect for autonomy (a norm of respecting and supporting autonomous decisions);

	non-maleficence (a norm of avoiding the causation of harm);

	beneficence (a group of norms pertaining to relieving, lessening, or preventing harm and providing benefits and balancing benefits against risks and costs); and

	justice (a cluster of norms for fairly distributing benefits, risks, and costs)’.50
50 Beauchamp and Childress (n2) 13.Return to text.⏎



Whilst the weight to be given to each principle varies on a case-by-case basis, the principle of respect for autonomy is the primary justification of informed consent.51

51 ibid 118.Return to text.⏎


Autonomy as the Ethical Basis for Informed Consent

Beauchamp and Childress note that the need to protect autonomous choices has been the primary justification of informed consent since the mid-1970s52 and set out their account of what autonomy entails. Their account focuses on the conditions necessary for autonomous choice, rather than the conditions necessary to be an autonomous person.53 Beauchamp and Childress identify three conditions necessary for a choice to be regarded as autonomous:19

52 ibid.Return to text.⏎
53 ibid 100.Return to text.⏎

	intentionality: a choice is intended if it was planned and its outcome was foreseen, even if that outcome was not desired, or did not materialise as expected;

	understanding: substantial, rather than full, understanding is sufficient; and

	non-control: external and internal influences can be controlling or non-controlling, but if an influence is controlling, the choice will not be autonomous.54
54 ibid 102.Return to text.⏎



Thus, to make an autonomous choice about surgery, a patient must intend to make that choice, have substantial understanding of the choice being made, and have made the choice free of controlling influences. This account of autonomy is reflected in their model of informed consent and the conditions of ‘understanding’ and ‘non-control’ are considered further in the following section which discusses Beauchamp and Childress’ model of informed consent.



A Model of Informed Consent

Beauchamp and Childress identify two meanings of informed consent. The first defines informed consent as ‘an individual’s autonomous authorisation of a medical intervention’,55 whilst the second refers to its ‘conformity to the social rules of consent that require professionals to obtain legally or institutionally valid consent’.56 Beauchamp and Childress state that the first meaning should be ‘the benchmark for the moral adequacy of institutional rules of consent’57 and it is, therefore, the meaning they adopt when developing their own model of informed consent. Their model consists of seven elements broken down into: threshold elements; information elements; and consent elements:

55 ibid 120.Return to text.⏎
56 ibid.Return to text.⏎
57 ibid 121.Return to text.⏎

	I. threshold elements

	1. competence (to understand and decide)

	2. voluntariness (in deciding)




	II. information elements

	3. disclosure (of material information)

	4. recommendation (of a plan)

	5. understanding (of 3 and 4)




	III. consent elements

	6. decision (in favour of a plan or against a plan)

	7. authorisation or rejection (of the suggested plan)5820
58 ibid 122.Return to text.⏎






As this book is concerned with informed consent, I focus upon the information elements in Beauchamp and Childress’s model of informed consent. However, I also consider the question of voluntariness as the process of information provision can be a point at which non-controlling and controlling influences may be exercised in respect of the patient’s decision. I begin, however, with disclosure.



Disclosure

Disclosure is an important element of informed consent because, without information, patients will have an insufficient basis for making an autonomous choice about medical treatment. The core information that should be given to patients includes:


	information patients will consider material;

	‘information the professional believes to be material;

	the professional’s recommendation (if any);

	the purpose of seeking consent; and

	the nature and limits of consent as an act of authorisation’.59
59 ibid 123.Return to text.⏎



The need to disclose the professional’s recommendation subsumes the fourth element of ‘recommendation’ in Beauchamp and Childress’s model of informed consent into disclosure, and so I do not consider the ‘recommendation’ element separately. The core information also conflates the question of the nature of the information to be disclosed with the question of the standard of disclosure. In this book, the nature of the information to be disclosed refers to the classification of information into categories such as: the nature of the procedure; alternative treatments; risks; and benefits. The standard of disclosure, however, refers to the extent of information disclosure. Beauchamp and Childress’s core information encompasses both questions. However, they go on to consider the standard of disclosure separately. Having said in their core information criteria that professionals should disclose material information with the question of what is material to be considered from both patient and professional perspectives, Beauchamp and Childress then say that this question should actually be determined by reference to the reasonable and particular patient standard.60

60 ibid 125.Return to text.⏎
Beauchamp and Childress note that there are three possible standards of disclosure which could be employed: the professional standard; the reasonable patient standard; or the particular patient standard. The professional standard allows the extent of disclosure to be determined by professional practice and custom; the reasonable person standard determines the extent of disclosure 21by reference to what a hypothetical, reasonable person would want to know; and the particular patient standard determines this question by reference to the informational needs of the patient with whom possible treatment is being discussed. The particular patient standard is ‘the preferable moral standard of disclosure, because it alone takes the idea of respect for autonomy seriously and meets persons’ specific informational needs’.61 However, Beauchamp and Childress consider the imposition of this standard is too high a hurdle for professionals to meet and instead propose a hybrid reasonable/particular patient standard. Under this hybrid standard, the extent of disclosure is initially determined by reference to what a reasonable patient would want to know and then supplemented by investigating whether the particular patient has any additional informational needs.62 Thus, whilst I noted earlier that Beauchamp and Childress’ concept of autonomy equates to current desire autonomy, within their model of informed consent Beauchamp and Childress engage with both current desire autonomy and ideal desire autonomy; disclosure is shaped not only by the individual patient’s goals and values but by the objective goals and values of a reasonable patient. Doctors may, however, intentionally withhold information from patients.

61 ibid.Return to text.⏎
62 ibid. This reflects the current legal standard of risk disclosure: see Montgomery (n16) [87], discussed in Chapter 4 of this book at pages 82–83.Return to text.⏎


Intentional Non-Disclosure

Beauchamp and Childress note that in some circumstances, doctors may withhold disclosure of information on the grounds of therapeutic privilege. The therapeutic privilege allows non-disclosure where the information in question would harm the patient and so is justified on the grounds of non-maleficence or beneficence. Beauchamp and Childress take the view that it is ethically indefensible to use the therapeutic privilege to justify non-disclosure of information on the grounds that disclosure would lead to a patient refusing recommended treatment.63 This suggests that whilst the ethical principles of beneficence and non-maleficence are in play here, autonomy remains the dominant principle in Beauchamp and Childress’ model of informed consent. Where disclosure does take place, however, patients should have some understanding of the disclosed information.

63 Beauchamp and Childress (n2) 126 and 127. The therapeutic privilege (also termed the therapeutic exception) is recognised within the medical regulatory and legal standards of informed consent: see Chapter 3 at pages 56–57 and Chapter 4 at pages 99–100.Return to text.⏎


Understanding

Understanding is the fifth element of Beauchamp and Childress’ model of informed consent, as well as the second condition of their account of 22autonomous choices. Patients do not need a complete understanding of information about treatment, but they need to understand information material to the procedure, namely: ‘Diagnoses, prognoses, the nature and purpose of the intervention, alternatives, risks and benefits, and recommendations’.64 This conflates the question of what information should be disclosed with the degree of understanding the patient must have of that information; although, at a minimum, doctors should check patients have understood the information sufficiently to authorise or refuse the proposed intervention. Understanding will be sufficient if the patient has grasped central facts and has relevant beliefs about the nature and consequences of a decision.65 Beauchamp and Childress also identify ways of aiding patients’ understanding, such as: the use of discussion; decision aids; expressing the probability of risk in numeric and non-numeric ways; and making comparisons, for example, with risks involved in driving cars.66 Factors that may impede understanding include: being nervous or distracted; illness; irrationality; immaturity; pressures of time; information overload; use of medical terminology; the framing of risk in a negative or positive light; non-acceptance of information; or false beliefs.67 These are, therefore, factors that doctors should take into account both when considering how to provide information to patients and when checking their understanding of it. Beauchamp and Childress’ approach to the role of understanding recognises the relational nature of autonomous medical decision-making whilst setting some boundaries for the doctor’s role. If patients need, at least, some understanding of information given to them in order to make a decision about medical treatment, can the patient waive their right to information or delegate their decision-making to a third party?

64 Beauchamp and Childress (n2) 131.Return to text.⏎
65 ibid.Return to text.⏎
66 ibid 132–134.Return to text.⏎
67 ibid 130–135.Return to text.⏎


Right Not to Know

Within their model of informed consent, Beauchamp and Childress consider the question of whether patients can waive their right to information or delegate decision-making to a third party. The former seems to fall within ‘disclosure’, whilst the latter falls within ‘voluntariness’. However, in either case, Beauchamp and Childress think both practices are acceptable as people ‘enjoy discretion over whether to exercise such rights’.68 However, such waivers should be considered on a case-by-case basis as there is a risk of patients waiving their rights on the basis of trust in the medical professional who accepts the waiver for convenience rather than for the patient’s benefit.6923

68 ibid 135.Return to text.⏎
69 ibid 136.Return to text.⏎


Voluntariness (Non-Control)

It is a condition of both autonomous choice and Beauchamp and Childress’s model of informed consent that choices about medical treatment should be voluntary and free from controlling influences. Thus, whilst they position voluntariness as a threshold element of informed consent, voluntariness is relevant within this book as controlling influences could be exercised by the doctor during the process of information provision.

For Beauchamp and Childress, ‘a person acts voluntarily if he or she wills the action without being under the control of another person or the control of a personal psychological condition’.70 Thus, they draw a distinction between controlling and non-controlling influences, with the former rendering decisions non-autonomous. They focus on three types of influence: persuasion, coercion, and manipulation. Persuasion occurs when ‘a person comes to believe in something through the merit of reasons another person advances’,71 and may be non-controlling if a patient is rationally persuaded, but not if the patient is overwhelmed by fear or panic.72 Coercion is controlling and occurs, ‘If and only if one person intentionally uses a credible and severe threat of harm or force to control another’,73 although they recognise that whether someone is coerced will depend upon their subjective response to the threat.74 Manipulation involves ‘swaying people to do what the manipulator wants by means other than persuasion or coercion’75 and can be controlling or non-controlling, depending upon whether the manipulation can be resisted.76

70 ibid.Return to text.⏎
71 ibid 137.Return to text.⏎
72 ibid.Return to text.⏎
73 ibid.Return to text.⏎
74 ibid.Return to text.⏎
75 ibid.Return to text.⏎
76 ibid 137 and 138.Return to text.⏎
In medical decision-making, the most likely source of manipulation is the doctor during information disclosure and involves lying, withholding information, or exaggerating information to mislead the patient.77
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