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Preface

This volume addresses a largely neglected aspect of transitional justice: the criminal responsibility of judges for their activity under authoritarian or totalitarian rule, and their involvement in crimes under international law.

The issue, its political relevance, and the complex theoretical and doctrinal questions that it raises, led the editors to convene leading experts to make contributions to this collective volume, which deals with relevant cases and cross-cutting topics. The experts gathered for this purpose include scholars with a background in transitional justice and international and comparative criminal law. They represent different legal systems and traditions including those of Chile, Argentina, Brazil, Germany, the Netherlands, Italy, and the United States.

Early drafts of the chapters were presented at a conference in Santiago de Chile in June 2023. The conference was hosted by Universidad de Chile and Universidad Diego Portales, and was convened by the editors of this volume jointly with Professor Juan Pablo Mañalich.

The result of this enterprise is an unprecedented volume that offers a comparison of the different patterns of judicial involvement in the crimes of a dictatorship that are discernible in the cases under study. The book also sheds light on how different legal systems have dealt with the phenomenon, identifying commonalities and relevant differences and evaluating the conditions under which criminal liability of judges could be asserted.

We are indebted to Professor Cath Collins, who provided invaluable support by language editing the volume. Julius Bayón, Luca Hauffe Charlotte Kallien, Dr. Hannah Ofterdinger, Micael Soares-Kamprad, and Hannah Welling helped with the copyediting of the manuscript. We are also grateful to Universität Hamburg, Universidad de Chile, Universidad Diego Portales, and Humboldt-Universität zu Berlin for providing funding for both the originating conference and this volume. Morwenna Scott, Commissioning Editor at Routledge, did an excellent job throughout the production process.

Santiago, Berlin, and Hamburg

June 2024

Claudia Cárdenas, Jaime Couso,

Florian Jeßberger, and Milan Kuhli
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Introduction

Jaime Couso  and Florian Jeßberger

This book deals with the criminal responsibility of judges for their activities under authoritarian or totalitarian rule. It does so in a historical and comparative perspective, taking as its starting point the precedents offered by German and South American dictatorships and highlighting the global significance of the topic for scholarship in transitional justice and international criminal law. Establishing criminal responsibility for murder, torture, and unlawful detention committed or assisted through exercise of a judicial role – or, indeed, through failure to exercise such a role – poses highly complex legal and political questions. These often surface in contexts where transitional or post-transitional criminal prosecutions are being pursued or considered, in post-authoritarian or post-conflict settings.

The prosecution of actors other than military and political leaders or personnel has been somewhat neglected, in scholarship as in practice, since the ‘renaissance’ of international criminal law and the emergence of transitional justice as a distinct line of scholarship in the 1990s. Only recently has the issue of responsibility of judicial actors been propelled into the forefront of transitional justice scholarship due to several court proceedings in Argentina,1 and to some extent in Chile,2 building on previous case law from the post-World War II period. This explains why these precise settings are among the case studies by way of which this volume provides further treatment of the topic.

By comprehensively analyzing these recent developments and the substantive and procedural law questions that underlie them, the present volume aims to make a contribution to scholarly discourse on this matter by providing the wherewithal for a historical and comparative foundation. That the present topic cannot be reduced to a matter of mere legal history, nor treated as of importance only to South America or to Germany, is amply demonstrated by contemporaneous efforts to hold accountable judges from Iran, Russia, Turkey, and elsewhere for involvement in what may amount to international crimes.


1 From Nuremberg to Mendoza 

The most prominent precedent dealt with in this volume dates back to what is usually referred to as the ‘Justice Case’, heard before a US Military Tribunal in Nuremberg after World War II. Famously, during that case, the expression ‘judicial murder’ was used by the prosecution as a rationale for charging some defendants. The term was applied to killings that resulted from death sentences those defendants had handed down in application of aberrant criminal provisions, or in the context of blatantly unfair trials. As the Tribunal famously explained, “The dagger of the assassin was concealed beneath the robe of the jurist”.3 Since the Justice Case there have been other instances of criminal prosecutions and convictions, whether for judicial murder or for what might, in the same vein, be referred to as ‘judicial torture’ and ‘judicial unlawful detention’, perpetrated in dictatorial contexts. A feature common to all of the extant examples is that the defendants were found guilty not – or not only – of ‘judicial perversion of justice’, but also of the criminal consequences resulting from it. That is, they were treated as though they themselves had perpetrated the ensuing killings, torture, and kidnappings; and indeed the guilty verdicts that were handed down asserted that they did.

Seventy years later, and thousands of miles away from Nuremberg, in 2017 four former Argentine judges and public prosecutors were sentenced to life imprisonment as one result of a large-scale criminal prosecution, known as the ‘megacausa’, carried out in the Argentine city of Mendoza. The grounds for the convictions were that the four had deliberately failed to prosecute secret police agents who had arrested, tortured, and eventually murdered several political dissidents; despite having had a legal duty to do so, and to protect victims whose deaths – it was asserted – they could have prevented. The decision set a historical precedent for South American transitional justice, entailing some political – and arguably legal – consequences for other countries. These include Chile, whose Supreme Court had granted the 2013 extradition of one of the four defendants to Argentina after finding the charges outstanding against him in Mendoza to also be punishable as murder under Chilean criminal law.

Over the course of the seven decades that separated Nuremberg from Mendoza, Germany once again saw judges were convicted of judicial murder, both in socialist East Germany (the German Democratic Republic, GDR) and in the reunified Federal Republic after 1990. First, GDR courts convicted dozens of Nazi judges and prosecutors for wartime actions similar to those the ‘Justice Case’ had dealt with. Later (after 1990) a handful of GDR judges were in turn convicted over some of the custodial sentences and death sentences they had handed down against Nazi war criminals. This second tier of prosecutions took as its basis the unfairness of the prosecutions and trials to which the former Nazi collaborators had been subjected in the GDR.


2 Between Immunity and Responsibility 

The theoretical and doctrinal foundations of the decisions discussed here, by which judges were convicted of murder, kidnapping, or torture, are by no means settled matters. ‘Show trials’ present a relatively straightforward example, but in several other instances too, there has been criminal prosecution and trial of prosecutors and judges who acted on the basis of unjust, but applicable, laws to deliver or uphold unfair convictions with consequences including imprisonment or even death. Moreover, judicial or prosecutorial failure to prevent killings, tortures, and kidnappings committed by state agents during dictatorships are absolutely not simple cases of criminal liability of the respective prosecutors or judges as perpetrators or aiders and abetters of these crimes.

In fact, this is a matter about which legal traditions tend to diverge. The Anglo-American legal tradition seems to abide by the principle of judicial immunity, at least where there is an actual exercise of jurisdiction. Accordingly, judges face, at most, the risk of being held liable for judicial misconduct. By contrast, other traditions – German criminal law among them – find it less difficult to ascribe criminal liability for killings or unlawful detentions, so long as the judge’s decision can also be considered to have constituted judicial ‘perversion of justice’ (Rechtsbeugung (Germ.); prevaricación (Sp.)). Under such circumstances a defendant will be convicted for judicial perversion of justice in addition to – not instead of – murder or unlawful detention. In 2017, the Argentine court that heard the Mendoza ‘megacausa’ case rejected a defense argument based on the first of the traditions characterized above: the defense had alleged that when judges, by omission, fail to prevent a killing, they do not commit murder but, at most, the crime of judicial dereliction of duty (an omissive variant of judicial misconduct). In its ruling, the Court instead seems to have favored the German tradition, just as the Chilean Supreme Court had done in its extradition ruling.

Criminal liability of judges and prosecutors for murder, torture, and unlawful detention also raises complicated issues of causality, mens rea, and modes of liability, especially in cases of failure to prevent these crimes. Asserting such liability could pose questions related to the weak or absent causal link between the justice officer’s conduct and the result of the crime, depending on prevailing patterns of judicial involvement in criminal repression in each historical case. Thus, for example, factors such as the degree of proximity between courts and agents ordering or directly perpetrating a dictatorial regime’s crimes, and/or the level of legal formality of the proceedings, would have to be considered.

Criminal intent or – more broadly – mens rea requirements could moreover be difficult to prove if justice system officers were not certain what would happen to detainees; were unaware of their actual power to intervene, or were afraid of the consequences of such an intervention for their personal safety, to a degree that would affect their capacity to act willingly. Finally, if judicial immunity is rejected, a defense of mistake of law could be raised if the defendant is not to be blamed for having mistakenly assumed that they were bound by law to prosecute and convict.


3 Novelty of This Research in the Field 

Relatively little scholarly work has been done on this issue.4 While previous works do exist, their main contributions are in identifying patterns of judicial involvement with authoritarian repression, and reflecting on the limited, but in some contexts nonetheless real, margin of action that courts might enjoy if seeking to use their power to prevent human rights violations.

The present volume offers a fresh analysis of all major legal issues specifically related to criminal responsibility for judicial involvement in murder, unlawful detention, and torture. It is also innovative in comparing the already well-known examples of the Nuremberg ‘Justice Case’, East German prosecutions of former Nazis, and reunified German prosecutions of East German judges and prosecutors, with more recent cases not previously discussed in legal scholarly literature in English (namely, Argentina’s 2017 megacausa ruling, and recent rulings in Chile invalidating verdicts of dictatorship-era courts-martial).

In so doing, as mentioned above, the volume fills a gap in transitional justice and international criminal law scholarship by comprehensively analyzing these developments, and the underlying substantive and procedural law issues, for the first time.


4 Structure of This Volume 

The structure of the volume reflects the aims and ambitions set out above. Immediately following this introduction (written by two of the editors, Couso and Jeßberger), Part I of the book presents case studies carefully selected for relevance. These deal, in turn, with the Nazi period in Germany; the East German Socialist regime; the 1976–1983 Argentine military dictatorship; and the Pinochet dictatorship in Chile. The chapters that make up this part are by Jeßberger and Kuhli (the Nazi era’s ‘NS-Justizunrecht’), Cornelius (‘Waldheim Trials’), Werle and Vormbaum (East Germany’s ‘SED’-dictatorship), Palermo (the Mendoza ‘Megacausa’), Couso (the Pinochet dictatorship), and Accatino (self-representations by Chilean judges). Together, they offer a legal-historical account of the main precedents that case studies offer. Beginning with the Nuremberg ‘Justice Case’, which ushered in the contemporary history of criminal prosecution of ‘judicial murder’, the part goes on to study the re-emergence of this same issue that was brought about by the post-1990 prosecution, in democratic Germany, of judges from the former GDR. Next, it traces the beginnings of the ‘internationalization’ of this new chapter of transitional justice. This is exemplified first through the ‘megacausa’ prosecutions in Argentina, and then by recent events in Chile. These include the invalidation of the historical decisions of dictatorship-era courts martial and the convictions of some of their members, along with demonstrable change in the attitude of the Chilean Supreme Court regarding its own historical responsibility for atrocities. Notwithstanding fundamental differences between the various German and South American settings and periods discussed in this part, ‘dictatorship’ is used across Part I as an umbrella term to denote the authoritarian or totalitarian rule under which the grave human rights violations at issue here took place. Germany, Argentina, and Chile have after all each faced – albeit in distinct historical circumstances and to a differing degree – the challenges entailed by (efforts to) hold judges or members of military tribunals responsible for crimes committed through the exercise of jurisdiction, or indeed through a failure to duly exercise it. Any reader concerned with this topic cannot but wish to learn more about these particular case studies, as they are the first to emerge after the half-century of oblivion that followed the Nuremberg ‘Justice Case’. It was, precisely, in the three countries that are our focus in Part I that criminal prosecution of judges experienced a renaissance, built moreover on a moral rationale and doctrinal foundations akin to those that had led, five decades earlier, to the conviction of Germany’s Nazi jurists. The fact that each of the three contemporaneous case studies has been relatively well researched in its own right (providing a solid point of departure for our specific interests) further strengthens our analytical framework, as does the fact that we are dealing with three countries that have a shared understanding of the foundations of criminal liability.

In its subsequent parts and their component chapters, the volume groups together three sets of studies on crosscutting topics.

Part II embarks upon identification and analysis of some of the complex theoretical and legal-doctrinal issues raised by the prosecutions and trials studied in Part I. In particular, it deals with factors that could limit the possibility of a conviction: judicial immunity, res judicata, and the ‘blocking effect’ of convictions for malfeasance. This part contains chapters by Combs (on an Anglo-American approach to judicial immunity), Wilenmann (judicial immunity in South America), Abraham (invalidation of judicial decisions in cases of farcical prosecutions), Mañalich (fraudulent res judicata and impunity in Chile), and Cárdenas (invalidation, under international law, of judicial decisions based on ‘show trials’). As this part shows, while judicial immunity tends to be a strong defense in the common law tradition, the ‘blocking effect’ is a German device that for decades prevented German courts from convicting judges. By contrast, in South America res judicata was not allowed to impede courts in countries including Chile invalidating courts martial decisions and convicting some of their members. This came about owing, in part, to an important ruling by the Inter-American Court of Human Rights (introducing the doctrine now commonly known as ‘fraudulent’ res judicata).

Part III, in turn, features chapters by Martins (a normative approach to mistake of law as a defense in cases of judicial abuse of office), Castillo (a comparative approach to mistake of law as a defense for judges of rogue regimes), Viganò (judicial murder, torture and unlawful detention under Italian law), and Rojas (on the relationship between judicial perversion of justice and judicial participation in crimes against humanity). It continues the analysis of issues raised by the case studies at the level of criminal law doctrine. These include, first, to what extent a judge’s reliance on the validity of the law applicable at the time can be raised as a defense, where such law is contrary to basic standards of human rights and justice; and second, whether it is sound to impute the consequences of judicial misconduct – killings, tortures, kidnappings – to the justice officer responsible for that misconduct.

The analysis of the legal-doctrinal issues raised by the historical precedents studied in the volume concludes with Part IV, which contains chapters by Hernández (responsibility of judges for their failure to prevent atrocities under Chilean criminal law), van Sliedregt (modes of responsibility applicable to jurists or judges from the perspective of international criminal law), Londoño (judges’ responsibility for participation in a criminal association from a comparative perspective), Lorca (judges as criminal associates under international law, with a focus on the Chilean case), and Geneuss (participation of judges in a criminal or terrorist association under German law). Even if justice officers are to be held liable for the consequences of their misconduct, some important questions remain as to the mode of liability that best fits their participation. This part accordingly examines whether such officers can be considered principals or just accomplices in relation to ensuing murders, tortures, and unlawful detentions. It further considers whether active intervention – such as unjustly condemning a victim to death – should be required, or whether omissive behavior suffices (e.g. failure to repeal an unjust conviction or to prevent active perpetration of the crimes by a third party). Prosecution of judges as either members of a criminal association or external accomplices of it is explored as an alternative, arguably easier, charge.

The volume ends with a brief summary and conclusion written by two of its editors (Cárdenas and Kuhli).

We conclude this introduction with one final note regarding terminology, an issue which every comparative (legal) study must, to a greater or lesser extent, confront. Legal terms often defy simple translation, since they carry their own ‘thick’ meaning and are loaded with intent and inference beyond the superficially plain meaning of the words that make them up. It is of course the preserve of each and every author of the chapters that follow to explain the specific meaning(s) they attach to any particular term or concept within the context of the individual topic or chapter concerned. Nonetheless, we think it helpful to offer the reader some preliminary orientation here regarding a number of the key words and concepts that appear frequently in the rest of this volume. This is not intended in any way to detract from the self-evident fact – which many chapters explicitly address – that these same terms may have their own specific meaning(s) across different jurisdictions.


	Judicial murder – as used in this volume, the term does not refer to a particular offence or mode of liability, but, in a broad sense, to the death of a person, when that death was unlawfully ordered or determined by any person invested with, or claiming to have, judicial or prosecutorial jurisdiction. This unlawfulness may derive either from the absence of genuine exercise of judicial or prosecutorial jurisdiction, or from serious procedural or substantive defects in the criminal law.

	Show trials and farcical prosecution – as used in this volume, the terms ‘show trial’, ‘sham trial’, or ‘farcical prosecution’ are used to denote a fraudulent imitation of a real criminal prosecution or trial, used as a cover-up or pretext for the illegitimate imposition of a punishment that had been decided before the initiation of the prosecution or trial. It can lead to judicial murder, where the outcome is a sentence of capital punishment.

	Judicial perversion of justice (Rechtsbeugung (Germ.); prevaricación judicial (Sp.)) – in what follows, the term refers to a criminal offence consisting of willful bending of the law by a judge or prosecutor. The offence presupposes that there has been an actual exercise of judicial or prosecutorial jurisdiction, but with a flawed application of substantive or procedural law. In the context of authoritarian rule, judicial perversion of justice in criminal matters can lead to the unjust imposition of a death sentence or prison sentence. In most legal systems, however, provided that the judge or prosecutor is genuinely exercising jurisdiction they will not, as a general rule, later face attempts to hold them responsible for (judicial) murder or unlawful detention. Instead, they may find themselves accused of the lesser crime of perversion of justice, judicial misconduct, or malfeasance in office. Exceptions to this general rule can however be found: some legal systems allow, and have seen, conviction of a judge or prosecutor for (judicial) murder, unlawful detention, or other regular crimes. This may be without requiring any special conditions beyond (indirect) intervention in the crimes through the exercise of jurisdiction – as in the case of the Argentine judges and prosecutors convicted in the so-called megacausa – or only if the (arguably stringent) requirements for judicial perversion of justice are simultaneously met (this latter is the case in Germany: see discussion of the ‘blocking effect’, Sperrwirkung).

	Judicial immunity – this volume deploys this term to refer to a legal safeguard that judges and prosecutors enjoy, which prevents them from facing criminal responsibility for judicial acts (i.e., for a genuine exercise of judicial or prosecutorial jurisdiction) even if the outcome turns out to be unlawful. This legal safeguard, which aims to protect judicial independence, takes different forms in different jurisdictions, and may have a broader or narrower reach in each. It may prevent a judge or prosecutor from facing any criminal charges at all (absolute immunity); or may allow (for example) a criminal charge for bending the law or malfeasance in office, while ruling out prosecution for the unlawful death or detention of the convicted person (relative immunity). It can be virtually invincible, as is the case in the United States, or it can be susceptible to challenge, as in Germany (where, following what is often termed the ‘Radbruch formula’, it may be set aside if the judge has purposely bent the law, and the conviction was based on an unbearably unjust application of the law).5 Jurisdictions also exist where no such immunity is granted in any form, as in the case of many South American jurisdictions: here, however, there are usually special procedural safeguards in place which in some manner shield judges from politically instrumentalized prosecution.



Notes


	1 See Argentina’s Judges’ Trial, by the Tribunal Oral en lo Criminal Federal No 1 de Mendoza; Judgment of 20 September 2017, Sentence Nº 1718 Autos Nr. 076-M 2689; cf. also Chapter 4.⏎

	2 See Chile’s ‘Fundo El Toro’ case, by Instructing magistrate Judge Álvaro Mesa Latorre, Judgment of 26 September 2019, Rol No 10.819 and Judgment of 10 February 2021, Rol No 10.819; cf. also Chapter 5.⏎

	3 United States v. Josef Altstötter et al (1947).⏎

	4 Perhaps the most comprehensive work in the field, and still relatively recent, is Hans Petter Graver’s legal-comparative volume Judges Against Justice: On Judges When the Rule of Law Is Under Attack (Heidelberg: Springer, 2015). This text addresses many of the legal issues raised by judicial complicity with atrocities at an exploratory level, thereby contributing to setting an agenda for further research that could deepen analysis on specific questions. Earlier works focus on selected historical cases, such as David Dyzenhaus’ Judging the Judges, Judging Ourselves: Truth, Reconciliation and the Apartheid Legal Order (Oxford: Hart Publishing, 1998), or offer a comparative political science analysis of the role of courts in dictatorships, such as Tom Ginsburg and Tamir Moustafa’s edited volume Rule by Law. The Politics of Courts in Authoritarian Regimes (Cambridge: Cambridge University Press, 2008). Additionally, some works not available in English offer a deeper insight into the relevant legal issues in specific historical cases, such as Juan Pablo Bohoslavsky’s ¿Usted también, doctor?: Complicidad de jueces, fiscales y abogados durante la dictadura (Buenos Aires: Siglo Veintiuno Editores, 2015) or Ingo Müller’s Furchtbare Juristen. Die unbewältigte Vergangenheit der deutschen Justiz (Berlin: Verlag Klaus Bitterman, 2015).⏎

	5 Radbruch, ‘Gesetzliches Unrecht und übergesetzliches Recht’ (1946) 1 SJZ 105, 105 et seq.⏎
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1.1 Introduction

This chapter deals with the criminal responsibility of judges for their involvement in crimes during Nazi rule in Germany. Therefore, as we shall see, it engages with a pioneering and groundbreaking set of case law, produced by different courts and tribunals judging on different legal bases and – most noteworthy – coming to different legal findings. The chapter forms part of the analysis and discussion of the case of Germany in this volume, and is complemented by Cornelius, Werle & Vormbaum on East Germany.

After presenting a brief overview of the administration of justice between 1933 and 1945 in Germany (see Section 1.2), the chapter sheds light on the various ways judges were involved in activities that may amount to crimes (under domestic or international law). It also develops a typology of judicial injustice (Justizunrecht) in Nazi Germany (see Section 1.3). In its next, main part, the chapter goes on to address efforts to establish criminal responsibility for these judicial acts before Allied and (West-)German courts and tribunals in post-Second World War Germany. Specifically, this main section (Section 1.4) starts by presenting and discussing two relevant examples, both of which applied specific legislation on crimes against humanity and rejected the common law principle of judicial immunity. These are, first, the seminal ‘Justice Case’, heard before a US Military Tribunal sitting at Nuremberg, and, second, the respective case law of the Supreme Court for the British Zone (see Section 1.4.1). Section 1.4.2 then turns to the jurisprudence of the courts in the Federal Republic of Germany. These, unlike the US Military Tribunal and the Supreme Court for the British Zone, not only applied general German criminal law but also established a ‘judges privilege’ (Richterprivileg), which ultimately resulted in almost complete impunity. The chapter concludes, in Section 1.5, with a brief critical reflection on what remained for decades a hidden chapter of transitional justice in Germany.


1.2 The Nazi Judicial System at a Glance

It is problematic, when focusing on crimes committed by the judiciary, to speak of the Nazi criminal justice system. Rather, it is necessary to take a differentiated view that distinguishes various courts and cases.1 In particular, a distinction must be drawn between regular criminal courts, on the one hand, and specially created tribunals, on the other. While regular courts were responsible for the prosecution of ‘ordinary’ crimes, special tribunals were used to deal with political delinquency.2 One obvious and notorious example of the latter is the infamous People’s Court (Volksgerichtshof), which was responsible, inter alia, for the adjudication of offenses against the state.3 This Court was established in 1934 because the Nazi leadership had found the Reich Court of Justice (Reichsgericht) to be too lenient in specific cases.4 Alongside the People’s Court, the category of specially created tribunals also included what were referred to as ‘special courts’ (Sondergerichte). Criminal proceedings before these courts were governed by special rules of criminal procedure, e.g., abbreviated limits for summons, which predominantly operated to the detriment of the accused.5


1.3 Typology of Judicial Crimes between 1933 and 1945

For the period between 1933 and 1945, different types of ‘judicial crimes’ can be identified. We may distinguish three types. The first one relates to criminal proceedings in which illegitimate criminal legislation was applied and enforced. One such highly illegitimate and discriminatory law was, for instance, the “Law for the Protection of German Blood and German Honor” (Blutschutzgesetz) of 1935, which criminalized intermarriages between Jews and non-Jews.6 Other illegitimate laws included those that provided for the death penalty for minor acts, often on a discriminatory and racist basis. The second type refers to proceedings conducted with flagrant disregard for the procedural rights of the accused.7 One example concerns the summary executions that were carried out in the last days of the war.8 Here, the predominant question is to what extent the entities handing down such ‘judgments’ were judicial courts at all.9 Our third type relates to judicial excesses, i.e., to cases in which judges pronounced sentences that were in violation of Nazi laws. The notorious Oswald Rothaug is an example of a judge of this type. Rothaug was a judge at the Special Court of Nuremberg, where he blatantly expressed his antisemitism,10 and where he seems to have issued judgments that were harsher even than underlying Nazi laws allowed.11 According to Safferling and Luber (2017), one of these verdicts was so severe as to have even caused astonishment in Roland Freisler, the infamous President of the People’s Court. Rothaug was one of the defendants in the post-1945 Nuremberg Trials,12 where he was convicted for crimes against humanity and sentenced to life imprisonment.13 Rothaug’s judicial practice was characterized by extensive interpretation of the law and the use of analogies that were probably illegal even on the basis of Nazi law. The US Military Tribunal noted that14:


By his manner and methods [Rothaug] made his court an instrumentality of terror and won the fear and hatred of the population. From the evidence of his closest associates as well as his victims, we find that Oswald Rothaug represented in Germany the personification of the secret Nazi intrigue and cruelty. He was and is a sadistic and evil man. Under any civilized judicial system he could have been impeached and removed from office or convicted of malfeasance in office on account of the scheming malevolence with which he administered injustice.



1.4 Prosecution and Punishment of Nazi Judges

After 1945, the question arose as to whether, and under what circumstances, judges could be held criminally responsible for the acts outlined above. Not only did their prosecution meet obstacles in post-war German society; it was also considered legally problematic. Could a judge who acted in accordance with the legal requirements of the Nazi regime be punished for this compliant behavior?

Between 1945 and 1949, Germany was under occupation by the former Allied powers.15 Against the backdrop of the emerging Cold War, the Allies were soon unable to agree on a common strategy on how to deal with Germany going forward. The year 1949 saw the founding of two states: the Federal Republic of Germany (Bundesrepublik Deutschland, henceforth ‘West Germany’) and the German Democratic Republic (Deutsche Demokratische Republik, henceforth GDR or ‘East Germany’).16

This historical setting allowed for a unique diversification of judicial actors, each facing a moreover unprecedented task: the investigation, prosecution, and eventual punishment – or not – of the very same set of historical facts. These circumstances turned the German experience into a unique laboratory, one reason why this is such an informative case to study in more detail.17 The chapter will now take a closer look at three of the aforementioned judicial actors, namely, a US Military Tribunal, the Supreme Court for the British Zone, and the West German courts (particularly, the Federal Court of Justice (Bundesgerichtshof)).


1.4.1 Allied Tribunals

After the International Military Tribunal at Nuremberg had completed its work concerning the major war criminals, the Allies’ commitment to joint prosecution of the Nazi leadership came to a standstill.18 Thereafter, the prosecution of so-called secondary major war criminals (Zweitrangige Hauptkriegsverbrecher)19 was instead carried out separately by each of the four Allied powers. The history of those subsequent Allied prosecutions offers two extremes: one is the seminal and widely known Justice trial, while the other is the largely forgotten case law produced by the Supreme Court for the British Zone. Their common legal basis was formed by Control Council Law No. 10 (CCL 10),20 whose Article II(1)(c) provided that the following acts – as crimes against humanity – are “recognised as a crime”:


Atrocities and offenses, including but not limited to murder, extermination, enslavement, deportation, imprisonment, torture, rape, or other inhumane acts committed against any civilian population, or persecutions on political, racial or religious grounds whether or not in violation of the domestic laws of the country where perpetrated.


Art. II Paragraph (2) meanwhile explains that:


Any person without regard to nationality or the capacity in which he acted, is deemed to have committed a crime as defined in paragraph 1 of this Article, if he was (a) a principal or (b) was an accessory to the commission of any such crime or ordered or abetted the same or (c) took a consenting part therein or (d) was connected with plans or enterprises involving its commission or (e) was a member of any organization or group connected with the commission of any such crime […].



1.4.1.1 US Military Tribunal III (Nuremberg): The Justice Case 

The seminal Justice Case (United States of America v. Josef Altstötter et al.) was one of the twelve Nuremberg follow-up trials (Case No. 3). The trial opened in early 1947, before US Military Tribunal III. Its verdict was delivered on 3 and 4 December 1947. Sixteen jurists were in the dock, including prosecutors, justice ministry officials, and former judges of the People’s Court and the Special Court. The highest-ranking defendant was Franz Schlegelberger, a former undersecretary of state in the Reich Ministry of Justice; the most prominent Nazi jurists (Freisler, Thierack, and Bumke) were already dead.

Interestingly, the defendants were charged not for individual acts but for their participation in state crime. This prosecution strategy required, as a first step, establishing the criminal character of the Nazi legal system per se or certain sub-areas of it. A second step had to be the examination of the extent to which each individual defendant had consciously participated in or contributed to the system or sub-area in question. Accordingly, the major arguments made by the Tribunal in the judgment were twofold: first, the Nazi legal system constituted, per se, a criminal institution (making participation in it punishable under CCL No. 10); second, there is no judicial immunity.

The Tribunal identified seven areas of legislative and judicial acts, each of which was examined to determine whether the acts constituted crimes under international law: Cases in which the extreme penalty was imposed may in large measure be classified in the following groups:


	Cases against habitual criminals.

	Cases of looting in the devastated areas of Germany; committed after air raids and under cover of blackout.

	Crimes against the war economy – rationing, hoarding, and the like.

	
Crimes amounting to an undermining of the defensive strength of the nation; defeatist remarks, criticisms of Hitler, and the like.

	Crimes of treason and high treason.

	Crimes of various types committed by Poles, Jews, and other foreigners.

	Crimes committed under the Nacht und Nebel program and similar procedures.21


The Tribunal then drew an important distinction:


We merely hold that under the particular facts of this case we cannot convict any defendant merely because of the fact, without more, that laws of the first four types were passed or enforced. […] A different situation is presented when we consider the cases which fall within types 5, 6, and 7.22


The Tribunal followed the prosecution in firstly establishing that the Nazi legal system was to be considered per se a criminal institution, such that participation in it was punishable under Control Council Law No. 10:


The very essence of the prosecution case is that the laws, the Hitlerian decrees and the Draconic, corrupt, and perverted Nazi judicial system themselves constituted the substance of war crimes and crimes against humanity and that participation in the enactment and enforcement of them amounts to complicity in crime. […]

No defendant is specifically charged in the indictment with the murder or abuse of any particular person. If he were, the indictment would, no doubt, name the alleged victim. […]

The dagger of the assassin was concealed beneath the robe of the jurist.23


According to CCL 10 Art. II para. 1 (c), it was not possible to invoke the defense that the action was in accordance with the law in force at the time of the crime. In the opinion of the Tribunal, this rule did not constitute a violation of the prohibition of retroactivity since CCL 10 was, in the Tribunal’s view, merely a codification of principles of international law that were already recognized at the time of the crime.


The defendants claim protection under the principle nullum crimen sine lege, though they withheld from others the benefit of that rule during the Hitler regime. Obviously the principle in question constitutes no limitation upon the power or right of the Tribunal to punish acts which can properly be held to have been violations of international law when committed. […]

It would be sheer absurdity to suggest that the ex post facto rule, as known to constitutional states, could be applied to a treaty, a custom, or a common law decision of an international tribunal, or to the international acquiescence which follows the event. To have attempted to apply the ex post facto principle to judicial decisions of common international law would have been to strangle that law at birth.


As mentioned above, a key issue was the question of judicial immunity. As a concept, this was familiar to the US judges. The Tribunal explained:


In view of the conclusive proof of the sinister influences which were in constant interplay between Hitler, his ministers, the Ministry of Justice, the Party, the Gestapo, and the courts, we see no merit in the suggestion that Nazi judges are entitled to the benefit of the Anglo-American doctrine of judicial immunity. The doctrine that judges are not personally liable for their judicial actions is based on the concept of an independent judiciary administering impartial justice.

Furthermore, it has never prevented the prosecution of a judge for malfeasance in office. If the evidence cited supra does not demonstrate the utter destruction of judicial independence and impartiality, then we “never writ nor no man ever proved.” The function of the Nazi courts was judicial only in a limited sense. They more closely resembled administrative tribunals acting under directives from above in a quasi-judicial manner.24


The Tribunal rejected the two major arguments of the defense, namely, the claim that the defendants had no knowledge of systematic persecution and extermination and the contention that the defendants had simply remained in their position to prevent “worse things” from happening. The Tribunal explained:


This Tribunal is not so gullible as to believe these defendants so stupid that they did not know what was going on. […]

The pattern and plan of racial persecution has been made clear. General knowledge of the broad outlines thereof in all its immensity has been brought home to the defendants. The remaining question is whether or not the evidence proves beyond a reasonable doubt in the case of the individual defendants that they each consciously participated in the plan or took a consenting part therein.25


And went on:


That their program of racial extermination under the guise of law failed to attain the proportions which were reached by the pogroms, deportations, and mass murders by the police is cold comfort to the survivors of the “judicial” process and constitutes a poor excuse before this Tribunal. The prostitution of a judicial system for the accomplishment of criminal ends involves an element of evil to the State which is not found in frank atrocities which do not sully judicial robes.26


The Tribunal also rejected the defense’s argument that the accused had only applied existing law. The rejection was mainly based on referring to the explicit provision in CCL No. 10.

Ultimately, the Tribunal convicted all of the defendants but four, sentencing those who were found guilty to either life sentences or long terms of imprisonment. The convictions were for having perverted the system into one by way of which international crimes were committed under the pretext of the application of the law. It should be noted, however, that the Tribunal did not deal with the jurisprudence created by Nazi Germany’s regular courts but with the practices of the specially created tribunals mentioned above (Section 1.2).

Reactions to the judgment in Germany were either hostile or indifferent. Among the German population, the judgment was received with some criticism (viewed negatively as ‘victors’ justice’): the general understanding was that the judges had performed ‘normal legal activities’. It is also interesting to note that the judgment was largely ignored by the (West-)German judiciary and within academia until the 1990s. It has been argued that the “explosive verdict disappeared into the poison cupboard of German law faculties”.27 It is, indeed, telling that the complete German language version of the verdict was published for the first time as late as 1996.28 So the verdict had only a very limited signaling effect, if at all.


1.4.1.2 The Supreme Court for the British Zone 

It is worth recalling that the Supreme Court for the British Zone was not a ‘proper’ Allied Tribunal within the meaning of the IMT or the Nuremberg US Military Tribunals, these former being presided over by international – or, in the latter case, US-American – judges. Rather, the Supreme Court, although established by the British Military Government, was created for a limited period (1948–50) and with limited territorial jurisdiction. Its function was to bridge the jurisdiction of the now-defunct Reichsgericht, on the one hand, and the yet-to-be-established Bundesgerichtshof of West Germany, on the other, by serving as a court of last resort in regular criminal and civil proceedings. Its judges were German jurists who had opposed the Nazi regime and had accordingly been in exile or had themselves been persecuted. They were appointed by the British Military Government. The Court had jurisdiction for appeals against the verdicts of the regional courts in criminal cases. Like the US Military Tribunals before it, the Supreme Court applied Control Council Law No. 10. This fact, together with the fact that the judges were appointed by the British Military Government, allows us to regard the Supreme Court as an Allied Court for the purposes of this chapter. There were no similar courts in Germany’s other occupied zones.

The Court rendered four judgments that are relevant to our concerns. Interestingly – and, as we shall see, contrary to the finding of the Supreme Court – all defendants were ultimately acquitted, in all cases, either as the result of a retrial or via a later decision of the Federal Court of Justice. This makes the Supreme Court a very much isolated voice.

The Supreme Court held that the crime of perversion of justice (Rechtsbeugung) requires indirect intent only (dolus eventualis), whereas the (subordinated) regional courts had found that direct intent (dolus directus) was necessary. And it was the regional court’s position, which was later adopted by the Federal Supreme Court (Bundesgerichtshof) up to 1994 – we will come back to this issue in Section 1.4.2.

In addition, the Supreme Court held that the crime of perversion of justice does not have any ‘blocking effect’ (Sperrwirkung) with regard to the application of the offences spelt out in CCL No. 10. So a judge could be punished for crimes under Control Council Law No. 10, even if the elements of the crime of perversion of justice were not fulfilled. The Court explained:


[T]‌hat numerous courts, above all the “Volksgerichtshof” and many special courts, handled criminal law in a way which led to the fact that the law, instead of atoning for wrongs committed, became more and more a means of terrorist oppression.

In some cases, punishment was meted out for acts that, according to general opinion, were not worthy of punishment at all; in other cases, punishment was meted out for conduct that was in itself worthy of punishment, and which no longer bore any humanly tolerable relation to the event.

The victims of this handling of the law, which violated the principles of humanity, were so numerous that it was not a matter of individual cases but of a mass phenomenon, i.e., a case which should be covered by the provision of Art. II 1 c CCL 10.29


The Court noted:


The question whether a criminal judge could commit a crime against humanity by a sentence that was cruel in its severity was answered in the negative by the jury court on the grounds that, in the interest of the judge’s independence and personal inviolability, his prosecution under criminal law pursuant to § 336 StGB [i.e. the offence of judicial perversion of justice] was limited to the case of intentional bending of the law, but that there was no bending of the law as a matter of fact if the sentence imposed was within the statutory penalty range. To answer the question in the affirmative would mean the end of any independent administration of justice.

This position is legally erroneous. [...] The idea of wanting to heal the dependence of the administration of criminal justice in the Nazi era, in particular its dependence on Nazi ideology and Nazi direction of justice, by leaving unpunished an inhumanity of a judge’s decision born of it, is completely untenable. On the contrary, its punishment is intended to underscore and guarantee the restoration of a judiciary that judges only according to law and justice, independent of the influence of political power holders, and thus justifies the necessary public trust in judicial independence. […]

If, at a time when violence and arbitrariness dominated public life, judges […] abused this system to commit inhumanities, this was one of the most dangerous and intolerable forms of this type of crime.

It would be incomprehensible to exempt precisely such judges from being labeled and punished as inhumanity criminals because they were judges and should have judged independently. From the CCL 10, such a restriction cannot be inferred in any way.30


And further:


CCL 10 requires [...] everyone to choose to uphold the principles of humanity when a state law or its handling offered him the opportunity to violate them. There is no apparent reason why the judge alone should be exempt. [...]

In principle, therefore, the possibility must be affirmed that an adjudicating judge was guilty of the crime against humanity without at the same time realizing the elements of the crime of intentional perversion of justice under German criminal law.31


Therefore, the Supreme Court applied Control Council Law No. 10, in particular Art. II par. 1 (c), without regard to Nazi law in force at the time. With regard to the interpretation of the elements of crimes against humanity, and specifically with a view on cases of an intolerable disproportion between guilt and punishment, the Court found that:


To accept a criminal punishment from the state, not because this punishment is deserved by one’s own guilt, but because the state has found here a first-best object to deter others from the same deed by the example of an inexorable treatment, is intolerable degradation of the victim to a mere means for an end [...].

If this happens with severe damaging effect for the victim and from a system of an existing tyranny, then at the same time the supra-personal value of humanitas and as its guardian and bearer humanity itself is attacked, thus the objective facts of the crime against humanity according to the CCL 10 are fulfilled to that extent.32


As a result, the Supreme Court constitutes a clear counterpoint to the jurisprudence of the regional courts in the postwar period; the principles it developed could have been a starting point for the further punishment of Nazi-era judicial crimes by the courts of the Federal Republic. As we will see below, however, this was not the case.


1.4.2 (West-)German Courts

As we have seen, in Nuremberg the US judges had, with recourse to international law, rejected the so-called judges privilege. However, this privilege was being prominently discussed in German jurisprudence at the time, namely by the German legal philosopher Gustav Radbruch. In his essay “Statutory Lawlessness and Supra-Statutory Law” (Gesetzliches Unrecht und übergesetzliches Recht), published in 1946, Radbruch did not only substantiate what would come to be known as the ‘Radbruch formula’. He also commented on the criminal liability of Nazi judges who had imposed death sentences on the basis of Nazi laws.33 Radbruch stated:


The culpability of judges for homicide presupposes the simultaneous determination that they have perverted the law, since the independent judge’s decision can be an object of punishment only if he has violated the very principle that his independence was intended to serve, the principle of submission to the statute, that is, to the law.34


On the basis of this privilege, the question of whether a judge had fulfilled the prerequisites for the crime of judicial perversion of justice (Rechtsbeugung) became the bottleneck for sanctioning judicial crimes. Since criminal liability thus also depended on the intent to break the law, the question of how to deal with fanatical judges inevitably had to be asked. One could argue that a fanatical Nazi judge – a judge who was blinded by National Socialism – actually had no intent to break the law. With recourse to the judges privilege postulated by Radbruch, such an assumption had to lead to the conclusion that fanatical Nazi judges must not be convicted for their actions.35

The question of whether Radbruch’s idea of a judges privilege is convincing has to date remained open. It is true that today there is some evidence to suggest that a judge in a constitutional state can indeed only dispense justice without being influenced if he or she does not perceive themselves as being exposed to the permanent danger of being prosecuted for having imposed a sentence. The extension of this same principle to the National Socialist judiciary can, however, be countered by pointing out that this quite simply was not an independent judicial system.36 In any event, something else is noteworthy at this point: according to analysis by Thomas Vormbaum, there is some evidence that judges privilege, as postulated by Radbruch, was established on an ad hoc basis – i.e., without historical precedent – after the end of the Third Reich.37 Seen in this light, the first beneficiaries of this privilege were thus the very judges who had acted between 1933 and 1945.

When the first proceedings against Nazi judges were conducted, German jurisprudence had, in principle, two legal bases at its disposal. The first was the Criminal Code (Strafgesetzbuch – StGB), and the second was Control Council Law No. 10, whose use by the German courts had been authorized by the Allies (although it was finally repealed, in 1956).38 After some wavering, the (West) German judiciary based its jurisprudence on Nazi judicial crimes on judges privilege.39 This resulted in only a handful of Nazi judges being convicted in West Germany prior to 1990,40 in contrast to the German Democratic Republic’s convictions of over 140 Nazi judges and prosecutors in the same period.41 It should be noted nonetheless that many of these GDR judgments were handed down under conditions that were contrary to the rule of law.42

In the mid-1990s, something remarkable occurred in the German judiciary. The Federal Court of Justice, which had in the preceding decades made a significant contribution to the lack of prosecution of Nazi judges, made the rare move of issuing a public apology. In 1995, they issued a verdict containing the following statement:


Judges of the Nazi judiciary who had passed death sentences were [...] not held accountable by the Federal German judiciary [...]. In the fact that this did not happen lies a momentous failure of federal German criminal justice.43


The admission appears as part of the published statement of reasoning in a verdict dealing with the matter of a GDR judge’s possible perversion of justice through his participation in death sentences. As in other proceedings in the 1990s,44 in this case, the judge’s actions were found to have constituted judicial perversion of justice.45

An observer may take the different ways in which members of the National Socialist judiciary and the GDR judiciary were dealt with under criminal law as evidence that West German post-war judges acted in a biased manner.46 In fact, there is no room for a judges privilege wherever judicial activity is only an outer shell that serves as a cover for an oppressive regime. Those who do not judge, but only order execution, have to answer like any other citizen without privileges.47


1.5 Conclusion

Post-war efforts in Germany to settle accounts for Nazi-era judicial injustice – NS-Justizunrecht – were pathbreaking. For the first time, Justizunrecht was made systematically subject to judicial scrutiny.
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