TRANSITIONAL JUSTICE
AND THE CRIMINAL
RESPONSIBILITY OF JUDGES

Edited by
Claudia Cardenas, Jaime Couso,

Florian JeBberger and Milan Kuhli




Transitional Justice and the Criminal
Responsibility of Judges

This collective volume delves into the criminal responsibility of judges under
authoritarian regimes, with case studies from Germany, Argentina, and Chile,
examining their involvement in criminal human rights abuses and failures to pro-
tect victims from such crimes.

Through comparative analysis, this volume offers insights into the legal and
doctrinal challenges of prosecuting judicial involvement in crimes such as murder
(‘judicial murder’), kidnapping, unlawful detention, and torture. Bridging a gap in
transitional justice and international criminal law literature, it focuses on the rarely
explored criminal responsibility of judges beyond judicial misconduct. In doing
so, it provides readers with a deeper understanding of judicial roles in authoritarian
regimes and the complex legal standards involved in prosecuting such cases. It also
informs the ongoing discourse on judicial accountability and the potential legal
implications for judges in contemporary contexts.

Transitional Justice and the Criminal Responsibility of Judges is ideal for
students, scholars, and civil servants or practitioners working in the domestic or
the international criminal justice system.

Claudia Cardenas is Associate Professor in the Department of Criminal Sciences
at the Faculty of Law of the Universidad de Chile.

Jaime Couso is Professor in the Department of Criminal Law and Dean of the
Faculty of Law at Universidad Diego Portales (Chile).

Florian JeBberger is Professor at Humboldt-Universitdt zu Berlin (Germany),
where he holds the Chair in Criminal Law, Criminal Procedure, International
Criminal Law, and Modern Legal History.

Milan Kuhli is Professor and Vice Dean for Academic Affairs of the Faculty of
Law at Universitdt Hamburg (Germany), where he holds the Chair in Criminal Law
and Criminal Procedure, including its International and Historical Context.



Directions and Developments in Criminal Justice and Law

www.routledge.com/Directions-and-Developments-in-Criminal-Justice-and-
Law/book-series/DDCJL

The ways in which crime is constructed in society is of time-honored interest to
criminologists across the globe. The ever-changing landscape of what is criminal
and what is not affects scholars and policymakers in their approach to the body of
law defining prohibited conduct, how that law evolves, and the modes by which
it is administered. Rule of law cannot exist without a transparent legal system,
strong enforcement structures, and an independent judiciary to protect against the
arbitrary use of power. Critical consideration of the mechanisms through which
societies attempt to make the rule of law a reality is essential to understanding and
developing effectual criminal justice systems. The Directions and Developments
in Criminal Justice and Law series offers the best research on criminal justice
and law around the world, offering original insights on a broadly defined range
of socio-legal topics in law, criminal procedure, courts, justice, legislation, and
jurisprudence. With an eye toward using innovative and advanced methodologies,
series monographs offer solid social science scholarship illuminating issues and
trends in law, crime, and justice. Books in this series will appeal to criminologists,
sociologists, and other social scientists, as well as policymakers, legal researchers,
and practitioners.

17. The Political Economy of Plea Bargaining
Robert Schehr

18. Wrongful Convictions and the Criminalization of Innocence
International Perspectives on Contributing Factors, Models of Exoneration
and Case Studies
Edited by Kathryn M. Campbell, Barak Ariel, Anat Horovitz and
Irwin Cotler

19. Transitional Justice and the Criminal Responsibility of Judges
Edited by Claudia Cardenas, Jaime Couso, Florian Jeberger and
Milan Kuhli


http://www.routledge.com/Directions-and-Developments-in-Criminal-Justice-and-Law/book-series/DDCJL
http://www.routledge.com/Directions-and-Developments-in-Criminal-Justice-and-Law/book-series/DDCJL

Transitional Justice and
the Criminal Responsibility
of Judges

Edited by Claudia Cardenas,
Jaime Couso, Florian JeB3berger and
Milan Kuhli

In Collaboration with Cath Collins

£} Routledge

g Taylor &Francis Group

LONDON AND NEW YORK



First published 2025
by Routledge
4 Park Square, Milton Park, Abingdon, Oxon OX14 4RN

and by Routledge
605 Third Avenue, New York, NY 10158

Routledge is an imprint of the Taylor & Francis Group, an informa business

© 2025 selection and editorial matter, Claudia Cardenas, Jaime Couso, Florian JeBberger
and Milan Kuhli; individual chapters, the contributors

The right of Claudia Cardenas, Jaime Couso, Florian JeSberger and Milan Kuhli
to be identified as the authors of the editorial material, and of the authors for their
individual chapters, has been asserted in accordance with sections 77 and 78 of the
Copyright, Designs and Patents Act 1988.

All rights reserved. No part of this book may be reprinted or reproduced or utilised
in any form or by any electronic, mechanical, or other means, now known or
hereafter invented, including photocopying and recording, or in any information
storage or retrieval system, without permission in writing from the publishers.

Trademark notice: Product or corporate names may be trademarks or registered trademarks,
and are used only for identification and explanation without intent to infringe.

British Library Cataloguing-in-Publication Data
A catalogue record for this book is available from the British Library

ISBN: 9781032746043 (hbk)
ISBN: 9781032746081 (pbk)
ISBN: 9781003470069 (ebk)

DOI: 10.4324/9781003470069

Typeset in Times New Roman
by Newgen Publishing UK


http://dx.doi.org/10.4324/9781003470069

Contents

List of Contributors
Preface
List of Abbreviations

Introduction
JAIME COUSO AND FLORIAN JERBERGER

PART I
Case Studies: Germany, Argentina, and Chile

1 Settling Accounts for Nazi-era Judicial Injustice (NS-Justizunrecht)
before Allied and (West-)German Courts: Charting New Territories
and Failed Opportunities
FLORIAN JEBBERGER AND MILAN KUHLI

2 Malfeasance in Office as a Crime in the Context of Dictatorships: The
Example of Judicial Perversion of Justice in the East German
Waldheim Trials
KAT CORNELIUS

3 Prosecuting State Criminality after German Unification: Judging the
Judges
GERHARD WERLE AND MORITZ VORMBAUM

4 Dictatorship and Judicial Complicity: The Case of Argentina
OMAR PALERMO

5 Judicial Murder in Chile: Patterns, Cases, and Doctrines for
Prosecuting Jurists
JAIME COUSO

Viii
Xiii
Xiv

XIX

18

27

48

63



vi Contents

6 Self-Representations of the Chilean Judiciary Regarding Their
Responsibility in Relation to the Crimes of the Dictatorship
DANIELA ACCATINO

PART II
Judicial Immunity and the Invalidation of Judicial Decisions

7 Judicial Immunity and Its Limits: The Anglo-American Approach
NANCY AMOURY COMBS

8 Judicial Immunity: A South American Approach
JAVIER WILENMANN

9 Invalidation of Judicial Decisions in Cases of Farcical
Prosecutions: A German Perspective
MARKUS ABRAHAM

10 Invalidation of ‘Judicial’ Decisions in Cases of Sham or Show
Trials: An International Criminal Law Perspective
CLAUDIA CARDENAS

11 Fraudulent Res Judicata and Impunity: A Chilean Perspective
JUAN PABLO MANALICH R.

PART III
Intent, Mistake of Law, and Other Issues of Imputation

12 Judicial Abuse and Mistake of Law: A Normative Approach Based
on a Comparative Law Perspective
ANTONIO MARTINS

13 Defending the Indefensible: The Mistake of Law Defense
Applied to the Case of Judges in Dictatorships and Rogue
Regimes — A Comparative Approach
ALEJANDRA CASTILLO ARA

14 Judicial Murder, Torture, and Unlawful Detention: An Overview
from the Italian Legal System
FRANCESCO VIGANO

75

93

95

109

119

131

142

155

157

169

180



Contents  vil

15 On the Relationship between Judicial Perversion of Justice and
Judges’ Participation in Crimes against Humanity 194
LUIS E. ROJAS A.

PART IV
Modes of Responsibility and Criminal Association 205

16 Superior Responsibility and Judicial Murder: When Judges Are Not
‘Superior’ 207
HECTOR HERNANDEZ BASUALTO

17 Jurists’ Responsibility for Crimes of Dictatorships: An International
Criminal Law Perspective 218
ELIES VAN SLIEDREGT

18 Judges’ Responsibility for Participation in a Criminal Association:
A Comparative and Theoretical Analysis 231
FERNANDO LONDONO M.

19 Judges as Criminal Associates of Totalitarian Regimes: The Chilean
Case under the Framework of International Law 244
ROCIO LORCA

20 A Judge’s Participation in a Criminal or Terrorist Organization: From
Nuremberg to Contemporary German Criminal Law 256

JULIA GENEUSS

Closing Remarks 267
CLAUDIA CARDENAS AND MILAN KUHLI

Index 272



Contributors

Markus Abraham is based at the University of Hamburg (Chair of Prof. Jochen
Bung) and at time of writing was interim Professor of Criminal Law and
Criminal Procedural Law at the University of Freiburg. He holds first degrees
in law and in philosophy, and his doctoral thesis in law, in the area of theory of
punishment, is entitled ‘Norm, Sanction, Faith: The Significance of Pain and
Punishment Today’ (2018). Abraham is presently working on the question of
omission and the duty to rescue.

Daniela Accatino holds a first degree in Legal and Social Sciences from Universidad
de Chile (1996), and qualified as a lawyer in 1997. She holds a PhD in Law from
the University of Granada, Spain (2006), and in 1999 joined the Faculty of the
Law School of the Universidad Austral de Chile, where she is currently Dean
of Law. Her main areas of research are transitional justice; legal reasoning; evi-
dence theory; theory of norms and legal reasoning; proof and constitutionalism;
and judicial activism and the constitutional state. She is the author of numerous
scientific publications in the area of her area of expertise.

Claudia Cardenas is Associate Professor of the Department of Criminal Sciences
at the Faculty of Law of the Universidad de Chile, having served as Department
Director between 2021 and 2023. She holds LLM and Doctor luris degrees from
Humboldt-Universitét zu Berlin, and a first degree in Legal and Social Sciences
from the Universidad de Chile. She is a former Director of the Graduate
School (2016-2017) and the Human Rights Center (2014-2016) of the Faculty
of Law of the Universidad de Chile, and of the Legal and Political Science
Group at Chile’s National Fund for Scientific and Technological Development
(FONDECYT) (2015-2016). Her academic work involves undergraduate and
postgraduate teaching, research, and outreach, while her research publications
are mainly related to international and transnational criminal law and human
rights.

Alejandra Castillo Ara is a lawyer with a first degree in Legal Sciences from the
Universidad Adolfo Ibaiez, Santiago de Chile. She holds LLM and Doctor Iuris
degrees from the Albert-Ludwigs-Universitét in Freiburg, Germany. She is cur-
rently Professor of Criminal Law at Chile’s Universidad Diego Portales, where



List of Contributors  ix

she directs the Department of Criminal and Criminal Procedural Law. She has
published several articles and books on the topic of mistake of law, including
Normbefolgungsunfihigkeit im Strafrecht (Duncker & Humblot 2019).

Nancy Combs is the Ernest W. Goodrich Professor of Law, Robert E. and Elizabeth
S. Scott Research Professor, and Director of the Human Security Law Center
at William & Mary Law School, in Virginia, USA. She specializes in issues of
international criminal justice and has authored two books (Cambridge University
Press and Stanford University Press) along with dozens of law review articles.

Kai Cornelius is Professor of Criminal Law at Universitdt Hamburg. He received
his doctorate from Universitit Heidelberg, Germany, in 2005 for a dissertation
with a legal-historical background. In 2014, he completed the habilitation pro-
cedure at Universitit Heidelberg and now he holds the Chair of Criminal Law
with International Criminal Law at Universitdt Hamburg. In 2023, he was also
appointed as a Judge at the Hanseatic Higher Regional Court in Hamburg.

Jaime Couso is Professor and Dean of Law at Universidad Diego Portales, Chile.
He holds a Doctor of Laws degree from the Universidad de Sevilla, Spain, and
has been a Postdoctoral Fellow of the Alexander von Humboldt Foundation
at the Humboldt Universitit zu Berlin, Germany, a Fulbright Postdoctoral
Fellow at the University of California at Berkeley, USA, and a Magdalene
Schoch Fellow at Germany’s Universitdt Hamburg. He was lead researcher on
the project ‘Criminal Responsibility for Human Rights Violations Committed
in the Exercise of Judicial Functions’, funded by Chile’s National Agency for
Research and Development, ‘ANID’.

Julia Geneuss is Professor of Criminal Law, Criminal Procedure and International
Criminal Law at Universitdt Potsdam, Germany. She obtained her higher
Habilitation degree from the Universitdt Hamburg, and her Doctorate from
Humboldt-Universitdt zu Berlin, both in Germany. She holds a Master of
Laws Degree in International Legal Studies from the New York University
School of Law, and is co-chair of the editorial committee of the Journal of
International Criminal Justice (Oxford University Press). Her research focuses
on international — in particular, German international — criminal law, as well as
European and transnational criminal law.

Héctor Hernandez Basualto is Professor of Criminal Law and Research
Coordinator at the Universidad Diego Portales, Santiago de Chile. He holds
a first degree in law from the Pontificia Universidad Catolica de Chile, and
LLM and doctoral degrees from the Universitit Freiburg, Germany. He was
a Postdoctoral Fellow of the Alexander von Humboldt Foundation at the
Universities of Bonn, Miinchen and K6ln, Germany.

Florian JeBberger is Professor at Humboldt-Universitét zu Berlin (Germany),
where he holds the Chair in Criminal Law, Criminal Procedure, International
Criminal Law, and Modern Legal History. He has been a Visiting Professor,
inter alia, at Columbia Law School (USA), and the Universities of Haifa (Israel),



x  List of Contributors

and Ferrara (Italy). His teaching and research interests are centered on inter-
national and comparative criminal law and modern legal history. A Co-Editor-
in-Chief of the Journal of International Criminal Justice (Oxford University
Press) he has published widely in those areas and is, inter alia, a co-author, of
Principles of International Criminal Law (4th edn, Oxford University Press,
2020 with G. Werle). and a co-editor of Why Punish Perpetrators of Mass
Atrocities? (Cambridge University Press, 2020, with J. Geneuss), Domesticating
International Criminal Law (Routledge, 2023, with C. Meloni and M. Crippa),
and International Criminal Law — A Counter-Hegemonic Project? (Asser Press/
Springer, 2023; with L. Steinl and K. Mehta).

Milan Kuhli is Professor of Law at Universitit Hamburg (Germany), where
he holds the Chair in Criminal Law and Criminal Procedure (including its
International and Historical Context), and is Vice Dean for Academic Affairs
at the Law Faculty. In addition, he is a Judge of the Hamburg Higher Regional
Court. His teaching and research interests are in criminal law, criminal pro-
cedure, and modern legal history. His recent publications include Geschichte
des Strafrechts (Nomos, 2025), Normentheorie und Digitalisierung (Nomos,
2023, co-ed. with F. Rostalski), Vielfalt im Recht (Duncker & Humblot, 2022,
co-ed. with M. Schmidt), and Korruption — Demokratie — Strafrecht. Ein
Rechtsvergleich zwischen Brasilien und Deutschland (Mohr Siebeck, 2022, co-
ed. with F. JeBberger et al.).

Fernando Londofio M. is Full Professor of Criminal Law at Universidad Diego
Portales Law School, Santiago, Chile. He holds a PhD from the Universita
degli Studi di Ferrara, Italy (2008) and a Bachelor of Laws degree from the
Universidad de Chile (2001). He held a Postdoctoral Fellowship awarded by
the Fundacion Carolina (Madrid, UAM, 2017), and in 2019 was invited to join
the Doctoral Faculty of the Dottorato in Scienze Giuridiche at the Universita
degli Studi di Milano, Italy. He has held visiting professorships by invitation
at the Universidad Autonoma de Madrid, Spain (2019) and the Universita degli
Studi di Milano (2022). Prof. Londoiio’s scholarship deals mainly with white
collar crime and the legal theory of crime.

Rocio Lorca is Associate Professor and Research Director at Universidad de Chile
Law School. She was a Hauser Global Scholar at the New York University School
of Law (New York University, USA, 2022-2023). She holds a law degree from
the University of Chile (’07), an LLM (’10), and a JSD (°15) from New York
University. Her research and publications focus on the philosophy of punish-
ment, particularly the relationship between criminal justice and other spheres
of justice, such as economic and political justice. She is currently working on a
revision of the concept of impunity.

Juan Pablo Maiialich R. is Professor at the Law Faculty of the Universidad de
Chile, where he served as Director of the Department of Criminal Law between



List of Contributors  xi

2017 and 2021. He has held research fellowships from the German Academic
Exchange Service and the Alexander von Humboldt Foundation, and has
been a visiting professor at the University of Puerto Rico and the Universidad
Auténoma de Madrid, Spain. He is the author of nine books and more than a
hundred articles and book chapters, mainly addressing philosophical, theoretical
and doctrinal problems of both the general and the special parts of criminal law.

Antonio Martins is Professor of Criminal Law at the Universidade do Estado
do Rio de Janeiro, Brazil, and Professor of Criminal Law and Criminology
at Brazil’s Universidade Federal do Rio de Janeiro. He holds higher (LLM
and Doctor luris) degrees from the Goethe-Universitit, Frankfurt am Main,
Germany.

Omar Palermo is Professor of Criminal Law at the Universidad Nacional de Cuyo,
Mendoza, Argentina, and a judge of the Supreme Court of Justice of Mendoza,
Argentina. He holds a PhD in law from Pompeu Fabra University, Barcelona,
Spain, and was a postdoctoral researcher at the University of Freiburg, Germany,
funded by the Alexander von Humboldt Foundation (2018-2021). He previ-
ously served as Attorney General to the Federal Court of Appeals of Mendoza,
and is a former coordinating prosecutor of the regional Prosecutor’s Office for
Crimes against Humanity, under whose auspices the ‘Mendoza megacase’,
involving judges and prosecutors of the Argentine dictatorship era, was pursued.

Luis E. Rojas A. received his doctorate from the Albert-Ludwigs-Universitit
Freiburg, Germany, with a thesis on fraud against the State (‘ Haushaltsuntreue’).
He was a Postdoctoral Fellow of the Alexander von Humboldt Foundation, and
Lecturer in Criminal Law at the Law Faculty of Chile’s Universidad Alberto
Hurtado, and is currently Professor in the Department of Criminal Sciences of
the Universidad de Chile.

Elies van Sliedregt is Chair of Criminal Law & Procedure at the Law School
of Tilburg University in the Netherlands. She was previously Professor of
International Criminal Law at Leeds University, UK, and Dean of the Law
School at the Vrije Universiteit in Amsterdam (2011-2015). Prior to this she
held posts at the Universities of Leiden, and Utrecht, in the Netherlands. She is
a Fellow of McLaughlin College, York University (Toronto, Canada), a Trustee
at the British Institute of International and Comparative Law (BIICL) and a
member of the Royal Netherlands Academy of Arts and Sciences, ‘KNAW”.

Francesco Vigano has been Professor of Criminal Law at Universita Bocconi,
Milan, Italy, since 2016, concurrently serving as a judge on the Italian
Constitutional Court (a position to which he appointed by the President of the
Republic on February 2018, for a nine-year term). He previously occupied the
Chair in Criminal Law at the Universita degli Studi, Milan, and was Secretary
General of the Société Internationale de Défense Sociale (2012-2018). He



Xii

List of Contributors

was co-founder of the legal journal “Diritto penale contemporaneo — Rivista
trimestrale”  (www.penalecontemporaneo.it/rivista-trimestrale), and has
authored, co-authored, or co-edited 14 books, including a monograph (2021) on
the proportionality of penalties. His research currently focuses on human rights
and criminal law, constitutional criminal law, and medical law.

Moritz Vormbaum is Professor of Criminal Law, Criminal Procedure and

International Criminal Law at Universitdt Miinster, Germany. Prior to taking up
this post he was Senior Researcher at Humboldt-Universitdt zu Berlin, as well as
Coordinator and Lecturer at the South African-German Centre for Transnational
Criminal Justice.

Gerhard Werle was Director of the African-German Network on Transitional

Criminal Justice, and is Professor Emeritus at Humboldt-Universitit zu Berlin,
Germany, where he held the Chair in German and International Criminal
Law, Criminal Procedure and Modern Legal History from 1993 to 2020. He
has authored and edited dozens of books in the field of international crim-
inal law and transitional justice, such as Justiz-Strafrecht und polizeiliche
Verbrechensbekdimpfung im Dritten Reich (De Gruyter 1989), Die strafrechtliche
Aufarbeitung von DDR-Unrecht (2nd edn, De Gruyter 2020 co-authored with
K. Marxen and M. Vormbaum), and Principles of International Criminal Law
(4th edn, Oxford University Press, 2020, co-authored with F. JeBberger).

Javier Wilenmann is Professor of Criminal Law and Director of the Centro de

Investigacion en Derecho y Sociedad at Chile’s Universidad Adolfo Ibafiez. He
received his PhD from the Albert-Ludwig-Universitit Freiburg, Germany, and
his law degree at the Universidad de Chile. His research deals with institutional
behavior in the field of criminal justice, and with doctrinal work on criminal law.


http://www.penalecontemporaneo.it/rivista-trimestrale

Preface

This volume addresses a largely neglected aspect of transitional justice: the crim-
inal responsibility of judges for their activity under authoritarian or totalitarian
rule, and their involvement in crimes under international law.

The issue, its political relevance, and the complex theoretical and doc-
trinal questions that it raises, led the editors to convene leading experts to make
contributions to this collective volume, which deals with relevant cases and cross-
cutting topics. The experts gathered for this purpose include scholars with a back-
ground in transitional justice and international and comparative criminal law. They
represent different legal systems and traditions including those of Chile, Argentina,
Brazil, Germany, the Netherlands, Italy, and the United States.

Early drafts of the chapters were presented at a conference in Santiago de Chile
in June 2023. The conference was hosted by Universidad de Chile and Universidad
Diego Portales, and was convened by the editors of this volume jointly with
Professor Juan Pablo Manalich.

The result of this enterprise is an unprecedented volume that offers a comparison
of the different patterns of judicial involvement in the crimes of a dictatorship that
are discernible in the cases under study. The book also sheds light on how different
legal systems have dealt with the phenomenon, identifying commonalities and
relevant differences and evaluating the conditions under which criminal liability of
judges could be asserted.

We are indebted to Professor Cath Collins, who provided invaluable support
by language editing the volume. Julius Bayon, Luca Hauffe Charlotte Kallien,
Dr. Hannah Ofterdinger, Micael Soares-Kamprad, and Hannah Welling helped with
the copyediting of the manuscript. We are also grateful to Universitit Hamburg,
Universidad de Chile, Universidad Diego Portales, and Humboldt-Universitdt zu
Berlin for providing funding for both the originating conference and this volume.
Morwenna Scott, Commissioning Editor at Routledge, did an excellent job
throughout the production process.

Santiago, Berlin, and Hamburg
June 2024

Claudia Cardenas, Jaime Couso,
Florian Jefsberger, and Milan Kuhli
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Introduction

Jaime Couso and Florian Jefsberger

This book deals with the criminal responsibility of judges for their activities under
authoritarian or totalitarian rule. It does so in a historical and comparative per-
spective, taking as its starting point the precedents offered by German and South
American dictatorships and highlighting the global significance of the topic for
scholarship in transitional justice and international criminal law. Establishing
criminal responsibility for murder, torture, and unlawful detention committed or
assisted through exercise of a judicial role — or, indeed, through failure to exercise
such a role — poses highly complex legal and political questions. These often sur-
face in contexts where transitional or post-transitional criminal prosecutions are
being pursued or considered, in post-authoritarian or post-conflict settings.

The prosecution of actors other than military and political leaders or personnel
has been somewhat neglected, in scholarship as in practice, since the ‘renaissance’
of international criminal law and the emergence of transitional justice as a dis-
tinct line of scholarship in the 1990s. Only recently has the issue of responsibility
of judicial actors been propelled into the forefront of transitional justice scholar-
ship due to several court proceedings in Argentina,' and to some extent in Chile,?
building on previous case law from the post-World War II period. This explains
why these precise settings are among the case studies by way of which this volume
provides further treatment of the topic.

By comprehensively analyzing these recent developments and the substan-
tive and procedural law questions that underlie them, the present volume aims to
make a contribution to scholarly discourse on this matter by providing the where-
withal for a historical and comparative foundation. That the present topic cannot be
reduced to a matter of mere legal history, nor treated as of importance only to South
America or to Germany, is amply demonstrated by contemporaneous efforts to hold
accountable judges from Iran, Russia, Turkey, and elsewhere for involvement in
what may amount to international crimes.

1 From Nuremberg to Mendoza

The most prominent precedent dealt with in this volume dates back to what is
usually referred to as the ‘Justice Case’, heard before a US Military Tribunal in
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Nuremberg after World War II. Famously, during that case, the expression ‘judicial
murder’ was used by the prosecution as a rationale for charging some defendants.
The term was applied to killings that resulted from death sentences those defendants
had handed down in application of aberrant criminal provisions, or in the context
of blatantly unfair trials. As the Tribunal famously explained, “The dagger of the
assassin was concealed beneath the robe of the jurist”.? Since the Justice Case
there have been other instances of criminal prosecutions and convictions, whether
for judicial murder or for what might, in the same vein, be referred to as ‘judi-
cial torture’ and ‘judicial unlawful detention’, perpetrated in dictatorial contexts.
A feature common to all of the extant examples is that the defendants were found
guilty not — or not only — of ‘judicial perversion of justice’, but also of the criminal
consequences resulting from it. That is, they were treated as though they them-
selves had perpetrated the ensuing killings, torture, and kidnappings; and indeed
the guilty verdicts that were handed down asserted that they did.

Seventy years later, and thousands of miles away from Nuremberg, in 2017 four
former Argentine judges and public prosecutors were sentenced to life imprison-
ment as one result of a large-scale criminal prosecution, known as the ‘megacausa’,
carried out in the Argentine city of Mendoza. The grounds for the convictions
were that the four had deliberately failed to prosecute secret police agents who
had arrested, tortured, and eventually murdered several political dissidents; des-
pite having had a legal duty to do so, and to protect victims whose deaths — it was
asserted — they could have prevented. The decision set a historical precedent for
South American transitional justice, entailing some political — and arguably legal —
consequences for other countries. These include Chile, whose Supreme Court had
granted the 2013 extradition of one of the four defendants to Argentina after finding
the charges outstanding against him in Mendoza to also be punishable as murder
under Chilean criminal law.

Over the course of the seven decades that separated Nuremberg from Mendoza,
Germany once again saw judges were convicted of judicial murder, both in socialist
East Germany (the German Democratic Republic, GDR) and in the reunified
Federal Republic after 1990. First, GDR courts convicted dozens of Nazi judges
and prosecutors for wartime actions similar to those the ‘Justice Case’ had dealt
with. Later (after 1990) a handful of GDR judges were in turn convicted over
some of the custodial sentences and death sentences they had handed down against
Nazi war criminals. This second tier of prosecutions took as its basis the unfair-
ness of the prosecutions and trials to which the former Nazi collaborators had been
subjected in the GDR.

2 Between Immunity and Responsibility

The theoretical and doctrinal foundations of the decisions discussed here, by which
judges were convicted of murder, kidnapping, or torture, are by no means settled
matters. ‘Show trials’ present a relatively straightforward example, but in several
other instances too, there has been criminal prosecution and trial of prosecutors
and judges who acted on the basis of unjust, but applicable, laws to deliver or
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uphold unfair convictions with consequences including imprisonment or even
death. Moreover, judicial or prosecutorial failure to prevent killings, tortures,
and kidnappings committed by state agents during dictatorships are absolutely
not simple cases of criminal liability of the respective prosecutors or judges as
perpetrators or aiders and abetters of these crimes.

In fact, this is a matter about which legal traditions tend to diverge. The Anglo-
American legal tradition seems to abide by the principle of judicial immunity, at
least where there is an actual exercise of jurisdiction. Accordingly, judges face,
at most, the risk of being held liable for judicial misconduct. By contrast, other
traditions — German criminal law among them — find it less difficult to ascribe
criminal liability for killings or unlawful detentions, so long as the judge’s deci-
sion can also be considered to have constituted judicial ‘perversion of justice’
(Rechtsbeugung (Germ.); prevaricacion (Sp.)). Under such circumstances a
defendant will be convicted for judicial perversion of justice in addition to — not
instead of — murder or unlawful detention. In 2017, the Argentine court that heard
the Mendoza ‘megacausa’ case rejected a defense argument based on the first of
the traditions characterized above: the defense had alleged that when judges, by
omission, fail to prevent a killing, they do not commit murder but, at most, the
crime of judicial dereliction of duty (an omissive variant of judicial misconduct).
In its ruling, the Court instead seems to have favored the German tradition, just as
the Chilean Supreme Court had done in its extradition ruling.

Criminal liability of judges and prosecutors for murder, torture, and unlawful
detention also raises complicated issues of causality, mens rea, and modes of
liability, especially in cases of failure to prevent these crimes. Asserting such
liability could pose questions related to the weak or absent causal link between
the justice officer’s conduct and the result of the crime, depending on prevailing
patterns of judicial involvement in criminal repression in each historical case.
Thus, for example, factors such as the degree of proximity between courts and
agents ordering or directly perpetrating a dictatorial regime’s crimes, and/or the
level of legal formality of the proceedings, would have to be considered.

Criminal intent or — more broadly — mens rea requirements could moreover be
difficult to prove if justice system officers were not certain what would happen to
detainees; were unaware of their actual power to intervene, or were afraid of the
consequences of such an intervention for their personal safety, to a degree that
would affect their capacity to act willingly. Finally, if judicial immunity is rejected,
a defense of mistake of law could be raised if the defendant is not to be blamed for
having mistakenly assumed that they were bound by law to prosecute and convict.

3 Novelty of This Research in the Field

Relatively little scholarly work has been done on this issue.* While previous works
do exist, their main contributions are in identifying patterns of judicial involvement
with authoritarian repression, and reflecting on the limited, but in some contexts
nonetheless real, margin of action that courts might enjoy if seeking to use their
power to prevent human rights violations.
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The present volume offers a fresh analysis of all major legal issues specific-
ally related to criminal responsibility for judicial involvement in murder, unlawful
detention, and torture. It is also innovative in comparing the already well-known
examples of the Nuremberg ‘Justice Case’, East German prosecutions of former
Nazis, and reunified German prosecutions of East German judges and prosecutors,
with more recent cases not previously discussed in legal scholarly literature in
English (namely, Argentina’s 2017 megacausa ruling, and recent rulings in Chile
invalidating verdicts of dictatorship-era courts-martial).

In so doing, as mentioned above, the volume fills a gap in transitional justice
and international criminal law scholarship by comprehensively analyzing these
developments, and the underlying substantive and procedural law issues, for the
first time.

4 Structure of This Volume

Thestructure ofthe volume reflects the aims and ambitions setoutabove. Immediately
following this introduction (written by two of the editors, Couso and Jefberger),
Part I of the book presents case studies carefully selected for relevance. These deal,
in turn, with the Nazi period in Germany; the East German Socialist regime; the
1976—1983 Argentine military dictatorship; and the Pinochet dictatorship in Chile.
The chapters that make up this part are by JeBberger and Kuhli (the Nazi era’s
‘NS-Justizunrecht’), Cornelius (‘Waldheim Trials”), Werle and Vormbaum (East
Germany’s ‘SED’-dictatorship), Palermo (the Mendoza ‘Megacausa’), Couso
(the Pinochet dictatorship), and Accatino (self-representations by Chilean judges).
Together, they offer a legal-historical account of the main precedents that case
studies offer. Beginning with the Nuremberg ‘Justice Case’, which ushered in the
contemporary history of criminal prosecution of ‘judicial murder’, the part goes on
to study the re-emergence of this same issue that was brought about by the post-
1990 prosecution, in democratic Germany, of judges from the former GDR. Next, it
traces the beginnings of the ‘internationalization’ of this new chapter of transitional
justice. This is exemplified first through the ‘megacausa’ prosecutions in Argentina,
and then by recent events in Chile. These include the invalidation of the historical
decisions of dictatorship-era courts martial and the convictions of some of their
members, along with demonstrable change in the attitude of the Chilean Supreme
Court regarding its own historical responsibility for atrocities. Notwithstanding
fundamental differences between the various German and South American settings
and periods discussed in this part, ‘dictatorship’ is used across Part I as an umbrella
term to denote the authoritarian or totalitarian rule under which the grave human
rights violations at issue here took place. Germany, Argentina, and Chile have
after all each faced — albeit in distinct historical circumstances and to a differing
degree — the challenges entailed by (efforts to) hold judges or members of military
tribunals responsible for crimes committed through the exercise of jurisdiction,
or indeed through a failure to duly exercise it. Any reader concerned with this
topic cannot but wish to learn more about these particular case studies, as they are
the first to emerge after the half-century of oblivion that followed the Nuremberg
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‘Justice Case’. It was, precisely, in the three countries that are our focus in Part
I that criminal prosecution of judges experienced a renaissance, built moreover on
a moral rationale and doctrinal foundations akin to those that had led, five decades
earlier, to the conviction of Germany’s Nazi jurists. The fact that each of the three
contemporaneous case studies has been relatively well researched in its own right
(providing a solid point of departure for our specific interests) further strengthens
our analytical framework, as does the fact that we are dealing with three countries
that have a shared understanding of the foundations of criminal liability.

In its subsequent parts and their component chapters, the volume groups together
three sets of studies on crosscutting topics.

Part II embarks upon identification and analysis of some of the complex the-
oretical and legal-doctrinal issues raised by the prosecutions and trials studied in
Part L. In particular, it deals with factors that could limit the possibility of a con-
viction: judicial immunity, res judicata, and the ‘blocking effect’ of convictions
for malfeasance. This part contains chapters by Combs (on an Anglo-American
approach to judicial immunity), Wilenmann (judicial immunity in South America),
Abraham (invalidation of judicial decisions in cases of farcical prosecutions),
Maiialich (fraudulent res judicata and impunity in Chile), and Céardenas (invalida-
tion, under international law, of judicial decisions based on ‘show trials’). As this
part shows, while judicial immunity tends to be a strong defense in the common
law tradition, the ‘blocking effect’ is a German device that for decades prevented
German courts from convicting judges. By contrast, in South America res judicata
was not allowed to impede courts in countries including Chile invalidating courts
martial decisions and convicting some of their members. This came about owing,
in part, to an important ruling by the Inter-American Court of Human Rights (intro-
ducing the doctrine now commonly known as ‘fraudulent’ res judicata).

Part III, in turn, features chapters by Martins (a normative approach to mis-
take of law as a defense in cases of judicial abuse of office), Castillo (a compara-
tive approach to mistake of law as a defense for judges of rogue regimes), Vigano
(judicial murder, torture and unlawful detention under Italian law), and Rojas (on
the relationship between judicial perversion of justice and judicial participation
in crimes against humanity). It continues the analysis of issues raised by the case
studies at the level of criminal law doctrine. These include, first, to what extent a
judge’s reliance on the validity of the law applicable at the time can be raised as a
defense, where such law is contrary to basic standards of human rights and justice;
and second, whether it is sound to impute the consequences of judicial miscon-
duct — killings, tortures, kidnappings — to the justice officer responsible for that
misconduct.

The analysis of the legal-doctrinal issues raised by the historical precedents
studied in the volume concludes with Part IV, which contains chapters by
Hernandez (responsibility of judges for their failure to prevent atrocities under
Chilean criminal law), van Sliedregt (modes of responsibility applicable to jurists
or judges from the perspective of international criminal law), Londofio (judges’
responsibility for participation in a criminal association from a comparative per-
spective), Lorca (judges as criminal associates under international law, with a focus
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on the Chilean case), and Geneuss (participation of judges in a criminal or terrorist
association under German law). Even if justice officers are to be held liable for the
consequences of their misconduct, some important questions remain as to the mode
of liability that best fits their participation. This part accordingly examines whether
such officers can be considered principals or just accomplices in relation to ensuing
murders, tortures, and unlawful detentions. It further considers whether active
intervention — such as unjustly condemning a victim to death — should be required,
or whether omissive behavior suffices (e.g. failure to repeal an unjust conviction
or to prevent active perpetration of the crimes by a third party). Prosecution of
judges as either members of a criminal association or external accomplices of it is
explored as an alternative, arguably easier, charge.

The volume ends with a brief summary and conclusion written by two of its
editors (Cardenas and Kuhli).

We conclude this introduction with one final note regarding terminology, an
issue which every comparative (legal) study must, to a greater or lesser extent,
confront. Legal terms often defy simple translation, since they carry their own
‘thick’ meaning and are loaded with intent and inference beyond the superficially
plain meaning of the words that make them up. It is of course the preserve of each
and every author of the chapters that follow to explain the specific meaning(s) they
attach to any particular term or concept within the context of the individual topic
or chapter concerned. Nonetheless, we think it helpful to offer the reader some
preliminary orientation here regarding a number of the key words and concepts
that appear frequently in the rest of this volume. This is not intended in any way
to detract from the self-evident fact — which many chapters explicitly address —
that these same terms may have their own specific meaning(s) across different
jurisdictions.

» Judicial murder — as used in this volume, the term does not refer to a particular
offence or mode of liability, but, in a broad sense, to the death of a person, when
that death was unlawfully ordered or determined by any person invested with,
or claiming to have, judicial or prosecutorial jurisdiction. This unlawfulness
may derive either from the absence of genuine exercise of judicial or prosecu-
torial jurisdiction, or from serious procedural or substantive defects in the crim-
inal law.

o Show trials and farcical prosecution — as used in this volume, the terms ‘show
trial’, ‘sham trial’, or ‘farcical prosecution’ are used to denote a fraudulent imi-
tation of a real criminal prosecution or trial, used as a cover-up or pretext for
the illegitimate imposition of a punishment that had been decided before the
initiation of the prosecution or trial. It can lead to judicial murder, where the
outcome is a sentence of capital punishment.

» Judicial perversion of justice (Rechtsbeugung (Germ.); prevaricacion judicial
(Sp.)) — in what follows, the term refers to a criminal offence consisting of
willful bending of the law by a judge or prosecutor. The offence presupposes
that there has been an actual exercise of judicial or prosecutorial jurisdiction,
but with a flawed application of substantive or procedural law. In the context
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of authoritarian rule, judicial perversion of justice in criminal matters can lead
to the unjust imposition of a death sentence or prison sentence. In most legal
systems, however, provided that the judge or prosecutor is genuinely exercising
jurisdiction they will not, as a general rule, later face attempts to hold them
responsible for (judicial) murder or unlawful detention. Instead, they may find
themselves accused of the lesser crime of perversion of justice, judicial mis-
conduct, or malfeasance in office. Exceptions to this general rule can however
be found: some legal systems allow, and have seen, conviction of a judge or
prosecutor for (judicial) murder, unlawful detention, or other regular crimes.
This may be without requiring any special conditions beyond (indirect) inter-
vention in the crimes through the exercise of jurisdiction — as in the case of the
Argentine judges and prosecutors convicted in the so-called megacausa — or
only if the (arguably stringent) requirements for judicial perversion of justice
are simultaneously met (this latter is the case in Germany: see discussion of the
‘blocking effect’, Sperrwirkung).

Judicial immunity — this volume deploys this term to refer to a legal safeguard
that judges and prosecutors enjoy, which prevents them from facing criminal
responsibility for judicial acts (i.e., for a genuine exercise of judicial or pros-
ecutorial jurisdiction) even if the outcome turns out to be unlawful. This legal
safeguard, which aims to protect judicial independence, takes different forms in
different jurisdictions, and may have a broader or narrower reach in each. It may
prevent a judge or prosecutor from facing any criminal charges at all (absolute
immunity); or may allow (for example) a criminal charge for bending the law
or malfeasance in office, while ruling out prosecution for the unlawful death or
detention of the convicted person (relative immunity). It can be virtually invin-
cible, as is the case in the United States, or it can be susceptible to challenge,
as in Germany (where, following what is often termed the ‘Radbruch formula’,
it may be set aside if the judge has purposely bent the law, and the conviction
was based on an unbearably unjust application of the law).> Jurisdictions also
exist where no such immunity is granted in any form, as in the case of many
South American jurisdictions: here, however, there are usually special proced-
ural safeguards in place which in some manner shield judges from politically
instrumentalized prosecution.

Notes

1 See Argentina’s Judges’ Trial, by the Tribunal Oral en lo Criminal Federal No 1 de
Mendoza; Judgment of 20 September 2017, Sentence N° 1718 Autos Nr. 076-M 2689; cf.
also Chapter 4.

2 See Chile’s ‘Fundo El Toro’ case, by Instructing magistrate Judge Alvaro Mesa Latorre,
Judgment of 26 September 2019, Rol No 10.819 and Judgment of 10 February 2021, Rol
No 10.819; cf. also Chapter 5.

3 United States v. Josef Altstétter et al (1947).

4 Perhaps the most comprehensive work in the field, and still relatively recent, is Hans
Petter Graver’s legal-comparative volume Judges Against Justice: On Judges When the
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Rule of Law Is Under Attack (Heidelberg: Springer, 2015). This text addresses many
of the legal issues raised by judicial complicity with atrocities at an exploratory level,
thereby contributing to setting an agenda for further research that could deepen analysis
on specific questions. Earlier works focus on selected historical cases, such as David
Dyzenhaus’ Judging the Judges, Judging Ourselves: Truth, Reconciliation and the
Apartheid Legal Order (Oxford: Hart Publishing, 1998), or offer a comparative polit-
ical science analysis of the role of courts in dictatorships, such as Tom Ginsburg and
Tamir Moustafa’s edited volume Rule by Law. The Politics of Courts in Authoritarian
Regimes (Cambridge: Cambridge University Press, 2008). Additionally, some works not
available in English offer a deeper insight into the relevant legal issues in specific his-
torical cases, such as Juan Pablo Bohoslavsky’s ;Usted también, doctor?: Complicidad
de jueces, fiscales y abogados durante la dictadura (Buenos Aires: Siglo Veintiuno
Editores, 2015) or Ingo Miiller’s Furchtbare Juristen. Die unbewiltigte Vergangenheit
der deutschen Justiz (Berlin: Verlag Klaus Bitterman, 2015).

5 Radbruch, ‘Gesetzliches Unrecht und iibergesetzliches Recht’ (1946) 1 SJZ 105, 105
et seq.
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