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Children, the Law and the Welfare Principle

This book contrasts and compares the different applications of the law relating to the welfare interests and rights of children in France and Germany. It does so by applying the same matrix of indicators to explore jurisdictional differences between welfare interests and rights in the contexts of public family law (civil – care and protection, etc. and criminal – youth justice, etc.); private family law (matrimonial, adoption, etc.); and hybrid public/private family law (wardship, adoption from state care, etc.). By profiling the nations in accordance with the same indicators it reveals important jurisdictional differences in the extent to which welfare interests or rights determine how the law is currently applied to children in France and Germany.

This volume will be of interest to academics and researchers engaged in law, legal studies, and social policy, and also to policymakers, administrators, and professionals working within child welfare systems.

Kerry O’Halloran, a professionally qualified lawyer, social worker, and academic, has recently retired from 13 years as Adjunct Professor to the Australian Centre for Philanthropy and Nonprofit Studies at QUT, Brisbane. In Northern Ireland he served on the Social Care Tribunal and on a HSS Trust Adoption Panel, has advised the Irish government on law reform matters, and has served in a consultancy capacity to government bodies such as Courts Services (Northern Ireland) and to the Open University in England. His 34 books include many on national and international child care matters.
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‘Children are fully-fledged human rights holders’.1 This is indeed true but there is a world of difference between holding rights and using them. The capacity of a particular child, their opportunity to exercise rights, and the assistance they receive in doing so, will be crucial. If their rights remain inert – unknown to the child, unrepresented by lawyers, or unacknowledged by others – then at best the law will default to address their welfare interests.

1 Stated in the ‘Foreword’ to the Handbook on European Law Relating to the Rights of the Child (2nd ed), Council of Europe, (2022), at: https://www.echr.coe.int/documents/handbook_rights_child_eng.pdf

This book, like others in the mini-series, endeavours to identify and consider the many ways in which the law now gives effect to children’s rights while balancing this with a concern for their welfare interests: it examines differences between the two. A wide range of law is involved. For present purposes, the focus remains very largely confined to the child-specific provisions of family law: the civil jurisdiction, private family law (custody, contact, etc.), and public (care and protection, etc.), together with the criminal jurisdiction (juvenile justice, etc.). However, the environmental context cannot be wholly overlooked: both the rights and the welfare interests of children can be prejudiced by social disadvantage unless this is offset by appropriate and sufficient public services.

Children, the Law and the Welfare Principle: Civil Law Perspectives from France and Germany – the fifth book in this mini-series2 – examines and differentiates between these two countries as regards the ways in which their laws recognise and give effect to the rights and the principle of the welfare interests of the child. Unlike the previous books, this one deals with countries that are leading representatives of the civil law tradition. As a preliminary it is therefore necessary to consider the differences between the common law and civil law traditions and explore such implications as may arise for children and their welfare interests and rights. Otherwise, the purpose of this book, like the others, is to: understand and explain how the law relates generally to children in both countries; identify characteristic jurisdictional differences; and assess their significance. It employs the template of themes previously identified to explore areas of difference and commonality in the relevant law, and the role therein of rights and the welfare principle, as applied to the lives of children in France and Germany.

2 O’Halloran, K., The Principle of the Welfare of the Child: A History, Routledge, 2022; Children & the Law: 
Shaping the Modern Welfare Principle in the British Isles, Routledge, 2022; Children, the Law and the Welfare Principle: Perspectives from North America, Routledge, 2023; and Children, the Law and the Welfare Principle: Perspectives from Australia and New Zealand, Routledge, 2023.
Part 1 – ‘The Civil Law Context’ – begins the book with two chapters. Chapter 1 – ‘Civil Law and Common Law: Differentiating Characteristics’ – identifies and considers the characteristics of these two legal traditions and assesses the significance of differentiating attributes insofar as they impact upon the welfare and rights of children. Chapter 2 – ‘Civil Law: France and Germany’ – examines the civil law of both countries and again considers the significance of any differences as they relate to children.

Part II – ‘France’ – is in three chapters. Chapter 3 – ‘Policy, Principles, Legislation, and Courts’ – outlines the framework of legislation, courts, and regulatory bodies, both domestic and international, which define the role and functions of the principle of the welfare interests of the child. Chapter 4 – ‘The Welfare Principle in Contemporary Practice: Public Family Law – Civil and Criminal Jurisdictions’ – profiles the contemporary application of the law in that country as it relates to: public family law both civil (child protection, etc.) and criminal (juvenile justice, etc.). Chapter 5 – ‘The Welfare Principle in Contemporary Practice: Private Family Law and Hybrid Proceedings’ – deals in the same way with private family law (adoption, divorce, etc.); and with the emerging hybrid public/private sector (adoption from the public care system, surrogacy, restraining orders, etc.).

Part III – ‘Germany’ – again in three chapters (6, 7, and 8) repeats the Part II template to undertake a similar examination of the law as it relates to the welfare of children in Germany. The same chapter structure focuses the material into similar blocks to facilitate a comparative jurisdictional analysis.

Part IV – ‘Themes of Commonality and Difference’ – in one chapter, ‘Themes and a Comparative Jurisdictional Analysis’, identifies jurisdictional differences in the law and in the functions of the welfare principle: as applied generally to child welfare/rights issues in France and Germany. It conducts a comparative analysis of the significance of any jurisdictional differences.

The ‘Conclusion’ closes the book, as did its predecessor, by benchmarking the distinctive characteristics and primary jurisdictional differences against the principles established by the Convention on the Rights of the Child 1989.
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Introduction

Unlike its predecessors in the mini-series, this book deals with two countries that represent the civil law tradition. It therefore seems appropriate to start by considering what that difference might mean for the welfare interests/rights of a child. Accordingly, this chapter introduces the civil law tradition,1 of which France and Germany are two of its leading exponents.

1 The term ‘civil law’ or jus civile refers to the law, rules, customs, etc. governing the citizens of a place: the person, things, and their inter-relationships. It is to be distinguished from jus gentium which refers to the law of nations: the legal rules commonly accepted as applying in and between other nations.
Beginning with a cursory overview of the civil and common law traditions, the chapter then identifies and examines their characteristic differentiating features. It then considers how both legal traditions relate to human rights law in general before focusing on their respective relationships with the rights of children. This brief chapter concludes by assessing the varying contribution of European and international bodies to bridging the gap between the two legal traditions and developing the law relating to the rights of the child.



Modern European Union law and the civil and common law traditions

The welfare interests and rights of European children have for some decades been loosely governed by the principles of the European Convention of Human Rights (ECHR) as interpreted and applied by the European Court of Human Rights (ECtHR), the jurisdiction of which expanded from the 22 countries that constituted the Council of Europe in 1989 to the 47 that did so in 2010, and currently comprises 46 countries (less Russia) with a total population of some 700 million. Other European instruments and fora have been involved, while national legislators and judiciary continue their traditional roles, but increasingly the influence of supra-national law is nudging the ECHR signatory states into a broad consensus on the benchmarks for law, policy, and practice as regards a state’s duty of care for its children.



Confluence of legal cultures

The European Court of Human Rights sits astride two legal cultures – the British common law and the Continental civil law – the former dating back to the Courts of Chancery in England and underpinning the legal systems of some 80 countries, while the latter is most usually traced to Emperor Justinian in 600 C.E. and is to be found in twice as many countries. The European Convention of Human Rights itself is largely a product of the former having been actively promoted by the U.S. with a strong contribution from Britain.

The ECHR is linked to a common law heritage that includes the Magna Carta, the Bill of Rights of 1689, and the American Declaration of Independence, though undoubtedly it was also influenced by the French Declaration of the Rights of Man 1789. In the immediate aftermath of World War II, the leaders of both nations and others saw the ECHR as a means of binding an inherently unstable Europe to a set of principles and rights that might prevent a repetition of that war. Indeed, Norman and Oborne, perhaps overstating the British pedigree, claim that:2


2 See Norman, J. and Oborne, P., The Conservative Case for the Human Rights Act, Liberty (National Council for Civil Liberties), London, (2009), p 7, at: https://jessenorman.typepad.com/Churchills_Legacy.pdf


The truth is that the Convention was framed by British jurists, working within a common law legal tradition stretching back past the US Bill of Rights 1791 to encompass our own Bill of Rights 1689, and the Petition of Right 1628.



The point is fairly made, however, that the ECHR and the rulings of the ECtHR probably owe more to the common law than to the civil law. The latter – with its characteristic hallmarks of codification, rigid judicial application of prescriptive legislative provisions based on abstract norms – can be difficult to apply to complex ‘facts on the ground’ and arguably leaves little room for a flexible response to newly emerging social norms.


Common law features

The common law was constructed over the centuries3 from the specificity of High Court writs which eventually amalgamated with the equitable principles forged in the courts of Chancery.4 The judicial arm of the law retained its independence from its statutory counterpart, with new legislative provisions being interpreted against established judicial precedents, the latter prevailing where any ambiguity could be found.

3 See, further, O’Halloran, K., The Principle of the Welfare of the Child: A History, Routledge, London, 2022.
4 The Supreme Court of Judicature Act 1873 unified the court systems of equity and the common law.
It would, however, be a mistake to view the common law as one which is clearly defined and uniformly practised throughout the common law world; and, indeed, the same observation could be made in relation to civil law. Although, for example, the law in the U.S. and England share the same roots – retaining the same fundamental concepts, principles, and respect for precedents – their versions of the common law now differ significantly. Perhaps, most obviously, in the U.S. the Constitution presides over the workings of the entire system, whereas in England law-making authority rests very largely (if not exclusively) with Parliament. In England there is no judicial equivalent to the U.S. Supreme Court (USSC) – with its capacity to make and change laws, a capacity open to political bias as the judicial bench is formed by political appointments – which continues to be the supreme law-making institution in the U.S. Partly, this is a natural consequence of the difference between what is still a much more centralised legal system and a federated one in which a federal and 50 other fairly independent judicial systems endeavour to achieve a level of conformity with federal legislation. This is a difference replicated, if to a lesser extent, in Australia and Canada where the same federated distribution of authority, governed by a Constitution, positions both countries closer to the U.S. than the English common law model.


Judicial interpretation is key

As has often been said, ‘the common law is judge made law’ meaning that the judiciary have always valued a measure of independence from government and from parliament: their capacity to look inwards at the body of accumulated jurisprudence, rather than outwards to follow the latest statutory decree, has been a hallmark of this legal tradition for centuries. Milestone decisions in English law are reported in lengthy judgments, containing carefully crafted judicial arguments for and against propositions, that draw from established sources of authority – both legal and moral philosophy – concluding with a statement of principle agreed to by a majority but also including perhaps equally lengthy statements from any dissenting members of the judicial bench which may, in due course, count for more than the majority decision.5 The freedom to interpret the law to fit – where possible – the particular configuration of facts brought before the court, and to construe new legislative provisions as far as is feasible to fit with established judicial precedent, is an essential trait of common law judicial practice. Its effect has been well illustrated by many judicial decisions in the U.K.6 It is less obvious in the U.S. where the USSC has demonstrated a willingness to overturn established judicial authority in compliance with contemporary political exigencies.7


5 See, for example, Liversidge v. Anderson, [1942] A.S. 206, per dissenting judgment of Atkins LJ.
6 See Donoghue v. Stevenson, [1932] AC 562; Gillick v. West Norfolk & Wisbech Area Health Authority, [1986] AC 112; and Re A (conjoined twins), [2001] 2 WLR 480.
7 See, for example, Roe v. Wade, 410 U.S. 113 (1973); Dobbs v. Jackson Women’s Health Organization, No. 19-1392, 597 U.S. ___ (2022); and Windsor v. U.S., 570 U.S. 744 (2013).
Generally, this approach contrasts with that of the civil law judiciary who are more accustomed to applying rather than creatively interpreting the prescribed rules. Where, however, the rules are broadly stated as in some clauses in the German Civil Code8 then – in the face of legislature inertia – the judiciary have shown an aptitude for substituing their own version of the law to bridge the legislative gap and address an emerging social need.

8 See, for example, the Civil Code, Article 826: ‘Whoever causes injury to another intentionally in a manner offending good morals is bound to repair the injury’.


Principles/doctrines

Internal consistency, together with a capacity for continuity – an ability to project a coherent functionality into the future – is essential for any legal system as it is for the future of the society it serves. The common law provides this through reliance on case precedents which allow principles or doctrines that have proven effective in the past to continue to do so in the future. That the welfare interests of a child should be the priority consideration in any decision affecting his or her welfare is one example of such a principle respected through successive generations of judicial judgments, as is the principle (previously part of the ‘doctrine of parental rights’) that parental responsibility continues throughout childhood.

In particular, moral imperatives were always prominent in the common law as it related to the family: generally as regards marriage, procreation, and child rearing but particularly so in relation to matters of sexuality. The rigidity of values formed generations ago in respect of such matters continue to reverberate through the common law nations and have shaped the polarised attitudes that now constitute the culture wars in the U.S. and elsewhere. The related moralising, initially crystallised by the pro-life/pro-choice confrontation, now extends to gay marriage, transgender matters, assisted death, genetic engineering, DNA patenting, cloning, and stem cell research – issues which contribute to the erosion of family law as a coherent and integrated body of principles and values.



Precedents

In taking decisions that determine future actions the common law judiciary will be guided by the maxim ‘like cases should be decided alike’. As noted by Richard Fitz-Nigel in the 12th century “there are cases where the course of events, and the reasons for decisions are obscure; and in these it is enough to cite precedents”.9 Although, it has to be said, there have also been strong criticisms of a system which might be viewed as weighed down by the ‘dead hand of the law’ when changes in social mores strongly indicate that continued reliance on precedent is increasingly inappropriate.

9 Fitz-Nigel, R., Dialogues de Scaccario, 1177–79; cited by Dias, RWM, Jurisprudence (5th ed.), Butterworths, London, 1985, at p 56.
Advancing the development of the law by use of analogy – extending the application of a principle proven in one context to the same effect in another – is a distinctive common law characteristic with a long history. For example, a Canadian judge in the late 20th century creatively found that contemporary free community access to the internet could be analogously justified by the same rationale that permitted free access to public highways in 17th-century England.10 Such reliance on judicial precedent has become a strong feature of ECtHR rulings which very frequently cite previous decisions of the Court as added justification for the one it has just made.

10 
Vancouver Regional FreeNet Association v. M.N.R., [1996] 3 F.C. 880.


Stare decisis

The doctrine of stare decisis (‘let the decision stand’) essentially requires past case precedents of superior courts to be binding on future judicial decisions on similar matters in all courts. As was once said in its defence, “it is better that the law should be certain than that every judge should speculate upon improvements”.11 It is a very powerful mechanism – almost exclusive to the common law as its civil counterpart gives primacy to every new statutory iteration – and one that by perpetuating the significance of a legal determination places considerable authority in the hands of the judiciary. A precedent on a point of law can only be overuled by specific legislative provision designed to have that effect or by the counter ruling of a superior court.12


11 
Sheddon v. Goodrich, 8 Ves. 491, 497; (1805) 32 ER, 441, 447, per Eldon LJ.
12 An example might be the binding effect of the precedent established in Roe v. Wade 410 U.S. 113 (1973), coupled with the nullifying effect of Dobbs v. Jackson Women’s Health Organization No. 19-1392, 597 U.S. ___ (2022): both being rulings by the USSC.
This is not to imply that the civil law judiciary are mere functionaries, mechanically applying the law as determined by the legislature and as stated in the latest updated Article of the Civil Code. They can and do, if rarely, effect change in the law, but it is through studious reference to legal texts and academic works rather than recourse to case precedents.




Civil law features

Generally traced back to origins in the Corpus Juris Civilis issued by the Emperor Justinian in AD 529, this ancient legal system derives from Roman law, as influenced by ecclesiastical teachings and doctrines which shaped its early beginnings during a lengthy gestation in the Romano-Germanic tradition. However, it was the influence of the Napoleonic era in continental Europe that introduced its characteristic logical taxonomy, structured into distinct codes, making a distiction between ‘private’ and ‘administrative’ law each with its own separate set of courts, and saw it firmly established in most European countries. As with the common law, it was transferred to the colonies that comprised the empires – Portuguese, Spanish, Belgian, German, Dutch, etc. – of various European rulers and consequently can now be found in many countries on the continents of Africa, the Americas, and Asia. Like the common law, there is no single pure civil law model conforming to a uniform set of specifications; instead it is represented quite differently in various countries depending on the extent to which it has been influenced by local customs, traditions, and religion, though the same basic set of concepts, categories, and rules prevail in each. Civil law, in keeping with the common law, is now largely secularised – depending on the continuing strength of religion in the various nations – with France and Germany being particularly strong examples of the civil law tradition (see, further, Chapter 2).


Judicial system is more accessible

Civil law systems are less centralised than their common law equivalents. Accessibility to the system and indeed to the judiciary is facilitated by a lesser degree of formality and ceremony than that generally found in common law countries; also there are simply more judges in the system. Regional appellate courts allow for swifter processes and provide an administrative supervisory layer that encourages consistency in judicial determinations. The legal system functions in much the same way as any other aspect of French bureaucracy: the judiciary are almost invariably career judges, promoted on merit through the civil service ranks; there is a sense of collective engagement with a decision-making process, with judges meeting with social workers or other relevant professionals outside the adjudicatory forum; the decision reached is unilateral and reported in a judgment that pointedly excludes any mention of dissent.

The fact that in a civil law context less attention is paid to judicial ratio decidendi is significant. Judgments, in keeping with the prescriptive nature of the codified rules, tend to be reduced to terse answers to the questions framed in relation to whether or not a particular rule was breached. In France, the rationale for a decision will be briefly stated without any exploration of the relative merits of contesting arguments and usually with no reference to previous judgments on similar issues. In Germany, there is a much greater probability of a judgment including judicial opinions with references being made to academic texts and to previous caselaw.



Codification

Generally, civil law countries have constitutions structured to recognise and authorise a set of codes that organise their national law (social codes, criminal codes, administrative and tax codes, etc.). These are continuously amended to reflect changes in circumstances and are administered by their respective courts (adminstrative courts for administrative matters, tax courts for tax issues, etc.). The judicial role is, again generally, restricted to applying rather than interpreting the code in relation to each particular set of circumstances. There is little room for judicial discretion, judges look to the codes rather than to caselaw precedents for guidance in decision-making. A civil law system is generally more prescriptive than its common law counterpart.




No reliance on precedent

This hallmark of the common law is – or has been – almost entirely missing from civil law jurisprudence. The rulings of even superior courts have traditionally been treated as not binding on subsequent judicial decisions on the same issue. Civil law judiciary have felt bound to address the particular facts of each individual case and felt free to reverse previous decisions, even to dissent from those made by a superior court, in order to scrupulously ensure the singular justice requirements of each case were met. In recent years, however, this approach has lost a good deal of its doctrinaire attributes: earlier rulings of the Cour de Cassation and the Bundesgerichtshof, for example, now tend to be treated as a source of authority when similar issues arise.



Inductive rather than deductive

A cause – or perhaps an effect – of the above is that there is a distinctively different rationalising approach to judicial decision-making in a civil law context. Inverting the common law approach, the civil law judiciary proceed from the general – deducting from broad statements of rules in the Articles – and apply these to the particular facts of the presenting case, whereas the common law judiciary look to the particular facts first and build up logically and inductively until the facts fit within a governing principle, which then shows the way to an appropriate decision. This may explain why the paramountcy principle is rarely if ever stated as such in the Civil Code nor referred to in judgments, but that would not preclude the judiciary from ultimately giving the welfare interests of a child the same priority weighting and coming to the same conclusion on similar facts as their common law counterparts






Human rights and the civil/common law traditions

When the states of eastern Europe together with others joined the European Union,13 doubling its membership to 27, they joined a democratic polity, largely based on the civil law, with a multi-layered framework of laws providing for equity, equality, and respect for the fundamental human rights of all citizens. This rights regime, although more extensive, was not unlike that shared by the common law nations which already had an established human rights-oriented legal tradition.

13 In May 2004, Cyprus and Malta joined the EU along with eight Central and Eastern European countries – Czechia, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia, and Slovenia.

Complementarity of the civil/common law traditions and the ECHR

Although the enlarged membership of the European Union (EU) necessarily increased the overwhelming majority of civil law nations that were signatory states to the ECHR, this did not mean that the tiny minority of common law members were in any way less committed to the human rights regime. The common law had always placed an emphasis on the rights and duties of the individual. This, perhaps the single most distinctive common law characteristic, grounded the ancient writ of habeas corpus.
14 It also found expression in the catchphrase ‘no writ no action’: the right came first; the petitioner had to fit his complaint within the narrowly defined right/duty prescribed by a particular writ. In short, there was little to distinguish the two legal traditions in terms of their commitment to the rights represented by the ECHR.

14 Mediaeval in origins and first enacted into English law by the Habeas Corpus Act 1679, which continues in effect.

Complementarity

Arguably, it would now be a mistake to assume that the common law and the civil law function in parallel as self-contained, wholly separate bodies of law. As far as human rights – particularly those of children – are concerned, they have much in common. Fundamental human rights are embedded in most common law legal systems – inherently, by statute or constitution – reinforced by Article 54 which requires the public bodies of signatory states to ensure their decisions are compliant with ECtHR rulings. Further, while the ECtHR is very much guided by precedent it does not consider itself bound by the rigidity of stare decisis and has instead vested in itself a capacity to be flexible and extend recognition to legal rights that it might previously have found unsubstantiated (e.g. rights of gay couples to marry and/or adopt). On approximately 30 occasions the ECtHR has issued a reminder that “The Court must also recall that the Convention is a living instrument which […] must be interpreted in the light of present-day conditions”.15 This is very much in keeping with the common law approach and does much to bridge the gaps between the two legal traditions and facilitate concerted action to further develop ECHR rights.

15 See, for example, Tyrer v. the U.K., Application No. 5856/72, (1978), at para 31.

The ECHR, a catalyst for convergence

The ECHR has an important role as a stopgap for deficiencies in the domestic law of signatory nations, providing a safety net of imprescriptible fundamental legal rights to catch those victimised by the fault or default of national public bodies. It brings an added and internationally applicable dimension to the largely adjudicative role of those public bodies, which are usually limited in their practice and procedures to adducing facts and applying the prescribed remedies as required by legislative provisions. This core body of rights crosscuts all civil and criminal law, generating principles and standards that have an equal bearing on both judicial and administrative forums. Gradually, over time, as practice across all signatory nations conforms to the stratifying effect of governing principles established by the ECHR, a level of harmonisation is being achieved between the laws of those nations. This in turn is having the knock-on effect of introducing a degree of conformity on related social policy matters.16


16 For example, ECHR rulings on the rights of the parties involved in the adoption process (e.g. entitlement of a child to family life and the rights of same gender adopters) are having significant and uniform consequences for how signatory nations define ‘family life’ and for related social policy adjustments to family support services, etc.


More than a safety net

Moreover the Convention is not just an inert safety net, activated only in response to a breach of rights. The ECHR has ruled that the public authorities of signatory nations, in keeping with the Convention ethos and principles, must also act proactively to prevent possible breaches of rights and to promote opportunities for their enjoyment. Convention awareness is generating a culture of respect for rights which transcends the initial minimalist approach that focused on responding to breaches of Articles, instead infusing a deference for rights-compliant standards throughout the social infrastrucure of public bodies such as schools, workplaces, health and social care, judicial systems, etc. A more positive developmental approach is emerging whereby public authorities are now examining their policies and procedures to Convention-proof them so as to pre-empt the circumstances thay may give rise to a potential breach. In short, among the consequences of Convention influence on the shaping of national law is the development or reinforcement of a preventative legal function.

For present purposes, the Convention may be seen as having a threefold functional relevance for the law relating to children. Firstly, some rights in themselves – such as to family life – carry particular implications for that law. Secondly, the differentiation in weighting accorded to these rights – some freestanding and mandatory, others conditional – represents a corresponding differential in the importance attached to the legal functions being given effect and provides a model for similar treatment by signatory nations. Thirdly, the Convention impacts upon the law relating to children by introducing standards as benchmarks for the operation of legal functions. In all three respects, the rulings of the ECHR have brought additional clarity, direction, and emphasis to challenge and shape the domestic law of signatory nations, and ultimately to steer their laws towards convergence.





Broadening the human rights platform in relation to children: a common law/civil law synergy

The range of international instruments giving recognition to the needs, deeds, welfare, and rights of children has been steadily expanding as have the number of complicating provisions that are either vague, very broad, repeat, or differ only slightly from others.17 In addition, a body of jurisprudence, largely comprised of ECtHR decisions is constantly growing. As these are necessarily drawn from cases produced in both common law and civil law countries, with the rulings of the Court disseminated throughout the EU, this ongoing process – augmented by rulings of the Court of Justice of the European Union (CJEU) and the United Nations Committee on the Rights of the Child (UN CRC) – is doing much to bridge the gaps between the two legal traditions.

17 See, further, O’Halloran, K., Children, the Law and the Welfare Principle: European Judicial Perspectives, Routledge (forthcoming). Also, author acknowledges helpfulness of the Handbook on European Law Relating to theRights of the Child, (2022), op. cit., as a source of material for this section.

Principles of the United Nations Convention on the Rights of the Child and the ECHR

As of 2023, the United Nations Convention on the Rights of the Child 1989 (UN CROC) had been signed by almost 200 nations including all the major common law (excepting the U.S.) and civil law countries and, of necessity, all signatory states to the European Convention on Human Rights. The latter requires that States Parties, when engaged in the field of children’s rights, ensure that their actions are compliant with the provisions of UN CROC.18 The European Committee on Social Rights (ECSR) has also explicitly referred to UN CROC in its decisions.19 As both Conventions – and other instruments including the Charter of Fundamental Rights of the European Union, adopted in 2000 – uphold the same core principles relating to the best interests of the child and their right to be heard, it follows that the welfare/rights of the child in the majority of leading civil law and common law nations must become, at least to that extent, gradually aligned with these principles.

18 See, for example, Harroudj v. France, Application No. 43631/09, (2012), at para 42.
19 See, for example, ECSR, International Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece, Complaint No. 173/2018, 21 January 2021, para 158; ECSR, World Organisation against Torture (OMCT) v. Ireland, Complaint No. 18/2003, 7 December 2004, paras 61–63; ECSR, Defence for Children International (DCI) v. the Netherlands, Complaint No. 47/2008, 20 October 2009; and ECSR, International Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, 8 November 2004.

A broadening conformity

This process began in Europe with member countries of both legal traditions being required to conform to EU laws on child protection matters in areas such as consumer protection20 and the free movement of persons.21 It continued with the introduction of the European Social Charter 1961, as revised in 1996, which recognised children’s right to receive free compulsory education (Article 14(2)), prohibited discrimination on grounds of age (Article 21), and banned any child work and exploitative labour of young people (Article 32). Significantly, the Charter contained a specific provision on the rights of the child (Article 24), which articulates key children’s rights principles: the right to such protection and care as is necessary for their well-being (Article 24(1)); the right to express their views freely and to have their views taken into consideration in accordance with their age and maturity (Article 24(1)); the right to have their best interests taken as a primary consideration in all actions relating to them (Article 24(2)); the right to maintain on a regular basis a personal relationship and direct contact with both parents, unless that is contrary to their interests (Article 24(3)); and the right to private and family life (Article 7).22


20 See, for example, Directive 2009/48/EC of the European Parliament and of the Council of 18 June 2009 on the safety of toys, which enforces safety measures for children’s toys.
21 See, for example, Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family members to move and reside freely within the territory of the Member States.
22 See Handbook on European Law Relating to the Rights of the Child, (2022), p 22 at: https://www.echr.coe.int/documents/d/echr/handbook_rights_child_eng

Moreover, the process has also been informed by important instruments adopted by international institutions, such as the Hague Conference on Private International Law and by strategic policy developments such as the adoption of the EU Strategy on the Rights of the Child 2021–2024.23 The latter, adopted in 2021, included the European Child Guarantee which addressed child poverty and social exclusion through measures in early childhood education and care, education, healthcare, nutrition, and housing. A series of Directives, each addressing an aspect of child protection, were also issued during the period 2011–16. More recently, the Steering Committee for the Rights of the Child, established in 2020 as the successor to the Ad Hoc Committee for the Rights of the Child (2016–2019), now guides the intergovernmental work in progressing the programme ‘Building a Europe for and with children’ which promotes a holistic and integrated approach to children’s rights, mainstreaming child rights across all relevant Council of Europe policy areas. All of this furthered a shared adherence across the common law and civil traditions of EU member states to agreed standards in relation to the welfare interests and the emerging rights of children, a sense of direction constantly reinforced by rulings of the UN CRC, the ECJ, the ECtHR, and the ESCR. The principles established by these bodies, with their equal applicability across both traditions, have necessarily brought those traditions into closer alignment.

23 Note, also, that the Lisbon Treaty 2009 identified the ‘protection of the rights of the child’ as a general stated objective of the EU (Article 3(3) of the Treaty on European Union [TEU]) and as an important aspect of the EU’s external relations policy (Article 3(5) of the TEU).


Role of the UN CRC

In terms of bridging the gap between the two legal traditions, as regards their respective approaches to the welfare interests and rights of the child, the role of the UN CRC has been particularly important. By monitoring the implementation of the only international instrument specifically dealing with children’s rights and its optional protocols, and by providing guidance on the interpretation of UN CROC through its ‘general comments’,24 the CRC greatly assists the development of a consensus – not just in Europe but globally – regarding the interpretation and application of children’s rights. Its influence in Europe has been apparent in relation to the the standard-setting and treaty-making activities of the Council of Europe: the Guidelines on child-friendly justice, for example, was directly informed by a range of CRC provisions. The significance of the CRC in enhancing international awareness of the need to further develop children’s rights has been recognised by the ECJ.25


24 See, for example, General Comment No. 10 (2007): Children’s rights in juvenile justice, CRC/C/GC/10, 25 April 2007; General Comment No. 12 (2009): The right of the child to be heard, CRC/C/GC/12, 1 July 2009; General Comment No. 14 (2013) on the right of the child to have his or her best interest taken as a primary consideration (art. 3, para 1), CRC/C/GC/14, 29 May 2013; General Comment No. 25 (2021) on children’s rights in relation to the digital environment, CRC/C/GC/25, 24 March 2021; General Comment No. 24 (2019): Children’s rights in the child justice system, CRC/C/GC/24, 18 September 2019.
25 See, for example, CJEU, C-112/20, M. A. v État belge, 11 March 2021, para 37.


Role of the ECJ

The ECJ from time to time issues judgments concerning children’s rights in relation to matters such as migration, foster care, habitual residency, family life, and non-discrimination. It has referred to UN CROC when determining how EU law should be interpreted in relation to children, for example in the Dynamic Medien Vertriebs GmbH v. Avides Media AG case,26 in which it invoked Article 17 of UN CROC, which encourages signatory states to develop appropriate guidelines for the protection of children from media-generated information and material injurious to their well-being.27 It also referred to Article 3(1) on the best interests of the child in the M. A. v. État belge case.28 ECJ references to UN CROC provisions have increased since the adoption of the EU Charter of Fundamental Rights, as it makes links between the two instruments in the recognition both give to children’s rights.

26 ECJ, C-244/06, Dynamic Medien Vertriebs GmbH v. Avides Media AG, 14 February 2008.
27 Ibid., at paras 42 and 52.
28 ECJ, C-112/20, op. cit., at para 37.


Role of the ECtHR

No institution has had a greater impact in terms of furthering recognition of children’s rights than the ECtHR which has accrued a vast body of jurisprudence over many decades. While, in particular, it has examined many cases under Article 8 of the ECHR (right to respect for private and family life), it has also explored the rights of the child under other ECHR provisions such as the prohibition of inhuman or degrading treatment (Article 3) or the right to a fair trial (Article 6). In some cases, children’s rights principles stated in UN CROC have had a profound influence on the ECtHR’s reasoning, notably as concerns the Court’s interpretation of Article 6 of the ECHR (right to a fair trial) in relation to the treatment of children in conflict with the law.29


29 See, for example, Maslov v. Austria, Application No. 1638/03, (2008).


Role of the ECSR

The European Committee on Social Rights rules on the conformity of national law and practice with the European Social Charter either through the collective complaints procedure or the national reporting procedure.30 It has, for example, ruled on complaints concerning the economic exploitation of children,31 their physical integrity,32 the health rights of migrant children,33 access to education by children with disabilities,34 children in conflict with the law,35 and the rights of unaccompanied children.36


30 See, for example, ECSR, International Commission of Jurists (ICJ) and European Council for Refugees and Exiles (ECRE) v. Greece, Complaint No. 173/2018, 26 January 2021
31 ESCR, International Commission of Jurists (ICJ) v. Portugal, Complaint No. 1/1998, 9 September 1999.
32 ESCR, World Organisation against Torture (OMCT) v. Greece, Complaint No. 17/2003, 7 December 2004; ECSR, Association for the Protection of All Children (APPROACH) Ltd v. Ireland, Complaint No. 93/2013, 4 February 2013.
33 ESCR, Defence for Children International (DCI) v. Belgium, Complaint No. 69/2011, 23 October 2012.
34 ECSR, Mental Disability Advocacy Center (MDAC) v. Bulgaria, Complaint No. 41/2007, 3 June 2008, para 35.
35 ECSR, International Commission of Jurists (ICJ) v. Czech Republic, Complaint No. 148/2017, 20 March 2017.
36 ECSR, European Roma Rights Centre (ERRC) and Mental Disability Advocacy Centre (MDAC) v. Czech Republic, Complaint No. 157/2017, 17 June 2020.





Conclusion

The common law and the civil law sit alongside each other under the ECHR umbrella as distinct if overlapping systems jointly engaged in protecting ECHR rights. However, the intensive output of the ECtHR over many decades, combined with the rulings of the ECJ, the UN CRC, and other bodies, has done much to narrow the gap between both of these two traditional legal systems. Other developments have also made a contribution to that end. For example the common law has adopted the practice of codifying areas of law, especially as regards tax and commerce legislation and particularly in the U.S.; while the civil law in both France and Germany, perhaps more so in the latter, is demonstrating a willingness to use precedents. Essentially, as time goes on, the differences between the two legal systems are becoming steadily less significant.
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Introduction

This chapter sets out to explain the civil law context for the role of the welfare principle in the law relating to children in France and Germany. In conjunction with its predecessor, the purpose of the chapter is to lay the foundations for the more particular comparative analysis of the principle and the law in the two jurisdictions that will follow in the remainder of the book.

It therefore begins with a brief overview of the civil law in both France and Germany, tracing the milestones in its developmental history, before introducing family law and its functions in both jurisdictions. The chapter then goes on to explore family life, the forms it takes, and the law governing its beginning and end. In this way it prepares the ground for the subsequent chapters.



Overview of the civil law

The civil law consists of codified rules, rights, and duties, under an overarching Constitution, administered through a hierarchal infrastructure of first instance and appellate courts. The civil code collates and codifies private laws in systematic fashion to ensure their standardised application. Amendments are by statute which are simply incorporated into the code. The system is so detailed and prescriptive that the judicial role is mainly confined to implementing the law: the proceedings are specified, offences are clearly defined, and the related penalties are fixed; there is little or no margin for interpretation or discretion. Unlike the adversarial basis of the common law system, the civil law approach is inquisitorial: the judge leads proceedings by questioning the parties to determine facts, clarify issues, and rule on compliance or breach of civil code provisions; an approach which, it is sometimes claimed, dispenses with any need for the parties to have legal representatives. Its detailed nature means that each national Code is very much country specific in that it is a product of the customs and culture of that region and is designed to address internal matters. To that extent, and unlike the common law, it has little capacity to transcend national boundaries which clearly has implications for supra-national judicial bodies such as the European Court of Human Rights (ECtHR).


The Civil Code itself – in both France and Germany – is organised by subject with broadly worded clauses allowing a degree of flexibility that provides the judiciary with some – if limited – capacity to respond to emerging social changes.


Civil law systems

France and Germany share not just a civil law culture but also adherence to overarching national constitutions. However, their developmental histories are quite different.


France

The French Civil Code, though not the first of the national civil code systems, was the most thorough and influential. It introduced a national law for all of France to replace the patchwork of regional and municipal laws, charters, and customs. The principles underpinning the French system are drawn from the Declaration of the Rights of Man and of the Citizen1 while the law is laid down in a codified statute form to be applied by the judiciary. The strong democratic and egalitarian traditions of this nation, developed through its revolutionary experiences of the late 18th century, have done much to shape contemporary family law. Largely redrawn in 1804 and known as the Code Civil or Code Napoléon,2 the legislative intent was to establish a body of ‘private’ law – droit privé – to be administered through the judicial courts which were and are divided by jurisdiction: civil and criminal; each presided over by a juge, also known as a magistrat. This was and remains quite separate and distinct from ‘public’ or administrative law – droit public – administered through its own set of courts known as les tribunaux administratifs.

1 26 August 1789.
2 Formulated by Napoleon to give effect to the principles of the French Revolution, the Code was promulgated in 1804.

The French Civil Code

This addresses matters that concern the private lives and relationships of citizens – such as matrimonial and testamentary issues, inheritance, contract, property, etc. – and is now one of 60 codes.3 The Civil Code is entirely secular in nature – a significant break with earlier laws – and is devoid of legalistic terminology making it a clearer and more accessible statement of the law than prevails elsewhere. It was devised to constrain the former powers of the judiciary, perceived as often exercised in support of the social elite to which they belonged and from which they owed their appointment, so Article 5 prohibited the judiciary from looking to previous caselaw or abstract principles rather than to the Code for sources of authority.


3 See, also, the Penal Code, which defines criminal law, and the Family Code, the Civil Code, and the Social Security Code.


Other child-related Codes

There are many Codes (see, further, Chapter 3), some of which have a bearing on the welfare interests/rights of children. Of considerable importance is the Code of Social Action and Families (Code de l’action sociale et des familles),4 created in 1953 and formerly known as the Family and Social Aid Code, as it includes the Aide sociale à l’enfance child protection responsibilities and authorises out-of-home placements for children admitted to the state care system. The Juvenile Criminal Justice Code (Code de justice pénale des mineurs), overhauled in 2021 for the first time since its introduction in 1945, forms the basis for contemporary juvenile justice. The associated Code for Regulating Criminal Proceedings (Code d’instruction criminelle) established in 1808, formed the basis for the modern inquisitorial system of criminal courts in France, Article 294 of which mandated the court appointment of a lawyer for anyone without legal representation (see, further, Chapter 4). The Education Code (Code de l’éducation), which unites all legislative and regulatory provisions relating to the French educational system, is clearly of importance to children and their families.

4 Created by Decree no. 56-149 of 24 January 1956.


Codification

Codification is not mandatory: large parts of French law are not codified; the Droit Administratif, for example, is devoid of codification and is constructed through caselaw. Administrative law in its entirety is a creation of the Conseil d’Etat.




Germany

The German Civil Code, or versions of it, preceded the Napoleonic Code in France: the Codex Maximilianeus bavaricus civilis was promulgated in Bavaria in 1756, followed by the Allgemeines Landrecht in Prussia in 1794, and the West Galician Code in Galicia (then part of Austria) in 1797. The Napoleonic era, however, transferred the French Civil Code to much of the Germanic regions and it was not until the reunification of many traditionally Germanic states in 1871, and the introduction of the Bürgerliche Gesetzbuch in 1900, that the German Civil Code was imposed as a unifying legal system throughout Germany and its empire.5 This instrument codified the private law for the new German empire and subsequently provided a model for national civil codes in many countries as diverse as Greece, Japan, Thailand, and Switzerland.

5 See, further, Zimmermann, R., The German Civil Code and the Development of Private Law in Germany, Oxford University Press, (2006), at: https://ouclf.law.ox.ac.uk/citation/

The Civil Code continued relatively intact throughout the Nazi era, surviving the East/West division and the ultimate reunification of Germany. It has since been amended several times, most extensively in 2002 when ‘the Law of Obligations’ – one of the five main sections of the Code – was fundamentally reformed.



The German Civil Code

The Civil Code has been described as the centrepiece of the German legal system, meaning that it not only provides the main source of authority for civil law issues but it also serves as a reference point for discrete areas of law – such as commercial law – which build upon and refer back to provisions in the civil law. Unlike its French counterpart, the German Civil Code would seem to be more abstract in its terms and thus less prescriptive, allowing for a degree of interpretation which the judiciary have utilised to permit both some flexibility when applying it and some incorporation of precedents.

For present purposes, it is the family law section (Familienrecht) which is most important. This is codified in two parts: ss 1297–1588 deals with the law of marriage (including marital property schemes, divorce, and other related issues), and ss 1589–1921 deals with the regulations on the parent-child-relation including descent, legal guardianship, alimony, and other matters.



Other child-related Codes

In addition to the Civil Code, a number of other Codes have varying relevance for children and their welfare interests and rights. These include: the Social Code, Book VIII of which relates to Child and Youth Care and governs service provision for children and youths, disabled children and youth, and child protection; and the Criminal Code, particularly s 225 (maltreatment and neglect) and ss 176 cc which relates to child sexual abuse.






Family, the law, and the ECtHR

Core principles have always had a formative influence on the adjudication of family law issues and on the development of its body of law. To that extent, the ECtHR, particularly by embracing United Nations Convention on the Rights of the Child (UN CROC) provisions, has tended to adopt the more principle-led approach of the common law, rather than the codification approach of civil law, as it interprets and applies family law in relation to contemporary relationship issues. What was once little more, in effect, than a law of divorce with attendant issues, has now become greatly more complicated as it adjusts to prioritise a concern for the welfare interests and the rights of children, the furtherance of which requires careful navigation through a maze of competing traditional values, religious beliefs, cultural context, and the demands of public policy. A task for which the guidance of common law principles, rather than the slide rule of the civil law, at times seems more appropriate.


Family law in a civil law context: France

Family law ceased to lie exclusively within the jurisdiction of the Catholic Church and became a secular matter to be addressed by the civil courts in 1791. As such it tends to be largely consolidated within the Civil Code, and also to some degree in the Code of Civil Procedure, within which subdivisions systematically address all related matters and provide a comprehensive taxonomy of associated rules. Most family law matters come within the jurisdiction of the juge aux affaires familiales, while matters relating to children fall within the jurisdiction of the juge des enfants, and identifying which court will be assigned to hear the case will be determined in accordance with Article 1070 of the Code of Civil Procedure (see, also, Chapter 5).


The family in France

In 2014, a study by the French National Institute for Statistics and Economic Studies found that the ‘family’ in France tends to take the form of either: a nuclear family (68%), consisting of children living with both parents under the same roof; a single-parent family (21%), where children live with one of their parents; or a blended family (11%), in which children live in a reconstituted family. Interestingly, by 2019, the most common type of French family comprised a couple without children.6 In recent years, less than half of all French families have marital status.

6 See, further, at: https://www.statista.com/topics/6723/families-in-france/


Marriage

Since the end of the 18th century, while marriages may still be performed in accordance with religious beliefs they have no legal validity. Instead, along with all other aspects of family law, marriage is now defined as ‘private’ law, a secular matter, to be officiated by a civil ceremony in the town hall.



Family unity

The ECtHR has consistently found that family ties may only be severed in very exceptional circumstances and everything must be done to preserve relationships and, if and when appropriate, to rebuild the family.7 This approach has long been adopted in France. In particular, when it comes to separating mothers from new-born babies, the ECtHR has held that the state justification for doing so must be extraordinarily compelling.8 Paradoxically, the French state has always regarded the right of such a mother to separate herself from her baby – absolutely and permanently – as quite lawful.

7 
Gnahoré v. France, Application No. 40031/98, (2000).
8 
K. and T. v. Finland, Application No. 25702/94, (2001).



Family breakdown

The Civil Code, Articles 143 to 226, provides rules generally in relation to marriage: of which Articles 212–226 address spousal relationships, Articles 227–309 relate to marriage breakdown, and Articles 203–211 deal with parental obligations (see, further, Chapter 6).
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