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‘A book for our troubled times. Monaghan, Huq, and Flinders have convened an exceptional cast of contributors to illuminate the uses and abuses of impeachment in a comparative context. From Africa to the Americas and from Asia to Europe, this outstanding volume draws from doctrine, history, and theory to highlight understudied problems and questions through riveting case studies that expose the many functions of impeachment as a check on executive power, as a device for accountability, and as a weapon for retribution in constitutional politics. Impeachment in a Global Context is a home run study of impeachment around the world.’

Richard Albert, Professor of World Constitutions, The University of Texas at Austin

‘Whether it is a judge, minister, or chief executive in removal proceedings, impeachment brings with it thorny legal questions and often intense political ramifications. Impeachment in a Global Context acknowledges and engages these difficulties by providing deeply contextualized accounts of impeachment within individual countries, set within a broader framing of comparative analysis and theoretical insight. From those systems in which impeachment is core to constitutional governance to countries where it is only newly emerging as a tool, the book’s breadth is a boon for scholars and practitioners interested in constitutional design. And the book’s empirical focus on how impeachment actually functions sheds important light on its normative desirability. In short, this deftly constructed volume will serve as an essential resource on impeachment long into the future.’

Erin F. Delaney, Professor of Law, Northwestern University

‘Impeachment looms large in the current US political imaginary. It also shapes democratic politics across presidential systems worldwide: it has been deployed on almost every continent in the last decade, in ways that served both to bolster and undermine commitments to democracy and rule of law. In this important new volume, Monaghan, Huq, and Flinders bring together a star-studded list of contributors to survey these trends, their underpinnings, and significance for our understanding of democratic constitutional design and practice.’

Rosalind Dixon, Professor of Law, University of New South Wales

‘Impeachment remains a central institution to constrain executive power, but it is often abused. This rich volume transcends the conventional study of impeachment proceedings in presidential regimes to show their role in semi-presidential and parliamentary systems across the world. The contributors address the impact of impeachment on democracy, human rights, and the rule of law.’

Aníbal Pérez-Liñán, Professor of Political Science and Global Affairs, University of Notre Dame




Impeachment in a Global Context

This volume considers the use of impeachment within a global context. The book brings together leading scholars and experts to give an insight into significant periods in the development of impeachment and its modern comparative use. Divided into five parts, the opening chapter introduces the topic and underlines its significance in terms of understanding the relationship and inter-dependence among politics, governance and the law. It also offers a novel conceptual framework that facilitates the global mapping of impeachment processes. Part I presents a thematic approach that explores the topic of impeachment through the lenses of democracy, human rights and the rule of law. With these themes in mind, Part II focuses on those parts of the world where impeachment is generally recognised as a core constitutional process including the United States, South Korea, Brazil and other countries in South America. Part III continues with the process of constitutional mapping by moving to a focus on those countries where impeachment is arguably an important but largely secondary or peripheral process. This includes chapters on Denmark, Iceland, Sri Lanka and the Philippines and flows through into Part IV’s focus on areas of the world where impeachment matters and may even be increasing in terms of visibility but, for a number of reasons, arguably exists within a satellite status in terms of constitutional processes and safeguards. The fifth and final section steps back in an attempt to assess impeachment processes from a broad comparative perspective. The collection presents the definitive text on impeachment for students and scholars with an interest in comparative public law, politics and constitutional studies.
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Foreword

Impeachment is an ancient institution, originating with the British Parliament in 1376 to combat perceived monarchical absolutism. It was subsequently borrowed by British colonists in North America and included in the United States Constitution of 1787 to remove officials who commit, among other offenses, high crimes and misdemeanors. The institution of impeachment has since spread all over the world along with the written constitution. For countries with a directly elected president, it is nearly universal. Impeachment is also used in former British colonies and other countries to remove judges and other high officials.

One of the early scholars of impeachment, Theodore Plucknett, once described it as the most powerful weapon in the political armory, short of civil war.1 Perhaps because of its power, impeachment is somewhat Janus-faced in practice and application. On the one hand, it represents a crucial mechanism of accountability for chief executives and the primary mechanism for removal. It is deployed against judges with some regularity and is usually uncontroversial. On the other hand, impeachment can be prone to abuse. Although it is used only sparingly in some countries, in other countries, impeachment talk is a regular feature of political discourse, and its deployment is routine. As I write, Peru has just impeached President Pedro Castillo and removed him from office after two prior attempts. Two of Castillo’s three predecessors were also threatened with impeachment and ended their terms early. The abuse of impeachment proceedings can create a permanent state of political crisis, and this seems especially likely to occur in countries with high levels of polarization. Too much impeachment is not a sign of democratic health.

1 See TFT Plucknett, ‘Presidential Address’ (1953) 3 Transactions of the Royal Historical Society 145.
When it occurs in someone else’s country, the high political drama associated with removing a leader is interesting; but when it occurs in one’s own country, as Americans have learned, it can be downright terrifying. In an era with serious and genuine governance challenges, the partisan warfare in the capital city can be frustrating and demoralizing. It can contribute to a sense of alienation in politics among citizens. Still, confronted with a president who crosses red lines by, for example, trying to interfere with the succession process or elections, impeachment is surely necessary. Ideally, it is like a fire extinguisher: to be kept in reserve but hopefully never deployed.

To evaluate impeachment, a comparative and empirical approach is needed, and this is precisely what the editors of this volume have done. Presenting a mix of theoretical accounts, case studies, and broader comparative chapters, the authors collectively provide a richly textured account of impeachment. Methodologically, the editors’ inductive approach to comparative law and politics is most welcome and the best way to make progress to a more complete understanding of what has become a central institution of democratic political life.

Tom Ginsburg

Leo Spitz Distinguished Service Professor of International Law

University of Chicago Law School




Preface

We would like to thank Alison Kirk, the Senior Commissioning Editor at Routledge, and Anna Gallagher, the Editorial Assistant for Law, for supporting us throughout the editorial process for Impeachment in a Global Context: Law, Politics, and Comparative Practice. The production and editorial team at Routledge, including our copyeditor Leslie Castro, have been supportive throughout the production process.

We are grateful to the series editors Ellen Rock and Thomas Schillemans for giving their full support for publishing this volume within the Routledge Frontiers in Accountability Studies series and to our colleagues at the University of Chicago, the University of Worcester, and the University of Sheffield for their help during the period when we were working on this volume. Thanks must go to our fantastic contributors who were a pleasure to work with and have each contributed excellent and thought-provoking chapters to the book. We would also like to acknowledge and thank the two reviewers who peer reviewed the initial proposal.

Finally, we would like to thank our friends and families for their support and understanding during the time that we spent on this volume.

Chris Monaghan

Worcester

Matthew Flinders

Sheffield

Aziz Z. Huq

Chicago





1Understanding ImpeachmentAn Exercise in Comparative Cartography

Chris Monaghan, Aziz Z. Huq and Matthew Flinders

DOI: 10.4324/9781003256007-1



1.1 Introduction

The impetus for Impeachment in a Global Context: Law, Politics, and Comparative Practice arose as a result of the Questions of Accountability Conference that took place in late 2021. The conference featured a keynote lecture from Professor Tom Ginsburg, of the University of Chicago, on the comparative use of impeachment and a keynote panel discussion on impeachment featuring Professor Frank O. Bowman, III of the University of Missouri; Karen Popp, former Associate White House Counsel to the Clinton Administration; Joshua Matz, who had recently acted as the House Judiciary Committee’s impeachment counsel for both Trump impeachment trials and would go on to represent E. Jean Carroll in her defamation case against Donald Trump; Professor Richard Albert, from the University of Texas; and Dr. Chris Monaghan, from the University of Worcester. Both the keynote lecture and panel served to underline the need for a wide-ranging book on impeachment that explored the use of impeachment from a global perspective. Over the following eighteen months, the editors of this volume (led by Chris Monaghan) assembled a team of experts from across the globe who could bring their knowledge of law and political science to bear on a series of chapters on their chosen country or region.



1.2 Mapping the Globe – Challenges and Opportunities

A book that purports to offer a global approach to impeachment sets itself an almost impossible task within the constraints of a standalone academic edited volume – namely, how to cover in sufficient detail the countries that have constitutions that contain an impeachment provision and that have used this provision. The aim of the editors is to offer a snapshot of diverse uses of impeachment from across the globe through a series of substantive chapters that not only consider specific countries or regions as case studies but also address the relationship between impeachment and human rights, the rule of law, and democracy. The challenge for the editors was to avoid a western-centred approach to impeachment but instead to ensure coverage of the use of impeachment around the globe. To this end, we are excited that this volume looks at case studies including Sri Lanka, the Philippines, Pakistan, Nigeria, Latin America, and Brazil.

We begin here by offering a brief bibliographic survey of the global literature on impeachment. This body of scholarship is immense. It ranges over both present-day examples of impeachment and historical instances of impeachment. The phenomena of impeachment in the United States (both at a state and federal level) has seen a surge of books being published over the past decade, most notably on presidential impeachments. This has no doubt been caused by the feverous nature of the 2016 presidential election (where it looked likely that both major candidates – Hillary Rodham Clinton and Donald J. Trump – would be threatened by impeachment proceedings should they be elected). In many ways, the nadir of American political life under the shadow of Trump and his message of ‘Make America Great Again’ have done much to intensify political tensions, with the almost previously unimaginable storming of the United States (US) Capital Building in January 2021 by supporters of the outgoing President. Observers of US politics from around the world, who once consumed Aaron Sorkin’s later-day Camelot of Jed Bartlett’s fictional West Wing, may have struggled to ever imagine that such a thing could happen. Unsurprisingly, Trump was impeached twice.

Over the past decades, numerous books have been published in the US on impeachment. Examples include Jon Meacham, Timothy Naftali, Peter Baker, and Jeffery A. Engel’s Impeachment: An American History,1 which explores the earlier impeachments of Bill Clinton and Andrew Johnson, the resignation of Richard M. Nixon (in the face of impeachment), and the US Constitution under Trump, who had not yet been impeached when the book was published. Michael J. Gerhardt published Impeachment: What Everyone Needs to Know2 and The Law of Presidential Impeachment: A Guide for the Engaged Citizen,3 whilst Allan J. Lichtman laid out the case for proceeding against Trump in The Case for Impeachment.4 In addition to these books, there are numerous books on impeaching previous presidents including George W. Bush and Barack Obama and a vast number of articles published in US law reviews and academic journals. It is apparent that there is considerable academic interest in the use of impeachment in the United States.

1 (Random House 2018).
2 (OUP 2018).
3 (New York UP 2024).
4 (William Collins 2017). Other leading books on impeachment include David E. Kyvig’s, The Age of Impeachment: American Constitutional Culture Since 1960 (University Press of Kansas 2008) and H. Lowell Brown’s wide-ranging Prosecution of the President of the United States: The Constitution, Executive Power, and the Rule of Law (Palgrave Macmillan 2022). The prospect of then-President Donald J. Trump being impeached accompanied the publication of Laurence Tribe and Joshua Matz’s provocative and authoritative To End a Presidency: The Power of Impeachment (Basic Books 2018), Daniel P. Franklin and others, The Politics of Presidential Impeachment (SUNY Press 2020) and Frank O. Bowman III’s extensive and authoritative, High Crimes and Misdemeanors: A History of Impeachment for the Age of Trump (2nd edn, CUP 2023).
In contrast, impeachment is regarded as something of a relic in its country of origin, the United Kingdom. For the most part, impeachment is explored by historians focused on particular periods of history or on the impeachment of specific individuals. There is a regular (but far from anything like the US) flow of academic articles on impeachment covering the Long Parliament, the impeachment trial of Warren Hastings, and the trial of Viscount Melville. A lone recent example of a book on impeachment is Rachel Carnell’s Backlash: Libel, Impeachment, and Populism in the Reign of Queen Anne.5 Brian Cowan and Scott Sowerby’s The State Trials and the Politics of Justice in Later Stuart England is another noteworthy example.6 Then, there is the question of how impeachment fits within the contemporary United Kingdom, a country that has witnessed a decade of constitutional strife and uncertainty, capped off with the rise and fall of Prime Minister Boris Johnson. These issues are addressed in Chris Monaghan’s Accountability, Impeachment and the Constitution: The Case For a Modernised Process in the United Kingdom.7 This book makes the case that impeachment, if modernised and reinvented for the 21st century, could be used to support existing accountability mechanisms and thus empower the House of Commons to hold the executive to account. This view is somewhat of an outlier. Although other academics have called for change and enhanced accountability of the executive, most scholars would initially regard impeachment as obsolete, especially given the weight of history and its legacy.

5 (U of Virginia P 2020).
6 (Boydell and Brewer 2021).
7 (Routledge 2022).
There has been considerable literature on impeachment from a Latin American perspective. A leading text is Anibal Pérez-Liñán’s Presidential Impeachment and the New Political Instability in Latin America.8 Another important text is Mariana Llanos and Leiv Marsteintredet’s Latin America in Times of Turbulence: Presidentialism under Stress, in which the editors wrote a piece tellingly entitled ‘The Limits of Presidential Impeachment: Lessons from Latin America’.9 The impeachment of President Dilma Rousseff (now the former President of Brazil) also catalyzed the publication of several books exploring the consequences and causes of the impeachment and what it means for Brazilian politics. Examples include Mads Bjelke Damgaard Media Leaks and Corruption in Brazil: The Infostorm of Impeachment and the Lava-Jato Scandal,10 Pedro A. G. dos Santos and Farida Jalalzai Women’s Empowerment and Disempowerment in Brazil: The Rise and Fall of President Dilma Rousseff,11 Fernando Limongi, Operação impeachment: Dilma Rousseff e o Brasil da Lava Jato,12 and Peter Prenganan and Mauricio Savarese, Dilma’s Downfall: The Impeachment of Brazil’s First Woman President and the Pathway to Power for Jair Bolsonaro’s Far-Right.13 In addition to these books, academic articles on the topic include Mariana Llanos and Aníbal Pérez-Liñán’s, ‘Oversight or Representation? Public Opinion and Impeachment Resolutions in Argentina and Brazil’,14 Alexandra Rattinger’s ‘The Impeachment Process of Brazil: A Comparative Look at Impeachment in Brazil and the United States’,15 and Felipe Nunes and Carlos Ranulfo Melo ‘Impeachment, Political Crisis and Democracy in Brazil’.16

8 (CUP 2007).
9 (Routledge 2023).
10 (Routledge 2018).
11 (Temple UP 2021).
12 (Todavia 2023).
13 (Associated Press 2021).
14 (2021) 46(2) Legislative Studies Quarterly 357.
15 (2018) 49 University of Miami Inter-American Law Review 129.
16 (2017) 37(2) Revista de Ciencia Politica 281.
Beyond Britain and the Americas, there is yet other rich literature on impeachment under quite different political and institutional conditions. A recent addition to the African literature on impeachment in Nigeria is Omololu Fagbadebo’s Impeachment in the Nigerian Presidential System: Challenges, Successes and the Way Forward.17 Academics have also published articles on the recent impeachment of President Geun-hye Park in South Korea, such as Hannes B. Mosler’s ‘The Institution of Presidential Impeachment in South Korea, 1992–2017’18 and Sungmoon Kim’s ‘From Remonstrance to Impeachment: A Curious Case of Confucian Constitutionalism in South Korea’.19 Within a European perspective, there is literature on the use of impeachment or the threatened use of impeachment. The Irish academics Conor Casey and Eoin Daly in ‘Political Constitutionalism under a Culture of Legalism: Case Studies from Ireland’20 explored the threatened use of impeachment against a Supreme Court Justice, Mr. Seamus Woulfe, in the wake of the ‘golfgate’ scandal. The push for impeachment here arose because Woulfe may have breached the law related to the Covid-19 pandemic. Casey and Daly observe that ‘[t]he controversy leading up to an unprecedented mooting of a Supreme Court judge being impeached by the Irish parliament arose in the very peculiar circumstances of legislative restrictions in effect during the Covid-19 pandemic.’ Other examples of literature on impeachments in Europe include Jón Ólafsson’s ‘The Case Against Leaders: A Moral Reading of Geir Haarde’s Conviction for Negligence of Ministerial Duties’,21 which explored the controversial impeachment of a prime minister of Iceland. Impeachment in the Philippines is considered in Yuko Kasuya’s ‘Patronage of the past and future: Legislators’ decision to impeach President Estrada of the Philippines’.22

17 (Palgrave 2020).
18 (2017) 50(2) Law and Politics in Africa, Asia and Latin America 111.
19 (2019) 44(3) Law and Social Inquiry 586.
20 (2021) 17(2) European Constitutional Law Review 202.
21 [2021] Frontiers in Political Science <www.frontiersin.org/articles/10.3389/fpos.2021.619719/full>.
22 (2005) 18(4) The Pacific Review 521.
In terms of an attempt to provide a global overview of impeachment, Jody C. Baumgartner and Naoko Kada’s Checking Executive Power: Presidential Impeachment in Comparative Perspective,23 was published two decades ago. There have been influential attempts by academics to offer comparative analyses in academic journals, with Young Hun Kim’s ‘Impeachment and Presidential Politics in New Democracies’24 in 2014 followed by Aziz Z. Huq, Tom Ginsburg and David Landau’s, ‘The Comparative Constitutional Law of Presidential Impeachment’25 and John Ohnesorge’s ‘Comparing Impeachment Regimes’,26 both published in 2021. We hope that this book, Impeachment in a Global Context: Law, Politics, and Comparative Practice, will build upon this extant academic literature and deepen our understanding of impeachment as a global phenomenon by taking a comparative perspective not confined to country or region-specific silos. Although it presents a global overview, it is not exhaustive, as many other countries might have been included. But we hope that it enriches the dialogue among scholars around the globe.

23 (Praeger 2003).
24 (2014) 21 Democratization 519.
25 (2021) 88 University of Chicago Law Review 81.
26 (2021) 31 Duke Journal of Comparative and International Law 259.


1.3 Anglo-American Origins

Impeachment emerged from the Good Parliament that met in 1376 in medieval England. Although the Good Parliament can be said to have been crucial to the emergence of impeachment, the process of impeachment was refined and dramatically changed during the decades that followed. After a long period of desuetude, it was revived in the 1620s because of the efforts of parliamentarians including Sir Edward Coke, who had been dismissed in 1616 as Chief Justice of the King’s Bench by James I. Impeachment continued to be used during the seventeenth century, most notably as a way for the Long Parliament to proceed against Charles I’s unpopular advisers. After being revived yet again following the restoration of Charles II in 1660, impeachment continued being used as a means of removing officials well into the eighteenth century. Indeed, the early decades of that century saw impeachment transformed into a partisan weapon by the rival Whigs and Tories to deploy against their opponents once they were no longer in office. Impeachment was then sporadically used in the mid to latter part of the eighteenth century. Lord Lovat, for example, was impeached for supporting the Jacobite rebellion of 1745 (and therefore executed). Impeachment was also the vehicle used to proceed against Warren Hastings, the former and inaugural Governor-General of Bengal. Hastings’ impeachment was accomplished in 1787, spearheaded by Edmund Burke, Charles James Fox, and others. The final British impeachment took place in 1806, when Viscount Melville was tried by the House of Lords but was ultimately acquitted.

The framers of the US constitution were no strangers to impeachment as a part of both contemporaneous and then-historical British political practice. The inclusion of impeachment within the federal constitution of 1787 was a clear adoption and refinement of the British version of this practice. Although impeachment originated to serve a specific purpose in its parliamentary birth place – for accountability and to address grievances – the American framers believed that impeachment would prevent a president in particular from abusing that position in any one of several ways, thus destroying the young Republic. As Alexander Hamilton explained,


The President of the United States would be liable to be impeached, tried, and, upon conviction of treason, bribery, or other high crimes or misdemeanors, removed from office; and would afterwards be liable to prosecution and punishment in the ordinary course of law.27

27 The Federalist Papers: No 69, Friday 14 March 1788.


Drawing a direct comparison between the President and the British King, Hamilton further opined that


The person of the king of Great Britain is sacred and inviolable; there is no constitutional tribunal to which he is amenable; no punishment to which he can be subjected without involving the crisis of a national revolution. In this delicate and important circumstance of personal responsibility, the President of Confederated America would stand upon no better ground than a governor of New York, and upon worse ground than the governors of Maryland and Delaware.28

28 ibid.


On this view, impeachment offered a way to remove a president without having to resort to a popular insurrection. The power of the presidency would offer no defence to a conviction by the Senate.

In a similar vein, Benjamin Franklin said that he


was for retaining the clause as favorable to the Executive. History furnishes one example only of a first Magistrate being formally brought to public Justice. Every body cried out agst. this as unconstitutional. What was the practice before this in cases where the chief Magistrate rendered himself obnoxious? Why recourse was had to assassination in wch. he was not only deprived of his life but of the opportunity of vindicating his character. It wd.. be the best way therefore to provide in the Constitution for the regular punishment of the Executive where his misconduct should deserve it, and for his honorable acquittal when he should be unjustly accused.29

29 Madison Debates, Friday 20 July 1787.


Hence, impeachment would mean that a leaders’ opponents would not need to resort to assassination and other violent methods in order to remove a controversial President. In the same debates, James Madison argued the importance of including impeachment within the proposed constitution because it was


indispensable that some provision should be made for defending the Community agst. the incapacity, negligence or perfidy of the chief Magistrate. The limitation of the period of his service, was not a sufficient security. He might lose his capacity after his appointment. He might pervert his administration into a scheme of peculation or oppression.30

30 ibid.




1.4 An Overview

This collection is divided into five parts. Part One explores the foundations of impeachment as a legal idea. It addresses the comparative use of impeachment through a consideration of impeachment and the rule of law, impeachment and democracy, and impeachment and human rights. In Chapter 2, Gerald L Neuman explores the theme of ‘Impeachment as Cause or Cure of Human Rights Violations’. As Neuman states very clearly at the outset of his chapter, the process is always a two-edged sword:


Impeachment is an extraordinary procedure for responding to abuse of government power by removing the abusive actor from office. It enables legislatures to play an important role in halting or preventing serious violations of human rights. Yet like all power, the authority to impeach can be abused.



Neuman explores precisely what is meant by impeachment, with reference to examples including the US federal constitution and Commonwealth constitutions, before addressing the question as to whether impeachment is a cure for human rights violations. In addressing this question, Neuman particularly reflects carefully on the examples of ‘strongmen’ including Peru’s Alberto Fujimori and Paraguay’s Raúl Cubas Grau and elected officials and judges in the countries such as the US and Japan. Neuman’s chapter then explores the question as to whether impeachment can itself inflict a human rights violation. Neuman considers whether ‘[a]dditional human rights considerations apply in the case of legislative removal of a judge.’ He considers here the position of the Inter-American Court of Human Rights and the European Court of Human Rights by reflecting on his own experience in internal bodies.

Young Hun Kim in Chapter 3, ‘Impeachment and Democracy: Does Impeachment Have an Effect on Democracy in Third Wave Presidentialism?’, asks about the practice of impeachment in relatively new democracies. ‘Since a growing number of presidential democracies have been relying on impeachment to remove the incumbent, it is important to ask what impacts impeachment may have on these new democracies.’ He notes that the use of impeachment often results in clear political gains for those calling for a president to be impeached. An overtly partisan or instrumental use of impeachment could thus have the effect of undermining public confidence in democratic institutions and the ‘legitimacy’ of the decision to remove the president. To better understand this dilemma, Kim considers examples of the impeachment of President Fernando Lugo in Paraguay, President Dilma Rousseff in Brazil, and both President Park Geun-hye and President Roh Moo-hyun in South Korea.

In Chapter 4, ‘Impeachment and the Rule of Law: It’s Complicated’, John Ohnesorge considers whether the rule of law can serve as an effectual constraint on impeachment. He outlines his view as to the role that the rule of law ought to play in impeachment proceedings, considers its relation to values such as due process, and offers a clear definition as to what will amount to an impeachable offence. He concludes in particular that ‘[a]n important Rule-of-Law value is that legal rules of conduct should be clear and knowable in advance.’ Ohnesorge also asks whether impeachment could operate as a protector of the rule of law. He addresses the need to maintain judicial independence and the threat that impeachment could pose to this value. Related to this point, he explores how judges can be protected, especially in the US when the President disagrees with a judicial decision. Therefore, in this context, impeachment could be used against a president where the President is undermining judicial independence and/or the democratic order.

In Part Two of the book, the contributors explore countries and regions where impeachment has become a core feature of the political landscape. In Chapter 5, Youngjae Lee explores ‘The Role of the Judiciary in the Presidential Impeachment Process in Korea’. His chapter reviews the role of the Constitution Court of Korea in presidential impeachments as set forth in a 1987 constitutional amendment. Lee provides an account of the inaugural use of impeachment in South Korea in 2004 when President Roh Moo-Hyun was impeached by the National Assembly of Korea. However, the motion for impeachment was subsequently dismissed by the Constitutional Court as legally insufficient. Lee explains that ‘the Court held that none of the violations by Roh justified removing him from office’. He then considers the impeachment of Park Geun-hye and the circumstances that led to her impeachment in 2016–2017. The role of the press in sealing Park Geun-hye’s fate is highlighted.

John Polga-Hecimovich looks at ‘Latin America: Between Governability Crises and the Impeachment Trap’ in Chapter 6. He asks whether ‘impeachment [has] become more prevalent across Latin America in the 2010s and 2020s’. Polga-Hecimovich notes the influence of the US constitution (and the British historical tradition of impeachment) in the decision to include impeachment in a typical Latin American constitution. He contrasts the different types of models used, such as the American model (used in countries including Brazil and Chile) and the unicameral model (employed in countries such as Ecuador and Peru). Polga-Hecimovich observes that ‘[p]rior to the third wave of democratization, impeachments in Latin America were rare.’ He also describes the increased use of impeachment in Latin America to remove a country’s president and the key role played by the military pressuring politicians to bring these impeachments. In contrast, during the Cold War, the military used coups to remove democratically elected presidents, resulting in a predominance of military dictatorships over democracies in Latin America. Indeed, there is a sense in which the re-emergence of democracy in Latin America reignited the use of impeachment as a substitute for the military coup. Polga-Hecimovich observes that from 1991 to 2022, there were more than twenty impeachment trials. He notes the dangers of such frequent use of impeachment, which along with ‘a high level of presidential instability is probably not healthy for Latin American democracy.’

Focusing on Brazil in Chapter 7, Carina Barbosa Gouvêa and Pedro H. Villas Bôas Castelo Branco discuss ‘Contemporary Impeachment in Brazil: Political Time and Aporias’. They begin by addressing the history of impeachment in Brazil and the removal of President Café Filho and President Carlos Luz, which they regard as being irregular for their failure to comply with the legal and constitutional frameworks. In their view, it therefore ‘cannot be treated as [an] instance[] of successful use of the impeachment process.’ Barbosa Gouvêa and Villas Bôas Castelo Branco also explore the impeachment of President Fernando Collor de Melo in 1992 and President Dilma Rousseff in 2016. In the case of Collor de Melo, they underscore the key role played by the President’s brother, Pedro Collor, who was also the first democratically elected president since the 1964 military coup. Barbosa Gouvêa and Villas Bôas Castelo Branco outline how an impeachment can occur. They explore the predicate for such action, which is known as a responsibility crime. In Rousseff’s case, this was her use of the presidential decree power to supplement the Brazilian budget by ‘more than R$95 billion’. This, it was argued, created an artificial fiscal surplus. Then, it was alleged that Rousseff provided misleading accounts to ‘intentionally hide the real fiscal situation of the country.’

In Chapter 8, Frank O. Bowman, III explores ‘Impeachment in the United States’. Looking past the recent visibility of impeachment in the American political culture, Bowman provides a clear account of the historical origins of impeachment in fourteenth-century England and its lessons for the American constitution-drafting process. He emphasises that ‘the drafters of the American constitution were inheritors of Britain’s constitutional tradition, familiar with its most notable incidents, and acutely conscious of what they took to be its strengths and weaknesses’. As a result, ‘impeachment had come to seem so natural a feature of Anglo-American constitutional practice that ten of the thirteen new states which declared independence from Great Britain that year wrote impeachment into their state constitutions.’ Bowman explores the founding-era debates as to whether impeachment should be included in the new federal constitution. Bowman notes that ‘[t]he most significant American deviation from British historical practice was to make impeachment applicable to the Chief Executive, not just his or her subordinates.’ Bowman then provides an account of judicial impeachments, starting with that of Supreme Court Justice Samuel Chase, and the use of impeachment against presidents. Reviewing the case of President Nixon, who resigned before he could be impeached, Bowman observes that ‘although Nixon was never formally impeached or tried, his forced resignation should be considered a success of the impeachment mechanism.’ Bowman is critical of the Trump presidency. In his view, ‘Trump was plainly unqualified to be president’, and his presidency ‘tested all the guardrails erected by the framers of America’s constitution’. Commenting on Trump’s two acquittals by the Senate, Bowman is clear that the fact that Trump could be elected is down to the ‘flaws in the contemporary American political system’ and that these flaws, in turn, have ‘disabled impeachment as a dispositive remedy for presidential misconduct.’

Part Three moves beyond the traditional canon of cases to explore the use of impeachment in less familiar settings, particularly where it has been less of a historical presence in a nation’s political culture. In Chapter 9, Ragnhildur Helgadóttir looks at ‘Impeachment in Iceland’ and the role that the Icelandic Constitution plays in providing the legal basis for impeachment. Helgadóttir notes that since 1904, Iceland has had a parliamentary system of government. As a result, a government that loses a parliamentary vote of no confidence must resign. This creates an alternative to impeachment: Helgadóttir hence observes that a confidence vote ‘could indeed be a less cumbersome way of ousting a Cabinet minister who has committed (or is suspected of) an impeachable offense.’ The grounds for which a minister may be impeached are outlined in the Ministerial Accountability Act no 4/1964. Helgadóttir notes growing support for revising the Ministerial Accountability Act no 4/1964 at the turn of the century. She then considers whether, in light of the parliamentary system of government in Iceland, impeachment is needed as an accountability mechanism. Specifically, Helgadóttir examines the impact of the financial collapse in 2008 and the subsequent decision to impeach the Icelandic Prime Minister Geir Haarde. Ultimately, Haarde was convicted by the Court of Impeachment. He subsequently challenged his conviction at the European Court of Human Rights. He argued that the conviction breached Articles 6 and 7 of the European Convention on Human Rights. Helgadóttir observes that although Geir Haarde was unsuccessful in the European Court of Human Rights, ‘there were no celebrations, either in Parliament or elsewhere in the Icelandic government, when the ECtHR judgment was published.’ Indeed, as Helgadóttir explains, there is now little appetite for using impeachment in the wake of the Haarde conviction.

Henrik Skovgaard-Petersen provides an account of ‘Impeachment in Denmark: Law and Practice’ in Chapter 10. Skovgaard-Petersen observes that ‘[u]ntil recently, impeachment was generally considered not just a peripheral but almost exotic phenomenon in Denmark.’ This is despite the impeachment and conviction of a former Minister of Justice in the 1990s. Skovgaard-Petersen then provides an historical overview of impeachment in Denmark and the use of impeachment in the nineteenth and twentieth centuries. He notes that all three cases brought in the twentieth and twenty-first centuries ‘have resulted in convictions’. According to him, all three emerged not from an ‘institutional power struggle’ but rather involved efforts to ‘sanction alleged breaches of norms applicable to actions or omissions by ministers during their term of office.’ The introduction of a parliamentary system of government to Denmark at the beginning of the twentieth century, in which ministers were expected to resign if they lost the confidence of the legislature, did not as in the case of the United Kingdom mean that ‘impeachment became obsolete’. Skovgaard-Petersen explores the procedure for bringing an impeachment and the role played by the Court of Impeachment.

In Chapter 11, ‘The Impeachment of the Chief Justice of Sri Lanka, Dr. Shirani Bandaranayake’ is explored by Geoffrey Robertson KC. He outlines the background to the impeachment and the reasons why politicians decided to remove Sri Lanka’s most senior judge. The impeachment was criticised internationally, with critics citing the threat it apparently posed to judicial independence. The author had been tasked at the time of the impeachment to conduct a review into whether the removal of Dr. Shirani Bandaranayake contravened Sri Lanka’s obligations in international and Commonwealth law. Robertson sets out the impeachment charges against the Chief Justice connected to the Judicial Services Commission and the Divineguma Bill.

Imelda Deinla and Maria Lulu Reyes consider ‘Impeachment in the Philippines: Politics, Institutions and Leadership’ in Chapter 12. In the Philippines, impeachment was ‘[d]esigned as a mechanism of accountability’, but the ‘impeachment of judges in the highest court, the Supreme Court, has become a tool for consolidating strongmen rule.’ Deinla and Lulu Reyes offer an account of how the Philippine Supreme Court has regained public confidence. They also discuss the judicial crises that resulted in the impeachments of Chief Justice Renato Corona in 2012 and Chief Justice Sereno in 2017. They consider the judiciary’s role in removing fellow judges via the impeachment process and ask why judges are willing to remove their colleagues. After all, they note, ‘the Justices’ action in removing a colleague is not a unique phenomenon; this had happened in other jurisdictions where political and institutional support is weak for the courts and judges.’ Deinla and Lulu Reyes are clear about not only the role a judiciary can play in limiting the excesses of ‘strongman’ style leaders but also the limits of this role.

Part Four explores the use of impeachment where it has been included within a country’s constitution but has not been extensively used. In these contexts, impeachment is best understood as peripheral to the country’s mainstream political life. Philipp Köker explores this in Chapter 13 ‘Impeachment in Central and Eastern Europe’. His chapter examines eleven countries that were formerly socialist and within the Soviet Union’s sphere of influence. Crucially, all eleven countries joined the European Union after 2004. As Köker notes, these countries had to design a new constitutional framework. They ‘faced similar challenges in creating democratic political systems in a short period of time.’ However, Köker is clear that the systems they created varied greatly, so the expected role of impeachment in each country differs. Köker sets out the historical tradition of impeachment in Central and Eastern Europe following the end of the First World War. He points here to the Czechoslovak Constitutional Charter of 1920, which allowed the President to be impeached. He also establishes and distinguishes different ways in which impeachment operates in Central and Eastern Europe, particularly considering how it can be initiated and which institution has the final say as to whether a president can be removed. The case of Lithuanian president Rolandas Paksas, who was removed from office in 2004 after refusing to resign, is explored. Köker underscores that Paksas has been the only serving European head of state to have been removed from office via impeachment. Köker also considers the unsuccessful attempts to impeach presidents, such as Ion Iliescu, President of Romania in 1994, Traian Băsescu, President of Romania in both 2007 and 2012, and Václav Klaus, President of the Czech Republic in 2013.

In Chapter 14, Omololu Fagbadebo gives an account of ‘Impeachment in Nigeria: Process, Practice and Failure’. His chapter sets out the political and constitutional history of Nigeria as context for its experiences with impeachment. As a cause and consequence of the political instability in Nigeria, Fagbadebo flags ‘the attitudinal disposition of Nigeria’s political leaders to power rather than the institutional system.’ This, in his view, ‘has remained the bane of political instability in the country.’ He sets out how impeachment operates in Nigeria and the evolving nature of the Nigerian constitution and what it means for impeachment. His chapter offers an account of how impeachment has been used to remove regional premiers and governors such as Chief Akintolam who was the premier of the Western Region in Nigeria. It also discusses the unsuccessful attempt to remove Governor Peter Obi (the governor of Anambra State) between 2006 and 2007.

Yasser Kureshi considers ‘The Politics of Impeachment in Pakistan’s Hybrid Democracy’ in Chapter 15. In his chapter, Kureshi explores the history of impeachment in Pakistan since 1973. He looks not only at attempts to impeach the President but also at votes of no confidence in the Prime Minister and the use of judicial disqualification to remove judges. The framework for impeachment is found in the 1973 constitution, which was introduced by a civilian-led government. Kureshi explains that a President can be removed under the 1973 constitution, and he details the steps needed to do this. He also explores how a vote of no confidence can be filed in the National Assembly to remove a Prime Minister. He then explores the 1985 constitutional reform allowing the judiciary to ‘disqualify political officers including the Prime Minister’. As Kureshi observes, ‘the recent history of impeachment proceedings in Pakistan … highlights the dynamic nature of Pakistan’s hybrid politics and reveals the ways in which elected and tutelary institutions contest and negotiate over political authority, autonomy and legitimacy.’ Finally, he considers attempts to remove then-Prime Minister Imran Khan in 2022; the judicial disqualification of Nawaz Sharif in 2017; and the effect of impeachment’s threat on President Musharraf’s decision to resign in 2008.

In Chapter 16, Chris Monaghan explores ‘The United Kingdom and Impeachment: Justification, Renewal, and the House of Commons as a Guardian of the Constitution’. He sets out the history behind the development of impeachment in England and its later use through British history. In terms of historical practice, impeachment was first used in England in 1376 by the Good Parliament (with Lord Latimer being the first person to be impeached), and it ceased to be used after the acquittal of Henry Dundas, Viscount Melville in 1806. Although offering an account of the history, he is clear that ‘[t]his chapter does not seek to present a historical account of impeachment; rather, it seeks to ask whether impeachment could still serve a role in the 21st century United Kingdom.’ Monaghan argues that impeachment could serve a purpose as a way of improving the accountability of the executive to the House of Commons. He bases his account on the rationale for modernising impeachment and for using it again in the United Kingdom. Monaghan argues that a modernised form of impeachment would enhance accountability, offer genuine democratic oversight, and provide a role for the House of Commons as the guardian of the constitution. In part, his argument is based on the fallout and constitutional ‘crisis’ that followed the Supreme Court’s controversial decision in R (on the application of Miller) v Prime Minister (No 2),31 which was seen by some as a judicial intrusion into the workings of the political constitution. As Monaghan notes, ‘there arguably needs to be a greater dialogue about who takes responsibility for the protection and development of the contemporary constitution.’ His conclusion is that impeachment would serve a purpose here by empowering the House of Commons.

31 [2019] UKSC 41.
In the final chapter of the book, which explores the future of impeachment, Tom Ginsburg, Aziz Z. Huq, and David Landau consider ‘Impeachment in Comparative Perspective: An Empirical View’. This chapter explores the use of impeachment around the globe and the reasons that it has been used, which is based on a consideration of why impeachment was included within a country’s constitution and the particular national context. As Ginsburg, Huq, and Landau explain, ‘[p]residential impeachment in practice is about far more than removing criminals or other bad actors; it often serves as an exit from the deep structural crises that presidential (and semi-presidential) systems of government sometimes undergo.’ In terms of the global context, Ginsburg, Huq, and Landau acknowledge the trend of popular dissatisfaction with established systems of government and the subsequent fragility of the elected tenures of presidents and why their political opponents resort to impeachment as a method to circumvent term limits and preemptively remove a president.

Accordingly, the chapters of this book offer a comprehensive and varied view of the global landscape of impeachment. Plainly, this landscape reveals both promise and peril: impeachment can be both a wellspring of political crisis and a response. Much depends on context and the health of institutions such as the judiciary and parliament. The work collected in this volume, however, should enable a more sure-footed path through the risks and the democratic returns to be had from impeachment as a political practice.
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2.1 Introduction

Impeachment is an extraordinary procedure for responding to abuse of government power by removing the abusive actor from office. It enables legislatures to play an important role in halting or preventing serious violations of human rights. Yet like all power, the authority to impeach can be abused.

Human rights analysis of impeachments has considered this unusual procedure from both perspectives. Groundless political trial or arbitrary and irregular proceedings may violate the rights of officials or the rights of the citizens who elected them and for whom they serve. Lawfully conducted impeachments with appropriate sanctions – especially against officials who are not otherwise subject to removal – may be essential for protecting human rights and democracy. This chapter discusses the virtues of the institution of impeachment and then examines the need for suitable limitations.



2.2 What Is Impeachment?

‘Impeachment’ historically denotes a form of legislative accusation and trial providing extraordinary redress for public wrongs. More generally, the term embraces a variety of mechanisms for the removal for cause of a public official singled out by the legislature. This chapter uses the term broadly to cover them all. Impeachment for cause differs from dismissal at will by a vote of no confidence in a parliamentary system, which may properly be based on simple policy disagreements or partisan alignments.

The United States (U.S.) federal constitution, which has had significant influence on numerous countries, limits the consequences of impeachment to removal from office and disqualification from future federal office. This procedure applies broadly to ‘civil officers of the United States’1 but not to state officials, whose removal is left to the respective state constitutions and laws. In other countries with systems of federalism, the impeachment of subnational officials may be regulated and carried out at the subnational level or may involve the national legislature.2

1 US Constitution, art II, s 4.
2 See, e.g., Leonard Muye Mwakuni, ‘Kenya’s Gubernatorial Impeachments: Superior Courts as Guardians against Abuse of Power’ (2020) 5 Kabarak Journal of Law and Ethics 221 (describing local accusation and trial by national Senate for county governors in Kenya).
In some countries and two U.S. states (Missouri and Nebraska), the legislature initiates the process, but a court holds the actual trial and makes the final decision on removal. Elsewhere, courts may play an advisory role or make intermediate decisions in a legislative impeachment process.

Some U.S. state constitutions and some Commonwealth constitutions have preserved a different version of legislative removal of judges, the resolution of ‘address’ by one or both houses. Address leads only to removal, not to disqualification. This procedure has fallen largely into disuse as modern independent judicial discipline developed. This chapter treats address as functionally another form of impeachment.

Ideally, impeachment provides a form of accountability for wrongdoing and prevents further wrongs. Moreover, the very possibility of impeachment may have a deterrent effect on officials who know that they are not guaranteed the completion of their designated terms of office. In evaluating the effects of an impeachment regime, completed removals should be considered alongside cases of resignation to avoid removal. Officials facing the prospect of impeachment may resign before trial or before formal accusation, and the proceeding may then be abandoned even in systems that allow it to continue after resignation. Threats of impeachment can thus achieve some of the benefits of actual impeachment.

Legislative removal serves other purposes of greater or lesser legitimacy. It enables the legislature to intervene in a particular major political scandal, demonstrating its responsiveness to public opinion and asserting its moral authority. Assigning the removal decision to the legislature may result in a sounder holistic judgment on whether the official’s performance justifies termination. In some systems, legislative removal provides a method for compelling the retirement of officials who can no longer perform their duties.3

3 This chapter does not discuss whether removing officials due to inability, or using less demanding removal procedures for doing so, may violate the human rights of persons with disabilities. For consideration of some of the issues, see David Bilchitz, ‘Dignity, Fundamental Rights and Legal Capacity: Moving Beyond the Paradigm Set by the General Comment on Article 12 of the Convention on the Rights of Persons with Disabilities’ [2016] South African Journal on Human Rights 410, 418–19.
Impeachment can, however, be employed as a means of power struggle between rival parties or factions within a party. Removal for cause presupposes violation of a standard, not merely the preference of a majority (or supermajority) of the legislators that someone else should hold the position, as in a vote of no confidence. Nonetheless, impeachment may be misused by legislators who do not play by the rules. Some countries seek to prevent such misuse by requiring a judicial determination that the accusation meets the governing standard as a necessary step in the impeachment process or by providing the weaker safeguard of an advisory report of a court or other body that does not bind the legislature. But assigning the impeachment decision to legislators entails political risks.

The compensating value of impeachment depends in part on the alternative methods available for removing the official from office. In the U.S., the president and vice president are elected to a four-year term. Impeachment is the only method provided to cut the term short for wrongdoing.4 Federal judges are appointed with life tenure, although modern judicial discipline procedures now enable the judiciary to limit the authority of a lower court judge who does not resign after findings of misbehavior. In contrast, other federal officials are subject to removal by their superiors for misconduct, and the availability of impeachment reflects concern about negligence or complicity at higher levels of the executive. At the state level, more executive officials are separately elected and insulated from removal by higher officials, increasing the need for impeachment.

4 In addition, the Twenty-Fifth Amendment to the Constitution creates a procedure for suspending a president’s authority during inability to discharge the powers and duties of the office.


2.3 Impeachment as a ‘Cure’ for Human Rights Violations

As a historic remedy for abuse of power, impeachment has long provided an available means of responding to official depredations that would now be characterized as human rights violations. Removal from office serves both retrospective and prospective functions – it provides a form of accountability for violations that have already occurred, and it takes away the opportunity to commit similar or different violations in the future.

Of course, legislative removal does not fully cure violations. It does not remedy all the harm done to past victims. It does not address all the underlying causes of the violations. And it may only partially incapacitate the perpetrator who was removed. Impeachment may end the public career of the abusive official, or it may provide only a temporary interruption. There may also be negative downstream consequences in the particular context. Still, impeachment serves its purpose of terminating a specific current threat to human rights.

Moreover, impeaching one official who has violated human rights does not always reduce the number of violations. Legislative removals may amount to sporadic interventions in situations where more systematic enforcement is needed. The official’s replacement may be worse than the official removed and yet not incur the same consequences. Nonetheless, complete insulation from removal, for life or for a term of years, is a dangerous temptation to abuse power.

The legal grounds for legislative removal cover a wide range of infractions, in phrasing that differs from country to country. Often the constitutional provision refers to crimes and/or constitutional violations. These categories overlap considerably with international human rights conceptions.5 The following examples, from the U.S. and elsewhere, illustrate successful or attempted impeachments that were prompted by abuse of human rights.

5 Tom Ginsburg, Aziz Z. Huq and David Landau, ‘The Comparative Constitutional Law of Presidential Impeachment’ (2021) 88 The University of Chicago Law Review 81, 127.
One stark example of a human rights impeachment involved Alberto Fujimori, who had subverted the Peruvian constitution and ruled as a strongman in reliance on his feared head of intelligence Vladimiro Montesinos. Shortly after Fujimori’s dubious reelection in the spring of 2000, a videotape of Montesinos bribing a member of Congress to switch allegiances became available and created public outrage, greatly strengthening the opposition. In November 2000, Fujimori fled to Japan and submitted his resignation. The Congress rejected it and instead held a formal vote removing him on grounds of ‘moral incapacity.’ After his extradition, he was criminally convicted of responsibility for two episodes of mass murder and two incidents of kidnapping. The Supreme Court’s judgment placed these violations in a context of systematic state violence and characterized the murders (and grievous bodily harm to additional victims) as crimes against humanity.6

6 See Aimee Sullivan (tr), ‘The Judgment Against Fujimori for Human Rights Violations’ (2010) 25 American University International Law 657.
Raúl Cubas Grau was elected president of Paraguay in 1998 amid factional disputes within the dominant Colorado party in the transition period following the dictatorship of Alfredo Stroessner. He defied Supreme Court decisions by freeing from prison a general who led his faction. Violence followed, including the murder of the vice president (from the opposing faction) and killings of demonstrators. Facing impeachment for his role in these events, Cubas Grau resigned and fled to Brazil.7

7 Aníbal S. Pérez-Liñán, Presidential Impeachment and the New Political Instability in Latin America (CUP 2007) 29–32.
The resignation of Richard Nixon in 1974 provides the one successful example of a presidential impeachment process in the U.S. Although Nixon did resign, like Fujimori and Cubas Grau, it was the likelihood of removal by impeachment that prompted his departure. The central legal threat in Nixon’s case was the technical accusation of obstruction of justice in relation to the investigation of his re-election campaign – the Watergate cover-up – clearly demonstrated by the audio tapes that the Supreme Court had ordered released. However, the House of Representatives was also considering a charge that he ‘repeatedly engaged in conduct violating the constitutional rights of citizens,’ including through tax authority retaliation against political opponents and unauthorized domestic surveillance.8 Even if the Senate would only have reached the required two-thirds majority on the obstruction of justice charge, the end of the Nixon presidency terminated his abusive methods of governance and enabled legislative reforms.

8 House of Representatives, Report No 93–1305, 93d Cong, 2d Session (1974) (USA) 3.
The failed impeachment effort against U.S. President Andrew Johnson in 1868 would also have served a clear human rights purpose. The principal charges adopted by the House addressed Johnson’s firing of his secretary of war, without congressional consent under the Tenure of Office Act, an undeniable fact of debated legal character. Congress’s underlying motivation for impeachment, however, was not the control of personnel decisions for its own sake but Johnson’s opposition to Reconstruction – his willingness to let the pre-civil war power structure of the southern states be reestablished and to abandon the fate of the newly freed slaves.9

9 See Annette Gordon-Reed, Andrew Johnson (Henry Holt 2011) 134–39.
As the Nixon and Johnson examples illustrate, removal does not always rest formally on an official’s worst violations. The charges may instead address the violations most easily proven, to the satisfaction of the required number of legislators. The cover-up is not necessarily worse than the violation; rather, it may be documented and may be less subject to controversy.

The only impeached officials who have actually been convicted by the U.S. Senate have been life-tenured judges, primarily for corruption.10 More impeachment proceedings have ended with resignation, either at the investigative stage before a House vote or before a Senate trial. It is worth pointing out that judicial corruption is a human rights violation, as it deprives litigants of fair trial rights, and removal of corrupt judges prevents them from committing further violations.

10 See United States House of Representatives, List of Individuals Impeached by the House of Representatives <https://history.house.gov/Institution/Impeachment/Impeachment-List/> accessed 18 November 2022.
At the U.S. state level, there have been more convictions of more varied officials, for good or bad reasons. Several governors have been removed, and others have resigned under threat of impeachment. The resignees include the 2021 example of Andrew Cuomo of New York, who was accused of multiple instances of sexual harassment (which is also a human rights violation). Other kinds of officials removed by state legislatures include a lieutenant governor, an attorney general, secretaries of state, treasurers, a member of the governor’s council, an auditor, a university regent, sheriffs, public surveyors, and higher and lower court judges. The most common theme has been financial dishonesty, including extortion, bribery, and embezzlement. Such abuses may amount to human rights violations depending on the circumstances. One South Carolina sheriff was impeached in 1811 for torturing a criminal suspect; he was convicted and disqualified for four years from holding office.11 A county judge in Virginia was removed by the legislature in 1903 for horsewhipping a preacher who had criticized him.12 Massachusetts probate judge Edward Loring was removed by address from his state position in 1858 because he also served as a federal commissioner and in this capacity, ordered the return of Anthony Burns to slavery in Virginia; looking beyond the complexities of positive law in the 1850s, this was an impeachment for human rights purposes.13 Texas governor James Ferguson’s impeachment in 1917 resulted from his politically motivated assault on the University of Texas, which implicated freedom of expression and the right to education.14 In Missouri, a secretary of state was impeached and removed for falsifying documents to favor her own son’s political candidacy.15

11 See James W Ely Jr, ‘That No Office Whatever Be Held During Life or Good Behavior: Judicial Impeachments and the Struggle for Democracy in South Carolina’ (1977) 30 Vanderbilt Law Review 167, 189–92.
12 See Brent Tarter, ‘Campbell, Clarence Jackson’ in Dictionary of Virginia Biography, vol 2 (Library of Virginia 2001) 559.
13 See Mass Acts & Resolves 1858, 186 (Removal Message of Governor Banks Upon Address); Paul Finkelman, ‘Legal Ethics and Fugitive Slaves: The Anthony Burns Case, Judge Loring, and Abolitionist Attorneys’ (1995) 17 Cardozo Law Review 1793.
14 See John R Lundberg, ‘The Great Texas Bear Fight: Progressivism and the Impeachment of James E Ferguson’ in Jessica Brannon-Wranosky and others (eds), Impeached: The Removal of Texas Governor James E Ferguson (Texas A&M UP 2017).
15 State Ex Inf Nixon v Moriarty, 893 SW2d 806 (Missouri Supreme Court, 1994).
In Japan, one judge was removed by impeachment in 2008 for the sexual harassment of a courthouse employee, and another was removed in 2001 for his involvement in child prostitution.16 A federal judge in Australia resigned in 2021 after findings of sexual harassment led to a recommendation of proceedings for parliamentary removal.17

16 See Noboru Yanase, ‘Political Threats to Judicial Independence in Post-War Japan: Judging from Judge Impeachment Cases’ (2021) 37 Nihon University College of Law 1, 7–8.
17 See Michael Pelly, ‘Judge Resigns Over Sexualised Conduct’ Australian Financial Review (Sydney, 8 July 2021) <www.afr.com/politics/federal/judge-resigns-over-sexualised-conduct-202107008-p587ve> accessed 18 November 2022.
Corruption is a frequent basis for impeachment worldwide. Executive corruption can directly affect the human rights of individuals, and more generally, there is a growing trend to regard it as a human rights abuse per se, taking into account its indirect effects.18 Corruption charges contributed to the impeachment of presidents such as Fernando Collor de Mello (Brazil, 1992), Carlos Andrés Pérez (Venezuela, 1993), Abdalá Bucaram (Ecuador, 1997), and Park Guen-Hye (South Korea, 2017).19 In Peru in 2018, all the judges on the national council of magistrates were removed by the Congress for gross misconduct in the midst of a wide-ranging judicial corruption scandal that also resulted in the resignation of the president of the Supreme Court.20 It should be recognized, however, that in a country where corruption is endemic, a well-founded corruption charge may provide a pretext for a shift in power that improves nothing.

18 See Anne Peters, ‘Corruption as a Violation of International Human Rights’ (2019) 29 European Journal of International Law 1251.
19 See Ginsburg, Huq and Landau (n 5); Pérez-Liñán (n 7).
20 See ‘Judicial Crisis in Peru; the Congress Removed All the Magistrates of the CNM’ CE Noticias Financieras English (21 July 2018); ‘Peru Political Turmoil: Supreme Court President Resigns Over Tapes Scandal’ BBC (19 July 2018) <www.bbc.com/news/world-latin-america-44892884> accessed 3 December 2022.
Finally, it is worth saying explicitly that both impeachments of Donald Trump were about human rights violations. Both centrally involved his efforts to subvert the 2020 presidential election, first, by bribing Ukraine to fabricate evidence against the Democratic candidate who ultimately defeated him and second, by violent disruption of the congressional count of the electoral votes confirming that defeat.21 The January 6 attack and the deaths and injuries it included only illustrate the range of human rights violations that could have been prevented if the first impeachment had succeeded.

21 H Res 755, 116th Cong, 1st Session (2019) (USA) (First Articles of Impeachment); H Res 24, 117th Cong, 1st Session (2021) (Second Articles of Impeachment).


2.4 Impeachment as a Cause of Human Rights Violations

Although impeachment can benefit human rights, human rights violations may arise as a direct result of the impeachment proceedings. Some of these violations have been addressed by international human rights courts or similar bodies.

In addition to direct violations, impeachment may also contribute to a worsening of the human rights situation in the particular empirical circumstances of the country. Indeed, even a meticulously lawful removal may have indirect negative consequences if it is poorly received by the public, if it shifts power to a less desirable successor, or if it destabilizes a fragile political system. This chapter, however, focuses on the violations inhering in the removal itself and leaves the discussion of when a justified impeachment is best avoided to other chapters.

This section first provides some examples of abusive impeachments before addressing some of the elements that could make an impeachment a human rights violation. It explains why impeachment proceedings should be constrained by human rights (1) and then considers violations of procedural rights (2), threats to judicial independence (3), and excessive restriction of political rights through disqualification (4). The jurisprudence mentioned comes primarily from the Inter-American Court of Human Rights (IACtHR), applying the American Convention on Human Rights; the European Court of Human Rights (ECtHR), applying the European Convention and its Protocols; and at the global level, the Human Rights Committee, applying the International Covenant on Civil and Political Rights (ICCPR).

It is unfortunately too easy to find examples of impeachments that violate human rights. In 1997, Fujimori had three judges of Peru’s constitutional court impeached and removed for their decision finding him ineligible to run for a third term as president.22 Impeachment and threats of impeachment were among the methods by which Black politicians and judges in the southern U.S. were driven from office as the post-Civil War Reconstruction ended.23 In 2012, after irritating his major coalition partner, Paraguay’s president Fernando Lugo was impeached and removed in a ‘hasty 24-hour process’ that gave him only two hours to present his defense against charges largely based on policy disagreements.24

22 Case of the Constitutional Court v Peru, Judgment No 71 (IACtHR, 31 January 2001).
23 See Eric Foner, Reconstruction: America’s Unfinished Revolution, 1863–1877 (Harper & Row 1988) 562.
24 Leiv Marsteintredet, Mariana Llanos and Detlef Nolte, ‘Paraguay and the Politics of Impeachment’ (2013) 24(4) Journal of Democracy 110.
States in Nigeria have witnessed a grotesque series of impeachments of governors or deputy governors based on retaliation for political disloyalty. These were sometimes conducted irregularly by segments of the legislature meeting off-premises.25 The charges were not necessarily groundless, but as Professor Omololu Fagbadebo has explained, given systemic corruption in Nigeria, impeachment can be selectively deployed as a political weapon.26

25 See, e.g., Omololu Fagbadebo, Impeachment in the Nigerian Presidential System: Challenges, Successes and the Way Forward (Palgrave Macmillan 2020) 123, 342–53. The procedural transgressions ultimately drove the Supreme Court of Nigeria to revise its prior refusal to review the legality of impeachment. ibid 292–93.
26 ibid 42.

2.4.1 Is Impeachment Merely a No-confidence Vote?

Before discussing particular violations from impeachment, one should confront a basic issue about removal for cause. If it is legitimate for a parliamentary majority to remove a prime minister by a vote of no confidence as a simple matter of preference, then why should it be problematic from a human rights perspective for a legislative majority or supermajority to impeach and remove a president for whatever reason it likes?

There are several answers. First, parliamentary systems have rules that authorize subjective no-confidence votes, and if the majority follows the proper procedures, then it is staying within its power. When the legislature instead seeks to impeach, the legal system normally provides an objective standard of evaluation that should be met.

Second, in human rights terms, the officer being removed has political and personal rights at stake in serving out a term in accordance with the rules, and the voters have political rights at stake in the removal of an elected official. Impeachment that disregards these rules, merely by legislative will, would violate the officer’s rights.27 It would also vitiate the election, harming democracy itself.

27 It may follow from this perspective that no-confidence votes are subject to some human rights constraints, for example, that legislators must not merely vote their preferences when these preferences amount to prohibited discrimination.
Third, some impeachment procedures impose consequences that go beyond removal, such as disqualification from future office or even criminal sanctions. These effects may require different protections compared with no-confidence votes that result only in removal.



2.4.2 Procedural Fairness in General

Different systems employ a wide variety of decisional structures for impeachment. In some systems, the process is wholly legislative, often with accusation voted by one chamber and adjudication by the other. In others, the judiciary plays a role, either binding or nonbinding. A court may act as a filter, deciding whether an adequate factual or legal basis exists before the process can go forward; it may provide a nonbinding report at an intermediate stage; the trial may be held in court rather than in a legislative body; or a more limited judicial review may follow the legislature’s decision. Instead of a court, an independent outside committee may act as a filter or provide a nonbinding report.

The involvement of a court potentially ensures that a legal standard for impeachment is not misunderstood or ignored by the politicians and may thus protect the human rights of the accused official. However, filtering decisions by judges are less likely to protect against politicized selectivity regarding which well-founded cases to initiate or which cases would satisfy the standard that the legislature will actually convict.

When votes are taken in the legislative, judicial, or independent bodies, systems also vary in the size of the required majority.28 In the U.S. Congress, a simple majority of the House of Representatives can accuse (‘impeach’), but a two-thirds majority of the Senate is required to convict; Senate practice requires only a simple majority to specify sanctions other than removal after conviction. Some systems require larger majorities at one or both stages; other systems require smaller majorities than two-thirds to convict. Generally, higher majority requirements make impeachment more difficult and make partisan abuses of the process less likely, but they may lessen the opportunity for accountability.

28 Ginsburg, Huq and Landau (n 5) 130.
Turning to comparative human rights jurisprudence, the regional and global tribunals have disagreed on how fair trial principles apply to impeachment proceedings. The Inter-American and African systems include generally phrased fair trial provisions, while the versions in the European system and the global ICCPR are directed to criminal prosecutions and an incomplete range of civil disputes.29

29 American Convention on Human Rights (ACHR), art 8; African Charter on Human and Peoples’ Rights (ACHPR), art 7; [European] Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), art 6; ICCPR, art 14.
The IACtHR has interpreted its fair trial provision broadly and has extended the minimum procedural guarantees for criminal proceedings to all forms of government adjudication. The court subjects impeachments to this provision because it imposes a sanction on individuals, even if it is conducted by the legislature.30 Nonetheless, in 2018, the IACtHR backed away from an opportunity to issue an advisory opinion elaborating the human rights constraints on impeachment of democratically elected presidents. The court recognized the political delicacy of the question and showed unusual sensitivity to the range of practice among states in the hemisphere. Rather than ‘reduce the inter-American standards to a minimum common denominator’ in an advisory opinion, the court chose to leave evaluation to a ‘detailed and contextualized analysis that can only be made in the context of a contentious case.’31 Even allowing for variations depending on national historical context and the features of the particular office, the IACtHR’s established doctrine regarding wide applicability of criminal trial-type procedures would suggest robust limitations on impeachment processes.

30 Constitutional Court (n 22) [68–71].
31 Order on Request for an Advisory Opinion Presented by the Inter-American Commission on Human Rights (IACtHR, 29 May 2018) [14, 17] <corteidh.or.cr/solicitudoc/sor_01_18_ing.pdf> accessed 22 October 2009.
Within the African regional system, the subregional ECOWAS Community Court of Justice has held that the proceedings in the legislative impeachment of a Liberian Supreme Court judge violated the fair trial guarantee of the African Charter of Human and Peoples’ Rights.32 The Court found that the Senate did not comply with its own rules and that the judge had been denied the right to be heard at the impeachment stage before the House of Representatives. The analysis invoked criminal procedure notions of fair trial, but this may in part have been because the Liberian Senate rules did so expressly.

32 Ja’neh v Liberia, Judgment No ECW/CCJ/JUD/28/20 (ECOWAS Court, 10 November 2020). The Community Court of Justice of the Economic Community of West African States (ECOWAS) has jurisdiction to issue binding judgments on human rights issues involving ECOWAS member states.
The ECtHR, in contrast, held in 2011 that the legislative impeachment and removal of Lithuanian president Rolandas Paksas fell outside the scope of the fair trial provision, as applied to either criminal or civil matters.33 Moreover, the other rights relating only to criminal proceedings did not apply. However, when the ECtHR evaluated the disqualification that resulted from this impeachment (discussed in section 4 later), it did point to the significant procedural safeguards that had been provided, including an intermediate judicial ruling that the allegations met the constitutional standard for impeachment, and the use of criminal law procedures in the parliamentary trial. Moreover, the ECtHR has characterized impeachment proceedings in Iceland, which are initiated by the legislature before a hybrid court of impeachment empowered to impose imprisonment, as a criminal process. The ECtHR upheld this process as fair. The hybrid court had a majority of lay judges appointed by parliament, but there were sufficient safeguards for its independence.34

33 Paksas v Lithuania, App No 34932/04 (ECHR, 6 January 2011) [GC].
34 Haarde v Iceland, App No 66847/12 (ECHR, 23 November 2017).
At the global level, the Human Rights Committee has held that the ICCPR fair trial guarantee did not apply to the legislative impeachment procedure in Lithuania, which was a disciplinary-type procedure rather than a criminal trial or civil dispute.35 However, Article 25(c) of the ICCPR sets forth a right of equal access to positions in public service; the European Convention lacks any such language. The Committee interprets this provision as prohibiting arbitrary dismissal of elected or appointed public officials. As the Committee explained in its General Comment on Article 25, ‘[t]he grounds for removal of elected officeholders should be established by laws based on objective and reasonable criteria and incorporating fair procedures,’ while in appointive public service ‘the criteria and processes for appointment … and dismissal must be objective and reasonable.’36 In the Human Rights Committee’s 2013 review of Paraguay, it criticized the rapid impeachment of president Lugo and recommended that the state should always ensure that impeachments accord with the basic principles of due process and the principles of Article 25.37

35 Paksas v Lithuania, UN Doc CCPR/C/110/D/2155/2012 (HRC, 25 March 2014) [7.7–7.8]. The author should disclose that, as a member of the Human Rights Committee in 2013 and 2014, he participated in this decision and in the adoption of the concluding observations on Paraguay and Sri Lanka cited in notes 36 and 45.
36 Human Rights Committee, General Comment No 25: Article 25 (1996) [16, 23], in Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc HRI/GEN/1/Rev.9 (Vol. I) (2008); see, e.g., Jagminas v Lithuania, UN Doc CCPR/C/126/D/2670/2015 (HRC, 24 July 2019).
37 Human Rights Committee, Concluding Observations on the Third Periodic Report of Paraguay, UN Doc CCPR/C/PRY/CO/3 (2013) [24].
Stepping back to general human rights conceptions, regardless of whether a specific treaty provision on fair trial applies, impeachment proceedings should satisfy basic norms of fairness adapted to their character.
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