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  Foreword to the 2013 Edition


  On 5 May 2011, the Scottish National Party won an unprecedented victory in the Scottish Parliamentary election. A five-year term of office and an overall majority provides the
  Scottish Government with considerable freedom to undertake radical reform of Scotland’s land and property regime. Since the first publication of this book in 2010, very little of substance
  has been done to address the topics discussed in the pages that follow.


  In July 2012, the Government set up a Land Reform Review Group which has been asked to produce a Final Report in April 2014. Whether it produces anything of substance and whether (more
  importantly) there is the political will to introduce radical land reform remains to be seen. With a referendum on independence in 2014, political energies are focused elsewhere for the foreseeable
  future. Whether the situation will be any different after 2014 is, as yet, unclear.


  Land relations in Scotland continue to be neglected in mainstream public policy and elite interests in landownership, land use, finance and property development continue to exert significant
  influence on the political establishment. The issues explored in this book are of long standing and remain to be resolved. To keep up with developments in the various debates, please go to
  www.andywightman.com/poor where you will find quarterly updates. Many of the references can also be found there.


  In the foreword to the 2011 edition (see p. xix), I highlighted the significance of the cover image and the history of this settlement in highland Aberdeenshire. I concluded that this empty
  house stands as eloquent testimony to our continual failure to challenge landed power. As this 2013 edition of the book goes to press, there is no sign that this is going to change anytime
  soon.

 

  Andy Wightman


  Edinburgh, February 2013






  Foreword to the 2011 Edition


  On 5 May 2011, the Scottish National Party won an unprecedented victory in the Scottish Parliamentary election. This historic win could lead to a resolution of many of the
  issues discussed in this book. That remains to be seen. However, with an overall majority in the Parliament, the Scottish Government can now look forward to a five-year term of office with the
  freedom to undertake quite radical reform of Scotland’s land and property regime if it chooses to do so.


  The First Minister, Alex Salmond, has already indicated that he wishes to see the administration of the Crown property rights that comprise the Crown Estate in Scotland brought under the control
  of the Scottish Parliament. The SNP manifesto also contains commitments to review the Land Reform (Scotland) Act 2003 and to re-establish the Scottish Land Fund. Many of the topics discussed in
  this book, such as succession law, land registration, common good land and land value taxation could all now be tackled and deliver lasting public and private benefits – if the political will
  exists.


  The issues explored in this book are of long standing and remain to be resolved. Since the book was first published in October 2010, however, some of the detailed discussion surrounding these
  issues has moved on. To keep up with developments in the various debates, please go to www.andywightman.com/poor, where you will find quarterly updates. Many of the references can also be found
  there.


  It is also worth saying something about the cover photograph, which is an allegory for the argument presented in this book. The image is of Ardoch farmhouse in Glen Gairn,
  Aberdeenshire.1 Ardoch was a clachan of some 14 houses with a shop and a school. It was also the home of my wife’s great-great-great grandfather’s
  brother, Father Lachlan McIntosh, the parish priest in Glen Gairn for 64 years until his death in 1845, aged 93. The reason that this Highland community was abandoned is directly attributable to
  the fact that Aberdeenshire was excluded from the provisions of the 1886 Crofting Act and therefore the residents of Ardoch were never more than a year away from eviction. The reason that the last
  remaining house lies empty today on a large privately owned estate is eloquent testimony to our continuing failure to challenge landed power.


   


  Andy Wightman


  Edinburgh


  May 2011






  1


  Show the People That Our Old Nobility Is Not Noble


  Why the land question still matters


   


   


  This book is inspired by a talk I gave at the Changin Scotland conference at The Ceilidh Place in Ullapool organised by Gerry Hassan and Jean Urquhart in November 2009. I had
  last been at this event in 2003 when I organised a ‘walk and talk’ event which took people into the Inverpolly National Nature Reserve where, for several hours in beautiful weather, we
  discussed everything from deer management, the Moine thrust and carnivorous plants to absentee landlords, capital tax exemptions and land reform.


  The talk was called ‘The Poor had no Lawyers’ and was an attempt to synthesise much of the work I have been doing over the past ten years. The title of that talk and this book is
  taken from an essay by Cosmo Innes (1798–1874), who was Professor of Universal History and Greek and Roman Antiquities (a Chair that was later named Constitutional Law and History) at the
  University of Edinburgh from 1846 until his death – of which more later. In particular, I wanted to place contemporary concerns about land in their proper historical context since it had been
  evident to me for some time that, despite a high-profile debate on land issues in Scotland, there remained a dearth of historical perspective, an understandable but distorted focus on the Highlands
  and Islands and a worrying lack of understanding of how the law operates.


  Over the past decade or so, I have met and spoken to many people from all parts of Scotland about issues to do with land. It is clear that land and its ownership in villages, towns and rural
  areas across Scotland remains a pressing issue of concern. A frequent topic of interest is often a very small piece of land that the community has an interest in and which
  people assert is common land. The origins of such beliefs are to be found in the history of Scotland’s villages, estates, parishes, burghs and land law and they became the focus for my work
  on common good and commons in general. Some of the elements of this story deserve to be made better known and this book is a modest attempt at doing so.


  The institution of landownership in Scotland evolved gradually and it evolved under the political control of landowners and their agents in the legal establishment. This was the key to its
  survival and to the development of the current pattern of ownership. The role of the law has historically been to serve the interest of those in power and, in Ullapool and elsewhere, it is evident
  that there is a hunger for greater understanding and depth to contemporary debates on land in Scotland. It was with this in mind that I felt the time was right to expose some of this to wider
  public scrutiny.


  This book follows a number of previous ones on the topic. Callander’s A Pattern of Landownership in Scotland was (and remains) the most scholarly account of how the
  pattern of landownership in Scotland emerged. My Who Owns Scotland in 1996 attempted to analyse the current pattern of landownership in Scotland. And Callander’s
  How Scotland Is Owned was an analysis of the system of land tenure underpinning property rights in Scotland. The Poor Had No Lawyers revisits Callander’s classic
  from 1986 but goes further in focussing on the legal and political mechanisms that enabled vast areas of Scotland to be appropriated by private interests. This, in turn, leads into an analysis of
  who owns Scotland today and an exploration of some of the key developments in land policy over the past twenty years. The book finishes with a chapter outlining proposals for reforms to Scottish
  land law.


  My thesis is not entirely new. Much of this story has been told before. But what I want to convey is how the theft of Scotland’s commons has robbed us not only of extensive communal
  interests in land but of a sense of connection with place which is leading to all sorts of social and economic problems. In recent years, one of my colleagues in these matters, Alastair McIntosh,
  has been working assiduously on this question to show that soil and soul are vital ingredients in recovering a sense of identity and belonging. Likewise, we will benefit
  greatly from remembering that the struggle over land is a universal one that knows no geographic boundaries. We are all creatures who require shelter and nourishment and that comes from having a
  place to call home. Equally, whilst for good historical reasons land issues have become associated with the Highlands and Islands almost to the exclusion of the rest of the country, the historic
  struggle for land rights took place across the whole country. The womenfolk in Eyemouth defending their ancient rights, the tenant farmers in East Lothian evicted because they voted for the wrong
  party and the community activist in Easterhouse fighting for better housing are all part of the land reform struggle – a struggle to reform, to change, the legal and economic framework that
  today still constrains too many people from realising their potential.


  I should stress one thing. This book is about how landed power emerged and how the legal establishment connived in this process. Consequently, it says less about how such power was exercised and
  thus, for example, there is little discussion about the Highland Clearances or other such events where such power was deployed. Devastating though such episodes were, they were merely a reflection
  of the central question posed here – who owns Scotland and how did they get it? In 1909, Tom Johnston, later to become Secretary of State for Scotland and one of Scotland’s finest
  historians, wrote:


  
    
      
        Show the people that our Old Nobility is not noble, that its lands are stolen lands – stolen either by force or fraud; show people that the title-deeds are rapine,
        murder, massacre, cheating, or Court harlotry; dissolve the halo of divinity that surrounds the hereditary title; let the people clearly understand that our present House of Lords is composed
        largely of descendants of successful pirates and rogues; do these things and you shatter the Romance that keeps the nation numb and spellbound while privilege picks its pockets.1

      

    

  


  Johnston’s observation from 1909 got pulses racing at the time and inspired generations of land reformers. Despite this heady rhetoric, however, I was, for some years,
  sceptical of such claims. In an attempt to avoid being painted as just another populist land reformer, I eschewed such language. Always conscious of its power and authority, however (Johnston
  remains a distinguished historian), I made efforts to understand the legitimacy of such claims better and the extent to which they were true. My conclusions are that such claims are by and large
  true. Fraud and murder were widespread. The first Duke of Buccleuch, for example, was the illegitimate offspring of court harlotry and the Cawdor Campbells’ origins are with the kidnap and
  forced marriage of a twelve-year-old girl. Land indeed was stolen and centuries of legal trickery ensured that it stayed that way.


  Why have the implications of this not been more widely understood? It is only on close textual analysis of the best history books that anything of the magnitude of the theft is clear. Mainstream
  history tends to pay more attention to the narrative of history and the pace and flow of events. In this book, I have tried to show that the power behind this history is what the German writer
  Marianne Gronemeyer referred to as ‘elegant power’ which is characterised as unrecognizable, concealed and inconspicuous.2


  Tom Johnston argued that:


  
    
      
        a democracy ignorant of the past is not qualified either to analyse the present or to shape the future; and so, in the interests of the high Priests of Politics and the
        Lordly Money-Changers of Society, great care has been taken to offer us stories of useless pageantry, chronicles of the birth and death of Kings, annals of Court intrigue and international
        war, while withheld from us were the real facts and narrative of moment, the loss of our ancient freedom, the rape of our common lands and the shameless and dastardly methods by which a few
        selected stocks snatched the patrimony of the people.3

      

    

  


  In Who Owns Scotland, I told the apocryphal tale of a Scottish miner walking home one evening with a brace of pheasants in his pockets. He unexpectedly meets the landowner who informs
  him that this is his land and he had better hand over the pheasants.


  ‘Your land, eh?’ asks the miner.


  ‘Yes,’ replies the laird, ‘and my pheasants.’


  ‘And who did you get this land from?’


  ‘Well, I inherited it from my father.’


  ‘And who did he get it from?’ the miner insists.


  ‘His father of course. The land has been in my family for over 400 years,’ the laird splutters.


  ‘OK, so how did your family come to own this land 400 years ago?’ the miner asks.


  ‘Well . . . well . . . they fought for it!’


  ‘Fine,’ replies the miner. ‘Take your jacket off and I’ll fight you for it now.’4


  What this neatly illustrates is the extent to which land rights which appear legitimate and almost sacred today are, in fact, the product of a long and none-too-wholesome
  history. Whilst we’ve moved on a bit since then, the fact is that landowners today are the beneficiaries of the nefarious deeds of their ancestors, thanks to the legitimacy afforded by a land
  law system that their ancestors themselves constructed. The Poor Had No Lawyers aims to challenge this state of affairs by taking a position (pro land reform) but basing it on an analysis
  that is more soundly based in factual analysis than polemical rhetoric.


  In the introductory chapters of the book, I argue that there were five main land grabs in Scotland – namely, feudalisation, the appropriation of Church property, legal reforms in the
  seventeenth century, the division of the commonties and the nepotistic alienation of the common good wealth of the burghs of Scotland.5 This history is
  brought to a conclusion by a look at the landed elite. The second part of the book is concerned with who owns Scotland in 2012 and represents a follow-up to my 1996 work of that name. Chapters 13
  onward provide an analysis of various aspects of the land issue including, importantly, the land reforms of the past ten years.


  If everyone was living happily, there would be no land problem. But they are not – young people can’t afford houses, tenant farmers are being harassed, communities are losing common
  land and Scotland is still a country where a tiny few hold sway over vast swathes of country. In the space available, this book can do no more than dip into these complex areas
  and highlight some of the issues involved. There is no coverage at all of the question of public access, for example. In particular, my treatment of Scotland’s history focuses purely on those
  areas of most relevance to the topic but I point to sources where a fuller account can be gleaned. Throughout the book I have also included a few additional tales of related matters from a non
  domino titles to who owns Balmoral. The Latin a non domino translates as ‘from someone who is not the owner’ and the concept is covered in detail in Chapter 22 (see pp.
  278–280).


  In effect, this book ranges over many of the areas of work I have been involved in over the years. I hope it stimulates you to want to know more and to engage in some of the important land
  rights issues in Scotland. For too long the law has been the preserve of lawyers and for too long they have served the interests of the well-to-do at the expense of the poor. Of course today there
  are many excellent solicitors doing very fine work in areas of public interest law and on behalf of the less well-off. The Govan Law Centre and the Environmental Law Centre, both of which have
  contributed outstanding service to the public, deserve special mention. Contrast these with some of the Edinburgh law firms and ask yourself who in the legal profession is going to help redress the
  imbalance of power implicit in Scotland’s land tenure system. Who will challenge the stealthy encroachment of landed power and who will stand up for the community’s land rights?


  A word of warning. Much of what follows is expressed in what some might regard as rather legalistic language. I make no apology for this. For good or ill, the law surrounding land has been
  developed over centuries and is now quite technical. But to understand landownership in Scotland and to be able to engage with matters of who owns what rights where demands a certain level of
  familiarity with the law. I have provided a brief introduction to some of the concepts in Chapter 2 but a growing appreciation will only come through engagement with the issue, by locating title
  deeds and examining them and by reading legal decisions and textbooks. It is worth remembering that, particularly over local land issues, it is quite possible to become just as well informed if
  not more so than many so-called legal experts. Your strengths lie in understanding the law enough, having a detailed knowledge of a particular case and being motivated. Having
  said this, I should point out that I am not legally qualified. What follows are my best efforts at coming to grips with an area of law that has remained, like many other areas, the preserve of
  legal textbooks and journals. In particular, I apologise in advance to any of my legal friends for any arguments that fall short of the standards to which they are accustomed.


  Related to this, I have found myself adopting rather more of an attitude in certain parts of this book – perhaps rather more than I had originally intended to. If this is so, it is for a
  good reason. As I wrote it, I became more, not less, aggrieved with the situation of which I complain – namely, the way in which the law and economy around land have been structured to
  benefit the haves at the expense of the have-nots. You may not agree with much of what you read. That is a good thing. Above all, I want to see a more informed level of debate about such matters
  and look forward to engaging with those who take a different view.






  2


  Superiors and Vassals


  A brief discourse on terminology


   


   


  It might appear rather academic to begin with a discussion of concepts and terms. If so, feel free to skip this chapter. However, an understanding of concepts and terms is
  vital to any proper analysis of land since terms such as ‘feudal’ have been used in a variety of ways, not all of which are accurate. This book is partly about the history of land
  tenure in Scotland and this can only be understood if we are clear about a number of legal concepts including land, tenure, ownership and land reform.1


  The concept of owning land in legal terms is somewhat misleading since it is (or should be) obvious that someone cannot own land in the same way that they own a bicycle. They can lose the
  bicycle or take it on holiday with them but you can’t do that with land. A bicycle can be replaced by buying another one (land can’t). Many different types of bicycle can be made by
  many different people (land is not made – it’s a gift of nature).


  Ownership of land really means the possession of a bundle of rights over land including rights to occupy, to use, to cut peats, to cross or to fish. These rights include the important right to
  transfer these same rights to others. Land tenure is the legal system which defines the nature of this bundle of rights, how they relate to one another and how they are conveyed and recorded.
  Landownership, by contrast, is all about how the rights defined by the tenure system are possessed, what is the pattern of these rights (both now and historically) and the nature and character of
  those who hold these rights.


  It is useful to clarify what is meant by ‘land’ and what by ‘property’. Land is essentially any part of the surface area of Scotland out to the territorial limits and
  includes lochs, streets, the land under buildings and the hills, fields and forests in the countryside. It also includes the land under the surface and above the surface. In
  Scots law land is owned a coelo usque ad centrum, ‘from the sky to the centre (of the earth)’. Property, on the other hand, is a term used most often to refer to the sum total
  of land and what is built upon it. Often, for example, we think of a house as property and a field as land. The law, however, makes no distinction – inaedificandi solo, cedit solo,
  meaning that anything which is built on the land is part of the land. In this book, I tend to use the terms interchangeably although when I come to discuss topics such as land value taxation, land
  is taken to exclude all improvements such as buildings or roads.


  The final broad terms to be understood are those of ‘heritable’ and ‘moveable’. Heritable property is land and all that is fixed to it and associated with it, such as
  rights to fish. It is often referred to in historical texts as heritage. Heritors were the landed proprietors in a parish and were responsible for the upkeep of the parish school and church.
  Moveable property is just about everything else and, as the word suggests, is essentially anything capable of being moved.


  Until 28 November 2004, Scotland’s land tenure system was feudal and thus some clarification of relevant feudal terms would be useful. Widespread confusion surrounds the topic of feudal
  tenure and what it means.


  Feudal tenure starts from the proposition that the Crown has an ultimate ownership of all land. In feudal terms, it is called the Paramount Superior. In the early days of feudalism, the crown
  granted feu charters (often referred to simply as charters). These were documents that defined the precise rights and privileges being granted by the Crown (in those days mainly baronial rights to
  exercise justice, to receive the profits of justice in terms of fines and to administer the land including the mills, dams etc) and the feudal obligations owed to the Crown (to provide
  knight’s service and feudal payments).


  The granting of land under the feudal system is called ‘feuing’. The party making the grant is the ‘superior’ and the person in receipt is the ‘feuar’. The
  land itself is often referred to as the ‘feu’ (this being the unique bundle of rights and obligations contained in the feu charter or ‘deed’).


  The important thing to understand is that this act created a relationship between a ‘superior’ (the grantor) and a ‘vassal’ (the individual
  possessing the charter). The vassal held his title conditionally and any breaching of its terms could lead to forfeiture. As the concept of actual ownership of land rather than simply the
  administration of justice took over and charters began to convey property rights, this relationship persisted. The charter contained terms laid down by the superior that had to be observed by the
  vassal. When ‘subinfeudation’ became possible and vassals could also in turn feu land, they too drafted charters with feudal terms in them and obligations (including the payment of feu
  duty and restrictions or obligation on use). Vassals then also became superiors but remained a vassal of their own superior. Thus developed the feudal pyramid whereby rights in land were shared
  among many levels and any holder of a feu or feu charter was free to use their land as they saw fit, subject only to the laws of the land and to the terms of their charter.


  Conceptually, think of it like the armed forces. The Queen is the paramount superior, the Prime Minister is her vassal. He in turn is the superior to the Chief of the General Staff who in turn
  is the feudal superior of the Chiefs of the individual forces and so on down the chain of command. At each level, there is an interest below (the vassal) and an interest above (the immediate
  superior). Obligations flow each way. The ‘owner’ in conventional terms is the person at the end of the chain who has ‘title’ (written evidence of ownership) and, in our
  analogy, is the soldier. Below the owner, there can, of course, be tenants who have the right to occupy and use land for a defined period only and usually for defined purposes set out in their
  ‘lease’.2


  Typically in a rural situation, land and property would be owned by individuals who were the vassals of the original owners of the long-established estate that originally sold the land –
  land they now own. This was frequently the case in villages that were developed by large landed estates and where small plots of land had been sold as former parts of a larger property.


  In towns and cities, the feudal superior was typically the descendant of the individual or organisation that originally owned and (frequently) developed the land. Thus, in Edinburgh, the
  original owners, such as the Heriot’s Trust and Fettes Trust, of the New Town were, until recently, the feudal superiors. Elsewhere it was common to find corporate
  bodies, such as insurance companies, owning portfolios of superiorities. This was done as part of their investment strategy in the days when the payment of feu duties still represented a
  significant source of income to feudal superiors. Feuing was an important mechanism for the development of Scotland’s villages, towns and cities in the days before planning laws and it
  allowed for the orderly development of houses and streets by imposing conditions on feuars, such as the obligation to maintain part of the street and not to use the land for tanneries, candle
  making, heckling houses or other such undesirable urban activities.


  Land is transferred either by being inherited or by ‘conveyance’ which is the process of transferring title from one party to another. This usually takes the form of a
  ‘disposition’ whereby land is ‘disponed’ from one party to another. The disposition can be a feudal disposition, which creates a feudal relationship as defined above, or it
  can be an ordinary disposition. Whereas a feudal grant will create a new superior/vassal relationship, an ordinary conveyance or disposition merely substitutes a new owner for the former one. The
  relationships stay the same and nothing new is created – only the people involved change.


  This system of tenure remained the method by which the vast majority of land was held in Scotland until its eventual abolition on 28 November 2004 under the Abolition of Feudal Tenure etc.
  (Scotland) Act 2000. Earlier reforms included the Land Tenure Reform (Scotland) Act 1974 which allowed vassals to redeem the feu duty payable to the superior. Contrary to popular belief, however,
  it did not abolish feudalism and vassals remained obliged to abide by the terms of their title in all other respects.


  There continue to be important reforms to Scotland’s system of land tenure in areas such as leasehold, succession, common good and land registration. These developments, together with new
  legislation such as the community right to buy, make it ever more important for the citizen to be well informed about how Scotland is owned. Remember that, although landowners own Scotland, they
  don’t own the system of land law that underpins it – that belongs to all of us and it’s high time it was better understood.
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  Robert the Bruce – A Murdering Medieval Warlord


  The first land grab – feudal colonisation to 1500


   


   


  After the ice retreated, groupings of peoples spread across Scotland and settled by the coast and on fertile land occupying territory which was governed by no central
  authority. Each tribe regulated its own affairs and, where conflict arose, combined together to assert their power. Scotland developed into a tribal society with a variety of ethnic groups,
  including the Gaels and the Picts, which eventually coalesced into a recognisable Scottish kingdom by the twelfth century. In the north were the Norse, in the west the Scots from Ireland, on the
  east some Saxon colonists and in Galloway the Picts. In the south of Scotland too were peasant proprietors, descendants of the Roman soldiers who, having retired from the army were given 4 acres of
  land in freehold. Feudalism was an unknown concept.


  Many centuries later, the Berlin Conference of 1884–85 formalised colonial rule in Africa and its outcome, the General Act of the Berlin Conference, laid the ground rules for the conquest
  of that continent. The Principle of Effectivity established that European powers could only hold colonies if they possessed them. This required an active process of settlement, treaties and legal
  authority to be established in the lands held.


  This process was little different from that which established the central authority of the Scottish state over the land of Scotland and which, over the course of many centuries, developed into
  the concept of landed power and authority with which this book is concerned. Just as in 1889, when Queen Victoria granted a charter to Cecil Rhodes’ British South Africa
  Company to administer the territory from the Limpopo to Lake Tanganyika, so the monarchs of Scotland drafted and granted feudal charters to the nobility in Scotland to administer large territories
  across the country.


  Prior to the reign of David I (1124–1153), land tenure in Scotland was based on older Celtic and Nordic traditions. David I changed all that with the systematic introduction of feudalism
  (although his father, Malcolm III had begun the process of replacing thanes with earls, lords and barons). Landed power begins and ends with sovereignty – the supreme or ultimate power or
  authority over a territory. Sovereignty is vested in the Crown which is represented by the monarch. Securing the Crown thus confers absolute power and David used this power to impose the alien
  feudal tenure system on Scotland.


  
    
      
        There was no possibility of establishing a centralised, bureaucratic administration; no ruler had enough money to pay and supervise local officials. Therefore, local
        administration and justice, which is the essential work of any government, had to be left to the leading men in each district, that is, the lords.1

      

    

  


  Where did feudalism come from? To begin with, the term is not particularly useful since, as historians have argued, the classic feudal pyramid did not truly exist anywhere.2 In Scotland the process was even messier since the essence of feudalism (the authority of the Crown over territory) sat alongside pre-feudal institutions. This was
  inevitable since feudalism was imported by foreigners from Flanders, Normandy and England. David I’s reforms of administration are credited with revolutionising the governance of Scotland. He
  erected Scotland’s first burghs at Roxburgh and Berwick, founded monasteries, established sheriffdoms and, of course, granted feudal charters to the French knights who supported him and any
  native earls and lords prepared to accept the homage and fealty due to the monarch. Royal forests – hunting reserves where no one could hunt without the monarch’s permission –
  were established together with baronial forests allocated to barons.3


  As Mackintosh observes:


  
    
      
        One marked characteristic of feudalism was the multiplication of hereditary offices. In Scotland this rose to excess. Hereditary officers of state,
        constables, marshals and so forth; hereditary sheriffs, baillies and stewards; hereditary keepers of castles, forests, parks and the like; hereditary functionaries on every hand.


        The feudal nobles aped the royal state, and encircled themselves with a host of officers and vassals. They had their own sheriffs, chamberlains, constables and so on. In fact, they were a
        sort of little despots [sic] within their own territories.4

      

    

  


  These developments were not only based on Anglo-Norman structures, they were populated by immigrants from the Anglo-Norman world. The burghs were run by an immigrant merchant class and the new
  class of landowner was almost entirely foreign. Feudalisation was thus, in essence, a form of colonisation. Land which had been owned by native aristocracy under pre-feudal arrangements was now
  held by a charter written in Latin which granted extensive privileges over the territory in return for money and military dues to the Crown. The beneficiaries were the new foreign nobility
  including Robert de Brus, Roger de Quincy, Robert de Balliol, Robert de Comines (or Comyn), Roger de Berkeley, Henry de Brechin, de Umphravill, de Morvills and de Sulis. They also included some of
  the native chiefs who calculated that it was in their best interests to secure a charter but who, at the same time, often continued with pre-feudal institutions of administration over their
  land.5


  The whole process was, therefore, not unlike the British colonisation of Australia with its concepts of terra nullius – ‘land belonging to no one’ – a concept
  now discredited as a result of the Mabo decision (for which, see Chapter 9). The first land grab in Scotland was thus a process of colonisation by foreign forces aided and abetted by a process of
  internal colonisation whereby the native nobility was co-opted into the feudal system. It was the process of feudalisation that marked the beginning of the evolution of landownership as we know it
  today. The granting of feudal charters was a process of enforcing central authority and, just as the British colonialists co-opted indigenous tribal chiefs, so too did the early Scottish monarchs
  co-opt Scotland’s indigenous aristocracy.


  It is important to remember in this context that feudalism was imposed on Scotland. In contrast to England where William the Conqueror was careful to confiscate property
  legally before he began to grant it all away, no act was ever passed in Scotland that confiscated property to the Crown. As a result, one historian has argued that all Crown grants were therefore
  really ultra vires.6 This can be illustrated by reference to what, in early feudal charters, is called the Quaequidem clause, the clause setting out the
  history of the property and how the rights came to be in the hands of the granter. Cosmo Innes argues that ‘[t]his clause is, however, too often wanting in our old charters’, and where
  it existed, it often simply referred to the lands having been formerly held by ‘our enemy’.


  
    
      
        I have observed some charters in Bruce’s time, where the lands given by the King had formerly been in the possession of a Balliol or a Comyn, and that was sufficient
        account of their coming into the King’s hands. You will find, I think, that the greatest number of the charters of King Robert I proceed on forfeiture.7

      

    

  


  Feudal grants did not of course grant rights to the land as such but were contractual bargains between the superior who granted the feu with its attendant judicial and fiscal powers and the
  vassal who took possession and was under feudal obligations to the superior. The nature of the feudal obligation determined the character of the feu. Military tenure (wardholding) was granted in
  return for supplying knights or galleys. Blench tenure was more symbolic and obliged the feuar to supply certain services. For example, the Baron of Penicuik was obliged to provide three blasts on
  the horn in the forest of Drumsheugh on the Burgh Muir when the king hunted there. Of all the types of tenure, however, the predominant was feu farm – a feu in return for payment of an annual
  sum of money called the feu duty.


  By the end of David I’s reign, Scotland’s native pre-feudal landowners still dominated the pattern of landownership but, across much of eastern Scotland, feudalisation had taken root
  though knights’ fees, thanages, baronies and lordships.8 In contrast to England, there was no wholesale displacement of the
  native aristocracy and, in 1200, all of the earls north of the Forth and Clyde were still of Celtic descent.9


  David himself was educated in the English Norman court and had direct experience of how successfully feudalisation had subjugated England. From David I’s reign to Robert I’s
  accession to the throne, the feudalisation of Scotland not only accelerated but, more importantly, was consolidated in the hands of foreign Norman nobility, many of whom held extensive estates both
  in Scotland and in England. These individuals were almost always granted baronies. As Grant writes:


  
    
      
        In later medieval Scotland, the barony was an extremely common franchise. From Robert I’s reign (1306–29), it was increasingly precisely defined as an estate
        to which specific ‘baronial’ powers were formally attached, while the main definition of ‘baron’ came to be a lord who possessed a barony and held it in liberam
        baroniam – that is, with the right to exercise those powers (it was possible to possess merely the lands of a barony, or part of one, without actually holding in liberam baroniam;
        technically, such a landowner would not be a baron). The baronial powers were those of ‘pit and gallows, sake and soke, toll, team and infangthief’.10

      

    

  


  That Robert I was responsible for developing this legal finesse is not surprising since, of all the medieval monarchs, he is the one who stood to gain most from feudalism. Of all the figures in
  Scottish history, no one, aside from William Wallace, is accorded more reverence than Robert Bruce. Already the next Homecoming celebrations have been proposed for 2014, the 700th anniversary of
  the Battle of Bannockburn at which Bruce is popularly regarded as having secured Scotland’s independence at a crucial point in its history. But just why was Bruce on the field of Bannockburn
  on that June day in 1314?


  To argue that Bruce secured Scotland’s independence is to suggest that there was a polity called Scotland in 1314. There was not. Whilst the Treaty of Perth handed sovereignty of the
  Hebrides to Alexander III in 1266 and the Treaty of York defined the border between England and Scotland in 1237, the Highlands and Islands remained a law unto themselves as
  did much of the Borders. Scotland was not a nation state in any sense of the term as we understand it today but a kingdom. A kingdom is a very different place. It is a seat of power and it is that
  power that motivated Bruce to do battle with Edward. The prize was the Scottish Crown and the principal exercise of that power was in granting rights and privileges to Bruce’s colonial
  friends who, after Bannockburn, became the beneficiaries of an exercise much like that carried out by the European powers during the Berlin Conference.


  In reality, Robert Bruce was a medieval warlord – murderous, duplicitous, conniving and wholly devoid of any higher principles than his own advancement. His murder of Comyn is now
  considered to have been premeditated and, after capturing the Scottish Crown, he attempted to subjugate Ireland.11 His elevation to national hero has more
  to do with the peculiar fixation with national myths in Scotland and the need to provide an ancient narrative of Scotland. But there is no conflict between being proud of Scotland and recognising
  Bruce for what he was.


  The mistake is to think of terms such as ‘freedom from English rule’ as meaning the same to the medieval mind as it does to the modern mind. The modern nation state has no equivalent
  to the nobles and the church in the fourteenth century. The ordinary person then was a feudal serf and had no power, no land, no vote and no influence. Whilst there may be tempting parallels to be
  drawn, Bruce’s actions should be considered in the context of the time in which he lived. It is true that no monarch after Bruce had to fight so hard to secure the throne and the kingdom but
  it is also true that he did so because that is what warlords do. Bruce was a member of a fractious elite class descended from Norman immigrants and his fight was a fight for feudal power, land and
  money. To place it any higher in the moral order of things is naive. Indeed there is something almost existential about the national hero myth and Bruce’s role in securing the independence of
  Scotland. Had Bruce not won at Bannockburn, we would today most likely be contentedly English. We would no more mourn that fact than we mourn the fact that we are no longer Picts or Angles or
  Britons or Vikings. Moreover, Bruce was hardly committed to Scottish independence. As Johnston so eloquently writes:


  
    
      
        On August 28th, 1296, as Earl of Carrick, he does fealty to the English King; in 1297 he renews his oath of fealty and raids Lanarkshire with the English. Then
        he joins Wallace, then surrenders to the English King at Irvine, and receives pardon for his temporary treachery to his feudal overlord. In 1298 he is in Edward’s service in Galloway.
        In 1299 he sees an opportunity of striking a blow for his own advancement, so he attacks Edward’s castle of Lochmaben. In 1302 he is surreptitiously appealing for aid to the King of
        France, whilst still assuring Edward of his loyalty; and in October of that year attends the English parliament. In 1303 he gets an advance of salary from Edward, and is appointed Sheriff of
        Lanark. In 1304 he attends King Edward’s Parliament at St Andrews, and sends, at his own expense, engines of war to assist the English forces in the capture of Stirling Castle. In 1305
        he gets the Umfraville lands in Carrick [and] attends the English Parliament.12

      

    

  


  Robert Bruce’s constant flipping of allegiance between the Scottish cause and fealty to Edward marks him as just another member of the nobility on the make. As the military historian
  Nusbacher put it:


  
    
      
        The ways to wealth for a Scottish nobleman were either to take it from someone else or to garner estates in England. Most of them tried to do both. The object of the game
        for a Scots nobleman was to have as much power as possible in Scotland, in order to safeguard his Scottish possessions, without having so much that the English king felt threatened. If the
        English king needed to beat a Scottish nobleman into line, he need only threaten to take away his English estates.13

      

    

  


  His ambition was to secure power and he cared little from whence that power originated. He was the archetypal feudal tyrant.


  Despite the intensive feudalisation of Bruce and later monarchs, indigenous forms of tenure did persist before the eventual triumph of feudalism. Parts of Scotland, such as Moray, remained in a
  state of open rebellion for centuries as the native aristocracy refused to acknowledge the legitimacy of the feudal charter granted by Robert Bruce to his nephew, Thomas
  Randolph.


  An idea of the progress of feudalisation can be gleaned from the wonderful map prepared by Alexander Grant from Lancaster University (see Figure 1).


  The map shows the 925 or so parishes that are likely to have existed in medieval Scotland during the first decade of the 1400s. Grant then surveyed each parish to determine under what type of
  charter the whole, most or some of each parish was held. The conclusions of his research are striking. They show that 869 of the 925 parishes were held wholly or mostly with at least a baronial
  charter and that two-thirds of Scotland was still held by charter within the pre-feudal earldoms and lordship structure. Another notable feature of this research is that over 64 per cent of
  ordinary baronies had the same name as the parishes they were located within, suggesting that many baronies were synonymous with parishes. Scotland, perhaps more than anywhere else in Western
  Europe, was overwhelmingly a land of franchises.


  And that was that. Feudalism survived for another 500 years until its eventual demise on 28 November 2004. But, as the centuries passed, it evolved from a system that was essentially concerned
  with governance through the exercise of feudal authority to a system of land tenure and ownership. It is that story that this book focuses on because it is that transformation that resulted in the
  pattern of landownership we have today.


  The reason feudalism is today consigned to the museums of rural life in every other country in the world but survived until very recently in Scotland is down to its successful adaptation to
  changing circumstances and the powerful role afforded to landowners in government. That it was never abolished until 2004 has everything to do with the political developments in Britain in the late
  seventeenth century whereby the Crown ceded control to the parliaments and, for over 200 years following the Union in 1707, the country was run by capitalists, landowners and the aristocracy. The
  rest of Europe delayed a while, long enough for the masses to rise up against the absolute power of monarchs and abolish feudal structures.


  Feudalism, however, had lost much of its rationale by the late 18th century. Heritable jurisdictions had been abolished, vassals were free to sell their estate and feudal
  obligations were reduced to the simple obligation to pay an annual feu duty. It is worth concluding this chapter with an account of how feudalism was rejuvenated not in the rural estates of the
  nobility but in the heart of Scotland’s capital city.


  In 1766, the Town Council of Edinburgh used the Common Good Fund to acquire 37 acres of land to the north of the Nor Loch for the purposes of building the New Town based on a celebrated design
  by the young architect, James Craig. Almost immediately the Council began the process of feuing plots of land to developers. The problem it ran into straightaway was how to ensure that these
  developers followed an agreed design. Richard Rodger describes the problem in his magnificent book The Transformation of Edinburgh thus:


  
    
      
        In the absence of a planning code, no effective guarantees to investors existed that their house, its value and outlook would not be compromised by the actions of other
        builders, or by their neighbours’ actions. Indeed, it was precisely to protect property interests that a system of burdens or obligations was introduced.14

      

    

  


  Kenneth Reid, the architect of the abolition of feudal tenure in the 1990s claims that the importance of this system to the development of land tenure in Scotland ‘is
  difficult to exaggerate’.15


  Initially, in the feu charters granted to developers, very little was said, in the five pages or so, about how buildings should be constructed other than references to maintaining cellar
  supports and sewer connections. Instead, the essential design details necessary for conformity to Craig’s plan were contained in a signed contract between the Council and the developer in
  which the feuar agreed to adhere to the feuing plan on display in the City Chambers. Thus it was the law of contract and not property that was used to ensure the uniformity of the Craig plan.
  However, the problem with this approach was that the terms of such an agreement were only binding between the initial parties – the Council and the developer. Subsequent
  owners were free to disregard these conditions and this freedom led to the later incoherent changes to the frontages on Princes Street.


   


  
    

    [image: ]


    Figure 1: Parishes, baronies, earldoms and lordships in early fifteenth-century Scotland


    Source: This map was produced by Dr Alexander Grant, University of Lancaster, for his late-medieval history course

  


   


  Initially, following a legal case, the Craig plan was regarded as having legal force16 but a later House of Lords decision in 1818 overturned this and
  Lord Eldon insisted that ‘to infer such a contract from the exhibition of such a plan, would be as violent a stretch in judicature as ever I met with in the course of a long professional
  life.’17


  Much of the New Town was thus developed under the law of contract but landowners such as the Heriot’s Trust and the Earl of Moray quickly realised that the means of enforcing control over
  development and thus maintaining the value and amenity of the estate was to include such conditions as burdens in the feudal title itself. The properties developed in the west end thus became known
  as the Moray feus. Edinburgh landowners then enthusiastically embraced the feudal title with its pages of conditions and rules and the lucrative future revenue in the form of feu duties and
  casualty payments or even repossession should any vassal fail to adhere to them.


  At precisely the time that feudalism was being dismantled across the rest of Europe, it gained a new lease of life in urban Scotland. Lawyers and landowners across Scotland quickly took note
  and, following another important legal case in 1840, the feudal system thrived for the next 200 years as an indispensable tool in urban planning.18


  But this is jumping ahead a bit. For feudalism to evolve as the structural architecture of landownership, others had to get in on the act and it was the Scottish nobility who launched the second
  land grab in the sixteenth century as they cast their covetous eyes on the extensive grants of land that the kings had made to the Church.
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  To Spoil the Kirk of Christ of Her Patrimony


  The second land grab – the lands of the Church


   


   


  The year 2010 was the 450th anniversary of the Reformation in Scotland, an event which, over the course of a seven-day sitting of the Scots Parliament, changed the culture,
  religion and power dynamics of Scotland forever. Across Europe as a whole, the Reformation had profound consequences and its founder, Martin Luther, remains one of the world’s leading
  thinkers and revolutionaries. But just as little was done to mark the anniversary, so little attention has ever been given to the one very profound way in which the Reformation changed Scotland in
  terms that had nothing to do with religion and everything to do with the quiet appropriation of the extensive lands of the Church over the course of 100 years between 1520 and 1620.


  This land grab is scarcely mentioned in history books other than by allusion and has attracted very little scholarly attention. By 1500, the landed class of nobles and gentry was well
  established. Most native chiefs had secured feudal charters and James IV had forfeited the Lordship of the Isles in an attempt to bring the Hebrides to heel. But the nobility was restless and
  unhappy with the growing power of the Stewart kings. Rebel nobles had defeated and killed James III at the Battle of Sauchieburn and as the sixteenth century progressed, his son James IV (who had
  led the rebels at Sauchieburn) proceeded to increase royal income through the more systematic exploitation of Crown lands and more diligent exercise of his power as feudal superior of the
  nobility’s estates.1


  He also began exploiting the Church by manipulating Church appointments, increasing taxes and by appointing members of his own immediate family to Church office. These were
  continued after 1512 by James V through increased feuing but, in particular, by what one historian has described as ‘his increasingly ruthless exploitation of the resources of the church
  through taxation, the retention of revenues during episcopal vacancies and the shameless appointment of royal bastards to senior ecclesiastical offices’.2


  During the 1500s, the nobility became increasingly restless and railed against the confluence of power that was the Church and the Crown. In 1500, the Church was the wealthiest landowner in
  Scotland, owning a quarter of the whole country, and responsible for half of the entire national land revenue.3 It was venal and corrupt to boot and thus
  an obvious target for the second great land grab. What is often overlooked in histories of the Reformation is the economic and political context. In many ways, the theological arguments are
  secondary. John Knox and his fellow reformers were undoubtedly the architects of the Reformation in Scotland and many people did not need much convincing of the desirability of dealing with the
  corruption of the old Church. But they needed political support and this came from the Scots nobility. As Johnston argued:


  
    
      
        Not all the eloquence of Knox, though he did on occasion move three thousand persons to shed tears, nor all the manifest sorrows of the working class, could have caused
        the collapse of Roman ecclesiasticism in the sixteenth century, had not our old nobility allied itself to the Reformers, and allied itself with the fervour and enthusiasm generated by vision
        of immediate gain. The Church absorbed half the annual land revenue of Scotland: the nobles coveted that revenue. There is the secret of the Reformation!4

      

    

  


  Knox’s plans, as laid out in The First Book of Discipline, were that the teinds5 of all Church land should be used by the Reformed
  Church for three purposes, namely:


   

  
  
  
    
      a) for the upkeep of the kirk


      b) for the support of the disabled and the aged poor and the provision of work for the unemployed

    

  

      

  


   


  and


   

  
  
  
    
      c) for a public elementary school education for every child.

    

  

      

  


  This was a radical manifesto for 1560 but it was dependent on the wholesale transfer of the substantial revenues from the old Church to the new. This
  never happened. By the time the Reformation had taken hold, the estates of the old Church had already been hugely depleted and the nobility was not about to let Knox and his reforming friends get
  their hands on any more.


  In his Book of Discipline, Knox acknowledges that the game is up:


  
    
      
        With the grief of our hearts we hear that some gentlemen are now as cruel over their tenants as ever were the Papists, requiring of them whatsoever before they paid to the
        church; so that the Papistical tyranny shall only be changed into the tyranny of the lord or of the laird. We dare not flatter your honours, neither yet is it profitable for you that so we
        do. If you permit such cruelty to be used, neither shall ye, who by your authority ought to gainstand such oppression, neither [shall] they that use the same, escape God’s heavy and
        fearful judgments. The gentlemen, barons, earls, lords, and others, must be content to live upon their just rents, and suffer the church to be restored to her liberty, that, in her
        restitution, the poor, who heretofore by the cruel Papists have been spoiled and oppressed, may now receive some comfort and relaxation.6

      

    

  


  As Mackintosh makes clear:


  
    
      
        Many of the nobles, from motives of self interest, professed a willingness to embrace the reformed opinions, and gradually ranked themselves on the side of the Reformers;
        as time passed, and the prospects of the division of the spoil approached, they became more and more ardent in their adherence to the principles of the Reformation.7

      

    

  


  England’s Reformation took place thirty years before Scotland’s and led directly to a process of disposing of Church lands. Scotland’s Reformation, by contrast, came later and,
  when it came to dividing up the spoils, there was little left to distribute as the lairds and nobility had grasped monastic lands before the events of 1560.8 Since around 1530, the nobility had embarked on a wholesale appropriation of Church lands although there had been much thieving taking place for centuries
  before that with Parliament constantly censuring the nobility for appropriation of Church property.


  But it was the insidious entryism of the nobility into Church affairs in the sixteenth century that served to cause it to collapse as much from within as from attack from outside. The nobility
  managed to secure heritable bailieships by offering protection to bishops. Thus did the Lennox family secure control of the Bishopric of Glasgow and the Huntly family take over control of the
  Bishopric of Aberdeen, both of which were extensive and wealthy territories. Once in control, the third Earl of Huntly installed his son as Bishop in 1546. As Callander observed in his study of
  landownership in Aberdeenshire:


  
    
      
        In 1549, three years after becoming Bishop, he granted his first feu charter for lands in Birse. This charter was to his own elder brother, Sir Alexander Gordon of
        Strathaven . . . The Bishop disposed of all the lands in Birse during the next ten years, 18 out of the 24 towns and the extensive Forest of Birse all ending up with the Gordons. The position
        was much the same over the rest of the Bishop’s Aberdeenshire lands, which had also included valuable salmon fishings, though not all the lands were lost willingly. In 1544, James
        Forbes of Corsindae had forcibly acquired a title to the church lands of Mountgarry. He robbed Bishop Gordon’s predecessor of the bulk of the church’s treasures when they were
        being removed for fear of another English invasion. James Forbes then held the treasures for ransom until he received a charter for the lands.9

      

    

  


  Control of the Church permitted the control of the feuing of Church lands and thus a key form of entryism was the appointment of commendators – laypersons appointed to be entrusted with
  the custody of an abbey and in charge of the revenues for the duration of their life. Commendator abbots were not the working heads of abbeys and typically did not reside in the abbey but in a
  Commendator’s House. It was this position that allowed the rot to set in. The final commendator of Kelso Abbey was Robert Ker of Cesford, later Earl of Roxburgh. By the
  1587 Act of Annexation, the valuable lands became his. Likewise the Earl of Haddington obtained Melrose.10


  As one account of the period makes clear, the appropriation of the Church lands enriched the nobility significantly.


  
    
      
        Noble power was based primarily on their very considerable dominance of land, a dominance that increased in the later sixteenth century at the expense of the church and
        the crown. Huge tracts of former ecclesiastical land were acquired by secular landlords. Thus the estates of Newbattle abbey came into the hands of a branch of the Ker kindred, establishing
        the house of Lothian among the top ranks of the nobility. Other ecclesiastical land was feued to secular tenants, ranging from small ‘bonnet lairds’ at the bottom of the
        propertied community to the higher nobility. Even the ‘teinds’ or tithes of the income of certain land, formerly payable to the church, became the preserve of secular landlords.
        One effect of this was to disperse landholdings so that whilst most noble houses retained a territorial core of estates around their principal residence, landed possessions were scattered. By
        the early seventeenth century, the dukes of Lennox held property in fourteen shires, and the marquises of Hamilton owned land in thirteen shires. Some forty-eight noble houses had a landed
        portfolio extending to more than four shires, while 106 noble houses owned property in two or more shires.11

      

    

  


  As the Reformation drew nearer, the nobles got organised. On 3 December 1557, a group of them came together, entering a bond of manrent (the signing of an agreement of mutual protection and
  association) and styling themselves the Lords of the Congregation. They were led by Archibald Campbell, fourth earl of Argyll, Alexander Cunningham, fourth earl of Glencairn, James Douglas, fourth
  earl of Morton, Archibald Campbell, Lord Lorne (fifth earl of Argyll from 1558), and Lord John Erskine. This was the first of the new religious covenants. Three years later,


  
    
      
        [t]he Reformation Parliament, despite the 100 lairds from various parts of Scotland who attended it, was orchestrated by leading nobles. It was their
        kinsmen or dependants who filled it to overflowing. There was no sudden power grab by a new elite of smaller men. Control of politics rested, as before, with the nobles.12

      

    

  


  It was the Lords of the Congregation who commissioned Knox to draw up the First Book of Discipline and to redraft it when it failed to accord with their wishes. Whilst the radical reformers had
  their own ideas about the reformed Church, their success was conditional on the support of the nobles.13 And so, with lightning speed, the Reformation
  Parliament abolished the Mass and rejected papal authority. The Reformation was done and dusted in seven days of Parliament in August 1560.


  Meanwhile, the land grabbing continued and events in Ayrshire in 1570 provide a dramatic example of the lengths to which some of the nobility were prepared to go to secure titles to Church
  lands.


  Crossraguel Abbey was a modest monastic institution in the countryside south of Maybole. The Earls of Cassillis had, since the Battle of Largs in 1263, built up extensive landholdings in
  Ayrshire and Gilbert Kennedy, the fourth Earl of Cassillis, had cast covetous eyes on the abbey’s rich farmland. His uncle, Quentin Kennedy, had been Abbot and famously argued with John Knox
  in Maybole about the Mass. When he retired, Gilbert had hoped he would be appointed Commendator, the trustee for life, of the benefice of the abbey but was thwarted in this ambition and the post
  went, instead, to Allan Stewart. In autumn 1570, Stewart travelled to Crossraguel to visit what, in effect, was his own property. He stayed with his brother-in-law, the Laird of Bargany, also a
  Kennedy and a rival of Cassillis.


  Late in August, Cassillis, with a party that included his brother and son, kidnapped Allan Stewart in the Woods of Crossraguel, took him prisoner and set off to Dunure Castle. There, Cassillis
  demanded that Stewart sign over the lands of Crossraguel. Stewart refused and so Cassillis had his baker, cook and pantryman take him to the Black Vault of Dunure, strip him and bind him to a spit.
  The servants poured oil over him so that he would roast slowly over the fire. After several sessions of such torture, Allan Stewart was persuaded to sign the charter and tack (lease). When the Earl
  of Bargany heard what had taken place he secured support to attack Dunure and Stewart was taken to the Market Cross in Ayr where he denounced his persecutor, later submitting
  a detailed complaint to the Privy Council over his treatment. Cassillis was fined £2000 and ordered to restore the charters of Crossraguel to the Commendator.14 One can only speculate as to the many and varied ways in which the nobility secured commendatorships and other offices in the Church since only the most brutal and violent would
  lead to such actions by the Privy Council.


  Prelates and other churchmen had been allowed to feu lands since an act of 1457. One concern of the nobility was to ensure that these feus were now secure and that the liferent (the right to
  occupy but not own a property for a person’s life) of commendators be changed to a feu. In 1587, James VI passed the General Annexation Act which transferred ecclesiastical properties into
  hereditary lordships and confirmed the nobility in their legal right to hold in perpetuity all land they had previously held in liferent as commendators. The lands of the Church fell thick and fast
  and, from 1587 until 1625, twenty-one abbeys, seven priories, six nunneries, two preceptories and two monasteries were erected into temporal lordships.15


  Robert Pont was the father of the famous mapmaker Timothy Pont and one of the leading ministers in the reformed Kirk. In 1594, at the request of the General Assembly, he wrote three sermons
  against sacrilege.


  
    
      
        From the year of our Lord 1560 to this present time, the greatest study of all men of power of this land has been, by all kinds of inventions, to spoil the Kirk of Christ
        of her patrimony, by chopping and changing, diminishing of rentals, converting of victual in small sums of money, setting of feus under the value, long tackes upon tackes, with two or three
        life-rents, with many twenty years of a tack, annexations, erections of Kirk-rents into temporal livings and heritage, pensions, simple donations, erecting of new patronages, union of teinds,
        making new abbots, commendators, priors, and other papistical titles, which ought to have no place in a reformed Kirk and country, with many other corrupt and fraudful ways, to the detriment
        and hurt of the Kirk, the schools, and the poor, without any stay or gainsaying.16

      

    

  


  This second great land grab hugely enriched the nobility and greatly impoverished the Church. The dreams of John Knox and the reformers were dashed. The newly propertied
  class was now a potent force commanding control of a vast extent of Scotland. But it remained vulnerable to the fickle whims of future monarchs and there was a pressing need to provide some greater
  level of legitimacy and security over the lands it now occupied.


  It was at this point that the historic pact between property and the law was initiated. From now on, lawyers were increasingly entrusted with the important task of securing titles, defending
  property rights and legitimising the ownership of vast swathes of stolen property.
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  The Palladium of Our Land Proprietors


  The third land grab – involving the lawyers


   


   


  The period up to the establishment of the Court of Session in 1532 is often referred to as the Dark Age of Scottish legal history (though some date it to 1600). It was a time
  of political strife and weak government. Some remarkable statutes do, however, survive from this period. One example is the 1449 Leases Act which is still in force and which protected tenants
  against eviction before the end of their term.


  
    
      
        Item, it is ordained and decreed that for the security and favour of the poor people that labour the ground, that they and all others that have taken or shall take lands
        in time to come from lords, and have terms thereof, that, suppose the lords sell or alienate those lands, the takers shall remain within their tacks until the issue of their terms, regardless
        of whose hands those lands come to, for the same mail as they took them previously.1

      

    

  


  The seventeenth century was a time of struggle between the Crown, which was interested in reasserting its power, and the nobility, who wished to preserve and strengthen theirs. As the power of
  the Crown grew and feudalisation progressed, legal process became more and more important in arbitrating and regulating power relations over land. And it was the craft of the lawyer that, next to
  the power of the Crown and the criminality of the nobility, cemented the institution of landownership and landed power in Scotland.


  Having substantially secured the lands of the Church by the end of the sixteenth century, the nobility began a ruthless process of lawmaking to institutionalise and make
  lawful their rights. A significant motivation for this was James VI’s belief in the divine right of kings and his and his son Charles I’s enthusiasm for episcopacy. This would mean the
  king having the power to appoint bishops and thus bring the Church under his control. The nobility feared a return to Catholicism, and that would mean the prospect of losing the valuable Church
  lands they had spent the best part of a hundred years appropriating.


  The strategy they adopted was to entrench their rights in law and perhaps the most important acts ever passed on land law were the Registration Act of 1617 and the Prescription Act of 1617. The
  Registration Act provided for the establishment of the Register of Sasines which remains in force today as a system of recording and thereby protecting rights in heritable property (of which more
  later). Given the vast transfers of land from the Church to the nobility, it is not hard to imagine the anxieties concerning the validity of their titles to their doubtful acquisitions which must
  have arisen to trouble the minds of the fortunate newly rich.2


  The landed proprietors who met in Parliament on 28 June 1617 had a plan and the Register of Sasines and the introduction of prescription have to be seen as one coherent whole since the real
  intent of this act was to legitimise the extensive theft of Church lands. Were it not for the Reformation, there would never have been an act of 1617. The dismantling of the property of the Auld
  Kirk was a process of redistribution on a gigantic scale and so dubious was the basis upon which so many nobles had enriched themselves that it was felt necessary to institute both a register and a
  law to legitimise the ownership of stolen property.


  The Parliament that met had little difficulty in pursuing such legislation. There was no right of debate and the Parliament was, in effect, beholden to the Committee of the Articles that
  developed and framed legislation. The Committee was elected on 17 June 1617 and included the Earl of Argyll, the Earl of Montrose, the Marquis of Hamilton and the Duke of Lennox. It was they who
  framed the legislation that, on 28 June, was presented to Parliament which passed twenty-three acts – dealing with everything from penalties for absence from Parliament
  to the regulation of dovecots and the punishment of drunkards (a £10 fine and twenty-four hours in the stocks for a third offence) – en bloc with no debate.


  Prescription


  Perhaps the most far-reaching of this mammoth session of lawmaking was the act ‘regarding prescription of heritable rights’ which conferred title to land to those
  who had possessed it for a period of forty years.


  
    
      
        Our sovereign lord, considering the great prejudice which his majesty’s lieges sustain in their lands and heritages, not only by the abstracting, corrupting and
        concealing of their true evidents in their minority and less age and by the omission thereof, by the injury of time, through war, plague, fire or such occasions, but also by the
        counterfeiting and forging of false evidents and writs and concealing of the same . . . by the tenor of this present act, statutes, finds and declares that whatsoever his majesty’s
        lieges, their predecessors and authors have possessed heretofore, or shall happen to possess in time coming by themselves, their tenants and others having their rights, their lands, baronies,
        annual rents and other heritage by virtue of their heritable infeftments made to them by his majesty, or others their superiors and authors for the space of 40 years, continuously and
        together following and ensuing the date of their said infeftments, and that peaceably without any lawful interruption made to them therein during the said space of 40 years, that such
        persons, their heirs and successors shall never be troubled, pursued nor deprived in the heritable right and property of their said lands and heritages foresaid by his majesty or others their
        superiors and authors, their heirs and successors, nor by any other person pretending right to the same by virtue of prior infeftments, public or private, nor upon no other ground, reason or
        argument competent of law, except for falsehood, providing they be able to show and produce a charter of the said lands and others foresaid granted to them or their predecessors by their said
        superiors and authors preceding the entry of the said 40 years’ possession, with the instrument of sasine following thereupon.3

      

    

  


  As John Rankine, the noted Professor of Scots Law at the University of Edinburgh from 1888 to 1922 and author of The Law of Landownership in Scotland, states:


  
    
      
        It was held that uninterrupted exclusive possession of lands for forty years under a charter and sasine, containing a description which can be so construed as to embrace
        the whole lands, though it may also be so construed as to embrace part of them only, is sufficient to exclude all enquiry, and to protect the person in possession against anyone holding even
        an express title, prior in date, to the whole or any of the parts of the lands . . . The subject of prescriptive consolidation is naturally connected with that of double titles.4

      

    

  


  By double titles, he means situations where feu charters have been granted over the same land to different people. Reading the act, one might be forgiven for concluding that
  prescription is being introduced to overcome the great prejudice sustained by landowners as a result of land rights being corrupted during their minority or being rendered indefensible by war,
  injury, plague and fire. In a Parliament attended by the Earl of Argyll, the Earl of Montrose, the Earl of Lothian and the Earl of Roxburghe, numerous lords and commissioners for the barons, the
  real intent of this act, however, was not to correct the slights felt by the landed class.


  On the face of it, the act was indeed conceived of as a means to resolve the conflicts that had emerged between, for example, land held on feus granted by the Church prior to the Reformation and
  the claims made on that same land by the nobility who had managed to secure titles converting their previous liferent interests into a feu. Quite whether a test of possession was very fair when so
  often there was a huge disparity in political and economic power between the parties in conflict is a moot point. But two things are clear. Firstly, the 1617 act was not simply a means of resolving
  an honest conflict of evidence. On the contrary, it was the means whereby the powerful were able to call on the law to secure the advantage they sought to gain by having
  stolen the Church lands. Secondly, even if it was conceived of as a means of settling genuine conflicts in titles, it soon ceased to be used for such cases and became instead a means to legitimise
  the appropriation of land which had never been granted to the owner in the first place. As Rankine observed, ‘[T]he words of the protection given in the Act of 1617 to this favoured
  conjunction of title and possession are very full and sweeping, and have been applied . . . to many cases which were not properly within the purview of the Act.’5


  As a means of settling disputes and uncertainties, it was a masterstroke, removing the ambiguities and doubts that would arise were titles to be strictly construed. The famous jurist Lord Stair
  eulogised the act as ‘that excellent statute of prescription’6 and the philosopher Lord Kames described it as ‘the palladium of our land
  proprietors’.7 Indeed the act ‘as construed and extended by many generations of interpreters . . . was found to work so satisfactorily as not
  to require formal amendment till the year 1874’.8 In 1874, the prescriptive period was reduced from forty years to twenty years.


  The final triumph for landed proprietors came in 1880 when, in the case of Auld v Hay, it was re-affirmed that the original purpose of the 1617 act to provide a simple and expedient validation
  of rights to stolen property was, after all, the legitimate application of the doctrine of prescription. In that case, it was held that:


  
    
      
        uninterrupted and exclusive possession of lands for 40 years under a charter and sasine containing a description which can be so construed as to embrace the whole lands,
        though it may also be so construed as to embrace part of them only, is sufficient to exclude all inquiry, and to protect the person in possession against anyone holding even an express title,
        prior in date, to the whole or any part of the lands.9

      

    

  


  In other words, it did not matter what had gone before, what the rights and wrongs were, whether the owner had ever been granted the land or what the circumstances were
  surrounding its acquisition. So long as a title ‘can so be construed as to embrace the whole lands’10 and so long as the
  claimant has possessed them, the title is settled.


  Prescription continues to play an important part in the often controversial appropriation of private land and was central to the case of the Cuillin of Skye in 2000 where the doctrine of
  possession was claimed to be sufficient to assert ownership even in the face of a range of credible evidence that McLeod had never been granted the Cuillin (see Chapter 13). Prescription allows for
  making lawful property out of that which was not lawful (remember the story of the roasting of Allan Stewart). It achieves the opposite of the criminal offence of reset which, according to Section
  51 of the Criminal Law (Consolidation) (Scotland) Act 1995, defines the current law thus:


  
    
      
        Criminal resetting of property shall not be limited to the receiving of property taken by theft or robbery, but shall extend to the receiving of property appropriated by
        breach of trust and embezzlement and by falsehood, fraud and wilful imposition.

      

    

  


  It is interesting that the common law offences of theft and reset apply only to moveable property and not to heritable property. Anyone found in possession of stolen property can be found guilty
  of a criminal offence without limit of time. By contrast, if land had originally been obtained by fraudulent means, a recorded title and the law of prescription will now provide indemnity from
  prosecution.


  An indication of the extent to which prescription was used to legitimise the dubious acquisitions of land by the nobility was provided as late as 1868 by the Duke of Argyll in the midst of a
  debate over who owned the foreshore. In a debate in the House of Lords, he claimed that ‘there were rights acquired by individuals or public bodies in consequence of use and prescription,
  which was the foundation of a very great deal of the property held by Members of that House’.11


  Prescription, however, was of no use without a title and, in order to claim ownership of land, the nobility decided to set up a public register and make their claims public for all to see.


  Register of Sasines


  The establishment of the Register of Sasines in 1617 allowed for the establishment of a public register in which deeds could be recorded which were then legally defendable. The
  Registration Act and the Prescription Act were, from a political standpoint, intimately related. The former provided a registrable title and the latter enabled any dubiety to be cured by the
  passage of time.


  It is tempting to read more into the word ‘sasines’ than is proper. Derived from the French word saisir meaning ‘to hold’ or ‘to seize’, it is
  tempting to think that this is a reflection on how those registering their estates got their hands on the titles. However, the ceremony of taking sasine and the delivery of a handful of earth from
  the superior to the vassal had been taking place for centuries and, when writing became common, the term also came to embrace the written record of the ceremony. It was quite natural, therefore, to
  use this familiar term for the new register. Previous registers such as the Secretary’s Register had existed but had proved to be ad hoc, open to conflict and fraud and inadequate in
  providing real legal meaning to property rights.


  The reasons for the introduction of the register mirror those of the law on prescription passed in the same year. By 1617, there was widespread confusion and uncertainty over titles to land
  principally as a result of the conflicts mentioned previously. This confusion led, undoubtedly, to fraudulent dealings in titles as evidenced by the apparent rationale for the act contained in its
  opening sentence.


  
    
      
        Our sovereign lord, considering the great hurt sustained by his majesty’s lieges by the fraudulent dealing of parties who, having alienated their lands and received
        great sums of money for that, yet, by their unjust concealing of some private right formerly made by them, renders subsequent alienation done for great sums of money altogether unprofitable,
        which cannot be avoided unless the said private rights be made public and patent to his highness’s lieges; for remedy whereof, and of the many inconveniences which may ensue thereupon,
        his majesty, with advice and consent of the estates of parliament, statutes and ordains that there shall be a public register in the which all reversions, regresses,
        bonds and writs for making of reversions or regresses, assignations thereto, discharges of the same, renunciations of wadsets [mortgages] and grants of redemption, and likewise all
        instruments of sasine, shall be registered within 60 days after the date of the same.12

      

    

  


  But the greater impulse for this legislation was the anxiety and fear concerning the validity of many titles to the extensive lands of the Auld Kirk which had found their way into the hands of
  the nobility in the preceding century. In addition, there was widespread concern among the former tenants of the Church who, on obtaining new feus, were keen to see them afforded as much protection
  as possible. Finally, those who had been granted feus of common land in the royal burghs were well aware that, prior to the sixteenth century, these feus were illegal and so they too had good
  reason to welcome a more orderly and formal record of what, in many cases, had been obtained through nepotism, corruption and criminality.


  All told, the effect of the Reformation and of the development of feuing manifested itself in the existence of a very large number of proprietors of land in the latter half of the sixteenth century who were by no means assured as to the security of their possessions.
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