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Introduction
Questioning Marriage

Anita Bernstein

The same query kept recurring: Why marriage? Historian George Chauncey raised the question in his 2004 book title. Evan Wolfson chose a declarative version, Why Marriage Matters, for the title of his own book, also published in 2004. Launched five years earlier, when E. J. Graff named her book What Is Marriage For?, the marriage-interrogation genre settled into place in 2004 and began to grow.

The year 2004 was a big marriage-policy year away from the bookshelves, too. Consider the political and legal landscape. In July 2004, the U.S. House of Representatives overwhelmingly passed the Marriage Protection Act, a law written to take from federal courts their power to review a portion of the Defense of Marriage Act, the first federal statute that had ever prescribed a definition of marriage. A month later, in August, the California Supreme Court issued its first judicial decision nullifying thousands of putative marriages—3,995, to be precise—that had been solemnized during February and March 2004 after the San Francisco city government had issued licenses to couples. In the late summer of 2004, the Republican National Convention proclaimed support for a measure called the Federal Marriage Amendment to the U.S. Constitution. A nonprofit group called American Center for Law and Justice announced in August 2004 that it had gathered more than half a million signatures on a petition in support of this marriage amendment, introduced in Congress about a year earlier. On November 2, 2004, voters in eleven states were asked to consider amendments to their constitutions concerning the definition of marriage: all eleven proposed amendments won majority approval, as had a similar amendment put on the ballot in Missouri three months earlier, in August 2004.

All these 2004 developments—Chauncey’s question, Wolfson’s answer, the Republican platform, the strengthening of a constitutional amendment cause, the court-stripping Marriage Protection Act, the California court decision, the dozen state constitutional amendments—focused on one fraction of the marriage debate: whether American laws and governments should recognize, via the fully fraught term “marriage,” the conjunction of a man and a man or a woman and a woman. While this topic was taking root in American law and policy, opposite-sex marriage—or what some wistfully call “traditional marriage”—receded from discussion.

The same-sex controversy used to have to compete for space in the marriage debates. By 2004 all its rivals were in retreat. Reformers used to tout covenant marriage, for instance, where couples would pledge in advance to have a tougher time should they later choose to divorce. In 2004 it was a fad, stalled. Pledges like “True Love Waits” by adolescents to retain their virginity until they marry, as a measure against teen pregnancy and sexually transmitted diseases? Ditto. Marriage promotion by the federal government? It is under way (and this volume does not neglect it), heartily funded, and yet ...so 2003. Divorce reform? Ongoing but less compelling. Marriage Proposals joins a discussion where the word “marriage” as a policy topic has come to be shorthand, almost, for same-sex marriage.

Furor over same-sex marriage does pay heed to a vital topic, one that has been too long neglected. Partisans on both sides may occasionally exaggerate the stakes pro and con, and cynics on the outside may urge the public to care less (saying, for instance, that same-sex marriage is just a ploy to “mobilize the Republican base”).1 Yet if state-recognized marriage were made available to same-sex couples—beyond small Massachusetts, which has gone this route alone—the lives of all Americans would change. Parallels between the same-sex marriage cause and the race-focused American civil rights movement, though contested, reveal similarities between this struggle and the most profound conflict in American history.

Same-sex marriage affects Americans who will never seek legal recognition for themselves and partners of their own gender. It is an important issue for feminists: feminism has struggled to move marriage away from oppressive antecedents, especially coverture, the British legal doctrine that submerged a married woman’s identity under that of her husband and prevented her from bringing lawsuits or holding personal property.2 Same-sex marriage matters to sexual minorities beyond those who identify themselves as homosexual: those who scorn conventional notions about the proper way to order one’s sex life, or who do not see themselves as branded with one of two immutable genders or sexual orientations. Same-sex marriage is even more important for the increasing number of children now growing up in two-mother or two-father households; their lives change in response to which recognition (or lack thereof) their parents’ unions can have. Religious establishments like churches, most of which have been compelled to take a position on the question (sometimes with painful consequences to their flocks), have experienced the importance of this subject. In making decisions about same-sex marriage, they speak in part for the large majority of Americans who consider themselves as faithful to, or members of, a particular religious group.

Because of these extensive stakes in the same-sex marriage question, contemporary marriage debates reach beyond the question of which new rights a minority ought to attain. This wide-scale strife implies the possibility of resolution or synthesis: whenever big, divisive social challenges like this one arise in the United States, compromises tend to emerge. American marriage, we all might agree after 2004, experienced big, divisive social challenges and now has embarked on transition. Marriage policy cannot return to an idyll. Even the most potent “defense of marriage” effort will not revive the day when nobody dared ask out loud why, why not, what for, and for whom.

Marriage Proposals starts with a provisional answer to these newly broached questions: one way to see marriage, our contributors agree here (before they start diverging), is as a legal status that meets societal needs. Legal statuses—identities that apply to individuals and get acknowledged by societies—emerge from negotiation rather than fiat; collectives build something like a consensus to say what marriage now must be. American governments can change legal statuses, of which marriage is no exception. Governments have always altered the boundaries around marriage, accepted new kinds of couples, and reassigned power.

This lens used in Marriage Proposals replaces more romantic or familiar alternatives. One might prefer to see marriage as a spiritual venture or a religious condition, for instance, or maybe a metaphor. Marriage Proposals instead looks at marriage as a legal artifice with consequences for adults regarding their property, their individual freedom, and the enforceable duties they owe to other adults.

For readers willing to think of marriage as an artifice, this perspective delivers a fresh take on the rise of marriage-like new statuses, of which civil unions and domestic partnerships are the best known. The pattern of challenge followed by compromise starts with individuals’ needs and questions. Civil unions and domestic partnerships originated in an activism that wondered, in public, why couples seeking to marry required an opposite-sex admissions ticket to get into the institution. The cause declared that marriage was malleable. Indeed it is: the statuses that emerged may be new, but meeting one’s opponents partway on marriage policy is not. In past centuries, the term “marriage” used to recognize the power of other entities—among them family alliances, religious establishments, and even couples themselves—to declare a new marriage formed. Lord Hardwick’s Act, enacted in England in 1753 to centralize state power over marriage, declared marital status a legal bright line: you were or you weren’t. While retaining this heritage, American law has also been more open-minded on the question of whether persons are married.

A handful of American states, for example, consider certain unsolemnized pairings to be “common-law marriages” that entitle participants to all the marital accouterments—inheritance, property division, statutory preferences, and even divorce. Common-law marriage can exist even if one party later swears sincerely that he or she was never married. The Uniform Marriage and Divorce Act, a model statute available for adoption by the states, expresses no disapproval of common-law marriage. One neologism from the 1970s, “palimony,” refers to court-ordered financial obligations owed to spouselike former partners that resemble the duty of post-marital support: to win palimony, the less wealthy partner must depict the relationship as close to a marriage. In the name of equity—or sometimes invoking the need to protect vulnerable innocents—state courts have recognized an array of anomalous unions: foreign polygamous marriages, bigamous marriages entered into in good faith, marriages that violate a state’s consanguinity prohibitions, and even what appear to be same-sex marriages.3 The august American Law Institute identifies as one of its “principles of the law of family dissolution” the notion that for many couples, the end of a long-term nonmarital relationship should be treated the same as the end of a long marriage with respect to property dissolution and child support.

Against this backdrop, “domestic partnerships” in California and New Jersey, “reciprocal beneficiaries” in Hawaii, and civil unions in Vermont and Connecticut, along with the numerous variations on state legislatures’ drawing boards around the country, join a tradition that explores compromise about what it means to be married. They offer a set of hitherto-excluded persons—mostly gay couples but also, in the Hawaii experiment, partners unconnected by a sexual or conjugal affiliation—many of the privileges that had been monopolized by formal state-sponsored marriage. Of these innovations, Vermont’s experiment is of particular interest to Marriage Proposals for its venturesome jurisprudence into the meaning of marital status.

The Vermont Supreme Court in its 1999 landmark decision Baker v. State announced that the state constitution’s common benefits clause, which resembles on its surface the equal protection clause of the U.S. Constitution, compelled the state to make civil unions available to same-sex couples. Writing for the court, Chief Justice Jeffrey Amestoy explained that although the equal protection clause originated in racial subordination and was written to remove state-enforced oppression of African Americans, the common benefits clause is a device to share good things equally with all citizens:

[T]he Common Benefits Clause mirrors the confidence of a homogeneous, eighteenth-century group of men aggressively laying claim to the same rights as their peers in Great Britain or, for that matter, New York, New Hampshire, or the Upper Connecticut River Valley. The same assumption that all the people should be afforded all the benefits and protections bestowed by government is also reflected in the . . . [wording that] prohibits not the denial of rights to the oppressed, but rather the conferral of advantages or emoluments upon the privileged.4

When it said “everything,” Baker meant every thing: “[T]he benefits and protections incident to a marriage license in Vermont have never been greater,” as the court continued. The Vermont Supreme Court was not the first state supreme court to go this far—the supreme courts of Alaska and Hawaii had both held that the opposite-sex ticket to marriage implicated state-level versions of equal protection rights—but the Vermont legislature was the nation’s first to accede. In legislation that followed Baker v. State, Vermont extended all the privileges of marriage to persons conjoined by a civil union. Same-sex couples in Vermont may even file a joint state income tax return—not all that radical a step, perhaps, but one to date not taken in the states that recognize domestic partnerships.

Four years later, in Goodridge v. Department of Public Health, the Supreme Judicial Court of Massachusetts made marriage available to same-sex couples. It insisted, when formally asked, that nothing short of marriage would do. No civil unions here, even if civil unions in Vermont really do share officially in all the “common benefits” of marriage accessible to same-sex couples. With this decision, the Massachusetts court inverted David B. Cruz’s phrase, “just don’t call it marriage,” to command that the state had damn well better call it marriage and nothing but marriage.

The Massachusetts choice pulled the marriage spectrum sharply in a novel direction. Until Massachusetts took its fateful step, the civil unions of Vermont had marked the outermost acceptance of man-man and woman-woman couples ever enacted in the United States. Back in 1999, the judicial ruling in Baker v. State had made Vermont politicians tremble. Town clerks filed a lawsuit alleging that the new obligation to issue licenses for civil unions infringed on their religious liberty. Howard Dean, the governor, became nationally famous for having signed enabling legislation. Legal commentators speculated endlessly about recognition of Vermont civil unions in the other forty-nine states, on whether a Vermont-united couple could get a divorce or quasi divorce from another state court; they chatted about how far Vermont’s winds would blow to influence the nation. Then came Goodridge, shoving Vermont perforce nearer to the center. Vermont was now furnishing a compromise between the “real” marriage available in Massachusetts and the slammed-door “defense of marriage” laws in place in a majority of the states. Accordingly, in April 2005, when Connecticut became the first state to enact civil unions without preceding judicial pressure, two opposing camps of activists denounced the legislation: it went too far, said one, and did not go far enough, said the other.

Contributors will say more, later in this volume, about the same-sex marriage endeavor, and I return to it later. Here we can identify it as one of two late twentieth-century events that necessitate a book like this one. The other of these two developments is a rise of prescriptive social science that received its most prominent expression in a book published in 2000: The Case for Marriage: Why Married People Are Happier, Healthier, and Better Off Financially.

Like most coauthors, Linda J. Waite, an academic demographer, and Maggie Gallagher, an activist committed to keeping same-sex couples excluded from the status of marriage, had to put aside some disagreement (Waite would have preferred to stay out of the same-sex marriage controversy) in order to write a monograph. But they did reach agreement on marriage as a goal for American law and policy. Lining up married Americans on one side opposite unmarried Americans on the other, The Case for Marriage deemed the former category significantly advantaged. Waite and Gallagher, joined by other writers, gathered evidence to show that married persons enjoy longer life and better health than the unmarried. In addition, the contemporary “case for marriage” holds that married persons also possess more wealth, have sex more often and with more satisfaction, report more happiness, and rear better-adjusted children. Without denying that many individuals suffer detriment in their marriages and would be better off single, this “case” finds no aggregate drawbacks to marriage. As many see the data, there is no significant demographic variable where single persons as a group enjoy more well-being than married persons.

There is more to the “case.” It turns out that marriage is good for bystanders—“society”—as well as for individuals. Streets get safer, because the pool of violent offenders shrinks: women of all marital statuses constitute a small minority of street criminals, and married men confine almost all their criminal activity to white-collar frolics. Married fathers living with their children bestow more support (both financial and nonpecuniary) than do divorced or never-married fathers. Going beyond children, marriage provides a structure to promote live-in caregiving, which eases burdens that taxpayers would otherwise have to shoulder. Clear policy implications emerge, or so advocates who identify with “the marriage movement” have said. At a minimum, the United States needs more marriages—simply because every marriage, all other things being equal, flips two persons from the disadvantaged into the advantaged category. The government, then, should encourage individuals to choose marriage over singleness.

Here, as political scientist Mary Lyndon Shanley observes (Shanley, this volume), the two developments in contemporary marriage debates, same-sex marriage and “the case for marriage,” come together: the case-for-marriage claim that marriage is useful—good for an individual who wishes to become part of a couple, good for that individual’s partner, and good for us bystanders and everyone else—receives similar expression from proponents of same-sex marriage. Jonathan Rauch subtitles his book Why [same-sex marriage] Is Good for Gays, Good for Straights, and Good for America. According to Rauch, the state fosters marriage mainly because it needs one-on-one caregiving for dependent adults; it could furnish millions more Americans with a devoted law-linked partner if it were willing to drop the same-sex restriction on marriage. Evan Wolfson prefers a non-instrumental human rights argument, analogizing his cause to American struggles against the kinds of race discrimination that law used to enforce, especially state-level bans on interracial marriage that did not end until 1967. His nonprofit organization, Freedom to Marry, sees marriage as a locus of privileges and responsibilities from which no person should be excluded on the basis of sex or gender. Yet even Wolfson the noninstrumentalist devotes a chapter in his book to the social consequences of legalizing same-sex marriage, and he calls other chapters “What About the Children?” and “Discrimination: Protections Denied to Same-Sex Couples and Their Kids” (emphasis added)—a reference to third-party stakes in same-sex marriage. Other activists have argued that children will be made better off when the couple that is rearing them can marry, while yet another writer roots his argument for same-sex marriage in law and economics, linking same-sex marriage to numerous financial savings for both couples and the state.5

Two social movements, then, have been offering the United States divergent—and occasionally parallel—claims and demands regarding marriage. The same-sex marriage movement seeks to make marriage available to two adults regardless of their gender. The marriage movement, unmodified, uses data to contend that the government ought to encourage people to marry.

Implicit in both movements is an expansionist gospel, a sense of good news that needs to be spread. “Let marriage bloom!” This gospel, now familiar, reflects a fast-paced change in American marriage. Only a couple of decades ago marriage as an American legal status was rooted firmly in religion, layered with a vague semisecular “tradition.”6 Law-based consequences would follow, but they drew little attention at a national level. Each state had its own criteria to withhold this legal badge from some, make it available to many, and nullify it after one or both parties applied for exit. For its part, federal law, though riddled with more than a thousand recognitions of individuals’ marital status, seemed to consider certain basic questions about marriage—What is a marriage? Who may marry? Which rules govern the recognition of marriages formed in another state or another country?—to be none of its business. A less likely subject for constitutional amendment could hardly have been imagined. In this near past—recent enough for marriage-policy activists to remember well—few doubted that this status belonged only to opposite-sex couples. “I did not understand and acknowledge my homosexuality until well into adulthood,” as Jonathan Rauch wrote in his New York Times editorial, “but I somehow understood even as a young boy that I would probably never marry.” Marriage was “private” terrain, not to be manipulated or intruded on. Since the late 1990s, however, these two sets of activists have called out More! “Let us in,” says the same-sex marriage movement. “Extend it,” says the marriage movement. Both would enlist the law to advance their agendas.

And so it makes sense that around the time of the Vermont and Massachusetts changes, a same-sex marriage activist like E. J. Graff or George Chauncey would ask, “Why marriage?” or “What is marriage for?” to broach book-length arguments, joining the “case for marriage” books that urge the government to spend money on promoting the choice of marriage as a voluntarily assumed status. Confident in their advocacy, these queries nevertheless express anxiety about the social role of marriage; and bold as they were, the Vermont and Massachusetts judicial decisions exposed uncertainty and ambiguity in state-sponsored marriage.

The landscape lacks consensus. Siding with the gay couples who had challenged the opposite-sex criterion as a condition for marital privileges, the Baker and Goodridge decisions also highlight what these couples do not have. Vermont’s legislation declined to bestow the word “marriage,” giving same-sex couples something else. Something less. Massachusetts purported to go all the way, and it did, but its decision provoked a backlash that undid gains. Counteractivists revived an old favorite term of opprobrium, “activist judges.” Other states kick-started their old defense-of-marriage lawmaking machinery by adopting constitutional amendments to deny recognition to same-sex marriages. The governor of Massachusetts declared that while out-of-state opposite-sex couples were welcome to go on eloping to the Berkshires for weddings, their counterparts in Provincetown, so to speak—same-sex couples domiciled out of the state—would be turned away at the town hall door. Family-values congresswoman Marilyn Musgrove of Colorado reacted to Goodridge by introducing the constitutional amendment with which we began.

No matter what views one holds of same-sex marriage, the Baker and Goodridge results look mixed. “Judicial victories” like the wins in these New England states portray state-sponsored marriage as quotidian yet transformative—“just a piece of paper,” but out of reach. A simple question of justice, or rights, or family law (type the phrase “a civil right” into Nexis and see which of many possible candidates was called a civil right most often in 2004!) but also a skein of tangled compromises and incomplete measures. Published answers to Why Marriage? and What Is Marriage For? recite lists of ideals: companionship, commitment, haven in a heartless world, a venue for relatively secure rearing of a new generation. Putting aside the high risk of failure to reach these ideals when new marriages are formed—or the complementary question, What is divorce for? —this volume asks, Are the answers correct? Might the goods that marriage partisans cite instead result from couples’ doing something other than registering with the state as half of a marital unit?

Try an easier query: Can two people bond themselves into coupledom without the imprimatur of government? No, say many. Or at least not adequately, if only because third parties will get in their way. Immigration officials exclude non–blood relatives at the border; hospitals keep all but officially sanctioned family away from sickbeds; a host of unseen default rules like the law of intestacy give a range of boons to couples beyond what they can plan. All right, then; couples need some kind of status that outsiders must acknowledge, let us suppose. Will the civil union or domestic partner label do, or must they have access to the M word first bestowed by Massachusetts?

What, in other words, does it mean to be married, in contrast to the statuses that the two marriage movements have implicitly portrayed as lesser—not only the civil unions and domestic partnerships that some would give gay activists instead of what they demand, but also every other way to be a not-married person? The chapters that follow here in Marriage Proposals explore a government-recognized institution, a category that determines whether a person will receive favored or disfavored treatment from the state, and a powerful source of coercion.

Though incomplete, this vantage point has the virtue of covering much ground. Chief Justice Amestoy of the Vermont Supreme Court undoubtedly was on to something in 1999 when he counted a recent increase in the number and scope of government-mandated consequences that derive from marital status. Moreover, the status is not entirely binary: in this juridical model, as we have noted, yes and no are not the only possible answers to the question of whether a person is part of a two-person sexual affiliation. Marriage is complemented by other statuses beyond civil unions and domestic partnerships and reciprocal beneficiaries: contemporary law recognizes the status of being “single” as sometimes distinct from “divorced,” and also gives legal weight to being “engaged.”7

Married, single, divorced, engaged—all legal terms, signifying privileges and detriments that the government will carry out. Their persistence—joined with, as we have seen, two sectors of activism that want to paste these labels on more people—is odd in light of a truism long in place within American legal anthropology: legal development is said to be moving away from all-encompassing roles that define legal duties and entitlements. When anthropologist Henry Sumner Maine issued his famous proclamation that modern legal development evolved “from Status to Contract,” he used juridical categories to make a statement about progress. Voluntary relations now build the law, Maine declared. The alternative to voluntary relations—identity-based legal labels to decree what people may and may not do—must relocate to the dustbin of history. Only a backwater society would keep them.

American legal change in the century and a half since Maine’s death in 1888 has given support to the claim that status inexorably yields to contract. At one level, newer developments refute the Maine thesis. “Stalkers,” “telemarketers,” “date rapists,” “reciprocal beneficiaries,” “surrogate mothers,” and other noun phrases have joined the roster of what the law recognizes as shorthand for duties, entitlements, and liability. Labels continue to emerge; rights and obligations attached to them flourish. Older status roles like “tenant,” “landlord,” and “employer” have acquired more legal force, rather than less, in the last dozen decades.

Good reasons support the use of status as an instrument for lawmaking and law enforcement: whether ancient or newly coined, status labels today tell individuals what the law permits and forbids. They pack meanings into a word or two. The phrase “dependent child,” for instance, makes it clear that somebody—at least one person—can be prosecuted for not coming up with food and shelter. Designations like “owner,” “felon,” “attorney of record,” or “residual legatee” are worth fighting over in court. Law would be verbose if not incoherent without the swift, compact punch of a legal label. If status is holding strong in the law, one need not wonder why any label category is still with us. All statuses might be burgeoning.

“From Status to Contract,” however, challenges the existence of state-sponsored marriage. Maine’s contention that status is primitive and contract modern reminds us that marital status is critically different from other legal statuses that have been thriving. Becoming a “stalker” or a “surrogate mother” fits the Maine progression: it looks like contract rather than status. The terms connote episodes or parcels of individual lives rather than a comprehensive social identity. A person can put on the label and take it off with little formality.

The status of marriage, by contrast—that is, becoming, or ceasing to be, a wife or a husband—spreads into the far corners of one’s life. Marriage is different also from the other key status category of family law—parenthood—in that the relation between parent and child addresses a relatively clear and uncontroverted need. Infants cannot survive without resources from adults. A husband or wife can provide care to a dependent spouse, but care for dependents is not a defining condition of the marital relation, as it is of parenthood. Marriage, in short, is a peculiar status. Most other legal statuses relate directly either to episodes or transactions, on the one hand (“agent,” “mortgagee,” “harasser”), or to dependency, on the other (“parent,” “guardian,” perhaps “fiduciary”).

Law does have a history of recognizing a couple of personal, or comprehensive, statuses that do not fall into these two broad categories of transaction and dependency. Such statuses partake of tautology. They are what they are; they must be because they have been. Legal consequences follow to status-bearers without consent; only a rare person who acquires a comprehensive status understands what it means before the label is bestowed. These labels are hard to shed. Principal examples of this kind of status are race—a legal category still not extinguished—and coverture, which used to shackle most women. And then there are the categories that come from binary gender, where each person is assigned one (and only one) of two (and only two) legal statuses. The anti-individualistic, choice-denying nature of these comprehensive statuses has clashed with progressive legal development.

It is in the law of marriage that the legal categories of “man” and “woman” retain their power. During the years when the government’s distinguishing a woman from a man accreted disapproval in numerous legal realms—employment, military service, prisons, higher education—the defense-of-marriage movement insisted on this distinction and engraved it into federal and state statutory law. Marriage, in federal law and in most states, must consist of a dimorphous pair, “one man and one woman.” These new laws are not the last word on this subject: as we have seen, insistence on gender dimorphousness in each legally recognized marriage just might reach the U.S. Constitution.

In this picture, marriage joins a lineup of statuses for human beings in contemporary American law. On one side are the comprehensive labels: race and the successor to coverture, gender. On the other side are noun phrases tailored to respond either to dependency or to something resembling free choice in one’s encounters. Where does marriage land? Marriage Proposals notes that marriage imbues individuals with a comprehensive legal identity. This status is not transactional, the way signing a contract can turn a person temporarily into a lessee or a mortgagor. Nor is it targeted to address dependency, although it may aid a dependent person incidentally. Like race and coverture, the social category of marriage occupies space in the law, and not only in society. Also like race and coverture, marital status functions to elevate some individuals and to subordinate others, based on their membership in groups that they did not choose to join.8

The condition of marriage in American law is noteworthy. Although Maine-like reports of their death might be greatly exaggerated, most comprehensive legal statuses are on their way to oblivion in the United States. Race, once a category that signified either enslavement or the privilege to enslave others, and later a marker of privileges either withheld or bestowed, such as where one could gather in public, or which schools one could attend, now exists almost nowhere in American law beyond “affirmative action,” itself on the wane. American law used to speak of lunatics and idiots; the status label now assigned to cover this ground, “disability,” sees human variation in briskly functional and specific terms. According to the Supreme Court, the government may not classify homosexually inclined persons as categorically less entitled to benefits that they obtain by democratic means. And “men” and “women” are rapidly exiting most of the law; “persons” take their place. Except in the law of marriage.

Marriage Proposals now asks: Should marriage make an explicit transition away from status, toward either contract or no-contract as individuals choose? If it opted to maximize the prerogatives of contract, this change would encourage the law to abandon its recognition of the sexual, gender-dimorphous dyad. All domestic relations between adult individuals would be formed by issue-specific agreements. Family law would survive to regulate the care of children, but two would no longer become one in any legal sense. The law would intervene in a couple’s life just as it now uses the law of contracts, torts, crimes, and property to moderate relations between any other adults.

Recall the cry of More! that we have heard from both the same-sex marriage movement and the marriage movement. Some American data suggest a tacit Less!—repudiation whereby individuals vote against marriage with their feet. Most Americans give marriage a try sometime during their lives, but they have also been withdrawing from marriage. They express this withdrawal in a relatively high divorce rate and a rising average age of first marriage. One survey, sponsored by marriage-movement partisans, found in 2001 that 45 percent of young adults agreed that the government should not be involved in licensing marriage.9 Demographic changes like these suggest a reduction in the percentage of Americans who want to register with the state as half of a couple.

Along with these changes, legislatures and courts have been reflecting and fostering a newer individualism in the law of marriage that has undermined the old two-into-one status. Current divorce law, liberalized in the last few decades, has made unions easier and cheaper to escape. In less than thirty years, state governments swerved from almost unanimously rejecting antenuptial contracts that purported to allocate marital property; they now almost unanimously enforce these “prenups.” Even traditionalist reforms that have appeared in recent years (such as the harder-to-exit “covenant marriage” noted earlier, premarital counseling imposed on applicants for marriage licenses, and tightening the grounds for divorce), all designed to strengthen marriage, focus more on the marrying individual as party to a contract and less on the oneness of a marital union.10 As noted, a number of state governments in the United States have decided to allow pairs of individuals to sign up for some of the benefits of legal marriage without imposing on these pairs any demand to be gender-dimorphous or have a sexual bond. This innovation understands law-based coupling as a choice that two adults can make, beyond mere compliance with an old imperative to build child-producing households. In other words, marrying—and its important correlatives, repudiating marriage and being foreclosed from it—now yields much less homogeneity. Back in 1861 Henry Maine wrote that, starting “from a condition of society in which all the relations of Persons are summed up in the relations of Family, we seem to have steadily moved towards a phase of social order in which all of these relations arise from the free agreement of individuals.”11 A century and a half later, his statement has become more true.

The prospect of abolishing the state-sponsored status of marriage, then, comes after at least portents, if not out-and-out precedents, elsewhere in American legal change. More support for the proposal comes generally from a focus on the individual as the locus reached, regulated, and tutored by law. What happens to individuals is the measure of law’s ambition and legitimacy. And more than ever, married people are individuals. In contrast to the common law of centuries past, American husbands do not sue in tort for their wives’ injuries. When a wife commits the crime, she, not her husband, does the time. Marriages now contain separate personal property and permit contracting between the spouses. The persistence of a comprehensive legal status that conjoins individuals into pairs—when in so many respects each person is a solitary creature in the law—calls for reexamination. Continuing in the same direction past advocacy for More! and Less! state-licensed and state-sponsored marriage, Marriage Proposals wonders: How about None?

The None alternative fills in a corner of the contemporary marriage debate. At the current center stage of this debate, the same-sex and the marriage-movement endeavors both rest on the same unchallenged truism: that marriage offers favorable contrasts to the alternatives to being married, that is, singleness and nonmarital cohabitation. Activists—the same-sex and the marriage-movement types alike—endorse and pursue marriage because it is a good thing to have. In addition, the human rights strand of the same-sex marriage movement regards marriage as similar to religious liberty or freedom from state-supported race discrimination. Because marriage is available to opposite-sex couples, there is no human rights strand within the “traditional” marriage movement; nevertheless, marriage-movement activists claim that married people are “happier,” as well as less of a drag on the public fisc.

What this consensus misses is that welfare disparities between the married and unmarried, as well as the human rights gap identified by Wolfson and others, could be eliminated not only by extending marriage, as activists have demanded, but also by eliminating it. After the hypothetical abolition of marriage, “singleness,” “cohabitation,” and “marriage” would lose their legal status, and indeed some of their meaning. Most of “the case for marriage” would evaporate at this point, because the “case” has contrasted being married only to being divorced and to never marrying; it has never confronted state-sponsored marriage as an option that right-thinking people might reject on the same quasi-utilitarian basis that now commends getting married over not getting married. For the same-sex marriage cause, abolition would offer another way for same-sex couples to gain parity—they would hold the same status that opposite-sex couples now enjoy in their relationships.

In considering this question, contributors to Marriage Proposals bring a range of distinguished voices to a discussion that necessarily demands pluralism. Because “a status” in this conversation means “a legal status,” the volume features lawyers and legal scholars. Half the contributors come from the law professoriat, while the other half (Miller, Rosen, Shanley, Solot) devote a significant portion of their work time to collaborations with legal scholars or legislators. Each contributor does multiple duties in response to the abolish-marriage proposal identified most prominently with contributor Martha Fineman: Peggy Cooper Davis brings in history and African American studies; Lawrence Rosen is not only a scholar of family law but a prominent anthropologist; Dorian Solot and Marshall Miller, founders of a successful nonprofit, combine activism with social science; Linda McClain adds expertise in federal marriage policy and welfare reform; Mary Lyndon Shanley studies marriage from her scholarly base in political science and political theory.

A word on the contributions not present in this volume. The design of Marriage Proposals stands a short distance from, while commenting on, the same-sex marriage movement and the marriage movement described earlier, and so these two activist groups are not represented here. Other anthologies give these groups the voice that a chapter or two here could not have provided. The reference to “proposals,” connoting invitation rather than resolution, postpones for the moment the firm-sounding answers that social science could give, and so this volume presents no new empirical work about the success or failure of marriage as a status, although contributors do relate some of these findings while advancing their own views.

The book proceeds in two parts. Part I, “Challenges to the Status of Marriage,” begins with a chapter from the legal scholar most associated with questioning marriage as a status. When Martha Fineman wonders, What is marriage for? in her chapter, “The Meaning of Marriage,” she joins, as we have seen, a cohort of writers who have been posing the same question when they press for same-sex marriage. Rooted deeply in the field of family law, Fineman when she asks this question focuses on what she sees as family law’s central domain, the care and nurturing of dependents. In earlier work Fineman has argued that family law can and should evolve to deny marriage—that is, move away from what is none of its business, freely chosen and fleeting affiliations between adults—while acknowledging relation-based dependency. Fineman’s stance is especially antagonistic to marriage promotion by the state (detailed in McClain, this volume)—the stance that, among other pursuits, encourages economically disadvantaged women to gain material security through marital unions with men. Fineman sees the dependency of healthy adult women as made worse, not better, by marriage. Whereas children come into the world inherently needy and helpless, those who do caregiving work within the family have their dependency—economic vulnerability, conflicts between paid and unpaid work, unequal bargaining power vis-à-vis their partners—imposed upon them. Thus state-sponsored marriage, to Fine-man, is not a cure for the plight of dependent mothers. Marriage creates their plight.

The Fineman thesis can be broken into increments. First Fineman calls dependency the center of, and the reason for, legal regulation of the family. She next calls women’s familial dependency on men a contingent and reparable condition and a problem that marriage makes worse. Finally, while opposed to the injustice done to caregiving same-sex partners in particular and same-sex partners in general in the name of marriage, Fineman sees no a priori reason to prefer extending marriage over abolishing it. Abolishing state-sponsored marriage would not ignore, eliminate, or increase dependency: on the contrary, it would force the law to recognize that dependents need care.

Whereas Fineman writes about abolishing marriage from the academy, activists Dorian Solot and Marshall Miller address the same proposal as founders of the Alternatives to Marriage Project (ATMP). Solot and Miller started the ATMP in Boston in 1998 and soon expanded it into visible national-scale advocacy. Their chapter, “Taking Government Out of the Marriage Business: Families Would Benefit,” adds detail to Fineman’s broader strokes. Solot and Miller call on American governments to recognize the “diversity of family types” (Solot and Miller) that increasingly fill the landscape.

The Solot and Miller stance on the very fraught word “family” differs slightly from Fineman’s. Fineman sees the dependent-caregiver relation as the only family that the law should regulate; she would steer the law away from ascribing family status to adults who are not related to each other by blood. Solot and Miller prefer a broader vision of “family” that would unite people in a variety of patterns that feature “emotional and financial interdependence,” a looser bond than Fineman’s “dependency.”

Whether characterized by “dependency,” as Fineman sees it, or the “emotional and financial interdependence” that forms a unit for Solot and Miller, “the family” is at the center of marriage. Marriage as a legal status forms a family. Questioning marriage as a legal status entails questioning what a family—including one crucial type of family, the multigenerational kind into which children are born or arrive at a young age—is for. Here Linda McClain offers salient expertise, not only in family law and policy but in political theory and philosophy. In “What Place for Marriage (E)quality in Marriage Promotion?” McClain uses marriage-promotion initiatives started in the late 1990s—which continue—to ask what the government ought to promote when it promotes “marriage.” She finds two legitimate ends: government ought, first, to help with “orderly social reproduction,” which means not only feeding and clothing young children but rearing them to be conscientious and democratic citizens; and, second, to help make intimate association between two adults safer, more conducive to individual flourishing, and a better venue for the nurturing of other people, should the two adults choose to undertake that work.

Income-tax favoritism, advantageous ways to hold real and personal property, Social Security payments to wives of retired workers, a range of privileges and immunities, and other law-based preferences for marriage already constituted “marriage promotion” well before the twenty-first-century congressional appropriations to encourage lower-income persons to marry. As long as there is state-sponsored marriage, McClain points out, there will be “marriage promotion.” If the existence of state-sponsored marriage necessarily means the existence of marriage promotion, then questioning marriage as a legal status means asking our old favorite question: What is marriage for? but in a different form: What are we trying to promote here?

Like Fineman before her, McClain identifies a range of possible answers. Like Solot and Miller, McClain finds “family” central to this question. But McClain’s chapter draws harder lines than the previous chapters. McClain has a less pluralistic or eclectic view of “marriage,” a word she uses as shorthand for what governments press onto families. Call it ideology if you must, but McClain insists that the government in its approach to marriage must take a stand for democracy, and also equality along many axes: foremost, perhaps, the equality of men and women, but also equality among types of couples (i.e., privileging opposite-sex pairs no more and no less than same-sex pairs), and a sense of equality as something to be instilled in children of the household.

Fineman, Solot and Miller, and McClain thus offer readers a variety of answers to the question of whether marriage ought to be retained, or alternatively abolished, as a legal status. One answer might be summed up as, Yes and here’s why, and here’s how. Another answer: Yes, but protect and nurture families—and start by reenvisioning what it means to be a family. A third: Don’t overrely on one flickering word whose meanings shift. Interpret “marriage,” in this law and policy context, to mean the government’s interest in the domestic lives of couples and their children. Once we agree on that interest, it will become relatively straightforward to retain some state interventions and abolish others. Different answers, and yet each is committed to changing, even radically changing, this legal status.

The second set of responses to Marriage Proposals take a different tack; one might call it questioning questioning marriage as a status. Coming, respectively, from the (multi)disciplines of anthropology, law and African American history, and political theory, authors Lawrence Rosen, Peggy Cooper Davis, and Mary Lyndon Shanley—none of them “conservative” or otherwise devoted to the marriage status quo—doubt that rejecting or revising the legal category of marriage will advance the goals that every author in this volume shares. Every writer contributing to this volume endorses gender equity, finds the history of race discrimination pertinent to the question of discriminations within the law of marriage, applauds toleration and pluralism, and (in particular) approves of the U.S. Supreme Court decriminalization of same-sex sexual intimacy as a step toward the abolition of de jure oppression of homosexual persons. Rosen, Davis, and Shanley identify what part II calls “some perils of attempting abolition.”

If marriage is “a cultural universal”—that is, a phenomenon found in all societies, one of the items to be named in response to Martha Nussbaum’s query, “What activities characteristically performed by human beings are so central that they seem definitive of a life that is truly human?”12—then an attempt to “abolish” marriage in the United States must fail; even the lesser project of withdrawing state sponsorship from it will collide with deep-rooted imperatives. Accordingly, questioning marriage as a legal status calls for the counsel of anthropology, the social science that studies cultures and human origins; Marriage Proposals profits from the counsel of Lawrence Rosen, a legal scholar as well as a professor of this discipline.

Without arguing, on anthropological evidence, that marriage is a social fixture incapable of abolition, Rosen expounds on the conceptual and methodological difficulties that must accompany any proposal to abandon this institution. Anthropology deepens the abolition questions. Even Fine-man’s bare-bones version of “family,” which rejects adult dyads as an entity of interest to the state and strips the unit down to caregiver-parent and dependent-child, could also be dispensed with, Rosen argues, citing the Na of southern China as a culture that does not see the family in that light. While many begin with Why marriage? or What is marriage for?, as noted at the beginning of this volume, Rosen rejects this starting point, reminding readers that “functionalism,” though probably ineradicable in social science, has long been exposed as incapable of rendering solid answers.

For Rosen, questioning marriage as a legal status is much more than an inquiry into preferred family forms. Throughout Western history, he argues, challenges to the authority of religion and the state have used the regulation of marriage as one of several “vehicles for protest” against preexisting assertions of legitimacy. It may be impossible to separate the challenge to state-sponsored marriage from a larger challenge to the state, and even to the very notion of legitimacy. Consequences do not stop there. If anthropology is right to presuppose that “every domain of a sociocultural system has some bearing on the other,” it becomes reasonable to predict the unpredictable following the abandonment of marriage as a legal category: American society will change, as institutions and practices that are much closer to marriage than abolitionists might think respond to this shift. Rosen identifies American nationalism, “concepts of time and space,” “images of the self,” and other disparate fixtures as tangent to the abolition of marriage as a legal status.

In this analysis, anthropology—which Rosen hastens to remind readers is not a predictive science—imagines the future, looking ahead to a day when the state reverses itself on the question of recognizing marriage as a status with legal effects. Peggy Cooper Davis’s chapter, “Marriage as a ‘Badge and Incident’ of Democratic Freedom,” complements Rosen by looking to the American past. Davis turns this way not for any direct precedent on point: there is none; the United States has not yet experimented with formal abandonment of this legal category. Instead, Davis considers a group of Americans who had their marriage abolished on them, as it were.

Slavery could not have existed, Davis argues, if enslaved persons had enjoyed the state support for their marriages that contemporary Americans enjoy for theirs. Withholding marriage was a necessary constituent of withholding human identity. In civic life marriage signifies recognition of people as “progeny and progenitors,” in contrast to the notion that they are property. Extending the work of sociologist Orlando Patterson, who has found in American slavery “a critical absence of democracy” that made democracy and freedom look more vivid to unenslaved Americans who bore witness to slavery in the nineteenth century, Davis revives a connection between state-sponsored marriage and individual freedom. A belief that matrimony makes people free may seem perverse after decades of misogynous imagery about marriage as oppressor: Which people engage in nagging and henpecking? Think of mothers-in-law, the old ball and chain, fishwife, trouble-and-strife, Stepford wife. Yet abolitionists and lawmakers argued fluently in the nineteenth century that lack of marriage revealed the nonhumanity, or the inhumanity, of the American slave’s life. Moreover, the question of marriage, Davis shows us, informed the framing of the Thirteenth and Fourteenth Amendments to the U.S. Constitution. As to whether this American experience before and after slavery means that American governments should not withdraw from recognizing marriage, Davis will say only that “this history suggests that the right to choose to participate in the culture through marriage should be protected.”

Davis’s enlightened uncertainty about marriage carries over into the next chapter, “The State of Marriage and the State in Marriage: What Must Be Done,” by political scientist Mary Lyndon Shanley. Unlike Davis, who retreats from prescription, Shanley is willing to recommend one specific new policy: universal civil unions of the kind now available to same-sex couples in Vermont and Connecticut. Comfortable with neither abolishing marriage nor the state-sponsored status quo, Shanley argues for universal civil unions as a means to salvage the best of marriage while shedding some of its oppressions. Universal civil unions, as Shanley sees them, would replace state-sponsored marriage for opposite-sex couples—as far as the government is concerned, these people would no longer “marry” each other—and be extended in the mode that Vermont pioneered to same-sex couples. While Shanley is not the first writer to commend civil unions for all couples,13 her crucial contribution to this new literature about universal civil unions is to situate it in political theory.

Any theorist who endorses universal civil unions has a twofold task. The advocate must say, on one hand, why these unions are better than making the current version of marriage more available to categories of couples and why, on the other, they are better than simply getting rid of the oppressive status. To undertake this defense, Shanley needs a working notion of marriage. Like Fineman, she begins with a history of marriage that scrupulously records its roots in religious and civic authoritarianism. Like many other statuses in American law, marriage has told Americans what they may and may not do without reference to either any voluntary agreement they have made (the way the law tells parties to contracts that they must perform or else pay damages) or antecedent behavior that warrants limiting their freedom (the way criminal law punishes, and tort law orders some defendants to pay compensatory damages). Under the regime of state-sponsored marriage, both married and unmarried persons, in different ways, are bossed around, burdened, and deprived of liberties. If they have any inclination to freedom, they would want both the chance to change their marital status and room to negotiate what that status gives them. Shanley conceives the history of American marriage-law reform, especially the liberalization of divorce, as an attempt to cast off shackles.

Yet for Shanley, individual freedom demands more than ready exit from commitments and oppressive relations. Persons also need public recognition of the bonds they choose. Shanley quotes with approval the Canadian government report urging recognition of relational interests to go “beyond conjugality”; the Canadian proposal would give formal status to partnerships without demanding that they display sexual affiliation or romantic love. For Shanley, state recognition of this kind of much-cherished partnership makes intimate connection both more attainable and more likely to endure. She suggests that the future of this recognition is too important to be left to the fraught institution of “marriage,” with its record of oppression and exclusion. More satisfactorily than marriage, universal civil unions can fulfill something like a universal human craving.

The volume concludes with an afterword, written after I had reflected on the contributors’ chapters to this volume. These concluding thoughts are informed by the prior chapters but also stand separate, and instead of restating what the chapters have expressed so well on their own, I advert to writers not yet heard from in this book: John Stuart Mill, Jeremy Bentham, and Oliver Wendell Holmes on the coercion inherent in all law, including the status-category corner of law we are addressing here, and Milton Regan Jr. and George Gilder, as defenders of marriage. The after-word finishes off Marriage Proposals with my cautious vote for retention rather than abolition.

NOTES

1. Dao 2004.

2. “By marriage, the husband and wife are one person in law: that is, the very being or legal existence of the woman is suspended during the marriage, or at least is incorporated and consolidated into that of the husband; under whose wing, protection, and cover, she performs every thing; and is therefore called in our law-French a feme-covert, foemina viro co-operta; is said to be covert-baron, or under the protection and influence of her husband, her baron, or lord; and her condition during her marriage is called her coverture” (Blackstone 1979 [1765], 442–43).

3. See In re Dalip Singh Bir’s Estate, 188 P.
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