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			This book is dedicated to every person I have had the privilege of representing.

		

	
		
			
				
					Part One

				

				The Problem

			
		

	
		
			
				
					Chapter One

				

				Outsiders on the Inside

				The Power of Public Defense

			
			When I was a teenager, my life fell apart. I fell into substance abuse, and, ultimately, ended up getting arrested at the age of sixteen, thousands of miles from home. I was cuffed, crumpled into the back of a Boston PD cruiser, taken to booking, photographed, searched, and put in a holding cell until a responsible adult could come and get me. Two days later, I was standing in an austere Suffolk County courtroom, waiting to find out what would happen to me. It was not a great time.

			I remember very little about that day. There is only one person I remember clearly—Judge Leslie Harris, a juvenile court judge who had dedicated his time on the bench to seeing potential in children instead of seeing threat. I didn’t know at the time how lucky I was, or that my life was about to be saved by this man’s commitment to helping kids rather than doing harm. I remember clearly when he asked me to approach the bench, where he could speak with me alone. He asked me why I was in his courtroom when I had a college admission letter in hand. I don’t remember what I said, but I remember his reply.

			“I’m going to dismiss your case,” he told me. “And this arrest will not stop you from going to college. But I don’t ever want to hear from you again, unless you’ve done something good with your life.” With those words, he let me go.

			This story is a mixture of heroism and privilege. Obviously, I carried the incredible privileges of whiteness, education, involved parents, and future prospects into the courtroom. But also, I was standing before a Black jurist who had decided that in a system designed to punish, he would continually insist on offering children protection.

			A decade later, because Judge Harris gave me that chance, I was able to land a job at the Los Angeles County Public Defender’s Office and show up to work, during my first summer of law school, at the Eastlake Juvenile Courthouse, which was, at the time, the busiest court for children in Los Angeles. Day in and day out, I was hurrying through the rabbit warren of hallways behind the courthouse, meeting kids who had made the same choices I had once made. But unlike me, these kids were largely Black and brown and had been born in a hyper-policed, hyper-surveilled L.A. neighborhood that punished all and protected none. As a young public defender, my practice of law was deeply personal. I saw kids whose futures were going to be thrown away when mine was preserved. As a lawyer, I could fight for those futures. I could try to pay forward the chance I had been given.

			I worked on cases of people whose lives were set to be discarded for crimes as small as stealing a pair of socks. Over the years, I met a lot of people who were just plain not guilty, because the state of investigation in our streets is often closer to lazy bureaucratic box checking than any recognizable form of real inquiry. I also met innumerable people who were overcharged, meaning that while they might have done something, they certainly didn’t do what they were accused of. I spent my energy on litigation and winning trials while knowing full well that many of these cases were arising from addressable, or even avoidable, underlying circumstances: the fallout of entrenched poverty, lack of opportunity, constant police surveillance, structural racism, lack of health care, and the desperation and nihilism these circumstances breed. As public defenders, we are in solidarity with our clients, and standing together to face down a system that hides information, conceals misconduct, chooses efficiency and finality over the harder work of getting it right, and, even when right, is still deeply wrong, because all it can do is punish.

			

			—

			A third of Americans have had a loved one represented by a public defender.[1] Public defenders are free lawyers. In America, we only get free lawyers in one context, which is criminal court—if your liberty or your life is on the line, the U.S. Constitution says you have the right to counsel. For that reason, every jurisdiction in America has the ability to appoint a lawyer in a criminal case if a person cannot afford to pay for one themselves.

			This looks different from place to place—in some places, public defenders are government attorneys working in a governmental agency, while in others they may work at a nonprofit public defender that holds a contract with the jurisdiction, while in yet other places they might be part of a network of local lawyers who get assigned to public defense cases. Across America’s 5,900 defender agencies, both the nature and quality of practice vary.[2] A public defender’s office with more resources will be able to do stronger work than an under-resourced, overworked agency. And a public defender with a culture of commitment to client-led service and creating an empowering, high-quality defense for each person they serve will do better than an office where the lingering power dynamics of poverty lawyering have taken over and created cultural toxicity. So like anything else, defenders are not all alike. But they are all dedicated to the zealous, skilled defense of low-income people who stand accused, and they are also a last bulwark against government overreach and the intractable impulses of law enforcement to trample our Constitution.

			At some point, every defender will be asked how we can represent “those people,” meaning “criminals.” I don’t love that word. I’ve represented people who have made devastatingly bad choices. I’ve represented people who had found themselves in a state where they could no longer control their behavior, for one reason or another. I’ve represented people who were operating under circumstances that I cannot personally imagine surviving. I’ve represented a lot of people who were innocent, a fact that I have noticed often surprises laypeople, because television tells us that most people who get arrested are guilty, while in real life most people who get arrested are poor, and may or may not be guilty.

			The system looks very different from the inside than it does on the outside. The laws are not applied as they are written, they’re interpreted, letting all manner of human bias and opinion seep into the decision-making of courts. Exhaustion, jadedness, nihilism, and secondary trauma are everywhere, and since the court system isn’t just a machine—all these human emotions, irritations, and traumas come into play. The “law,” often perceived as objective, is applied so subjectively from place to place that two neighboring counties may in fact have unrecognizably different charges, procedures, and outcomes. People getting offered support and recovery in one town might have received hard time in the next town over. Even the language varies: an arraignment in New York might be magistration in Texas or callout in Louisiana.

			So like everyone else who works in the criminal court system, we spend all day, every day, watching the law as it is practiced turn out to be nothing like the law you see on TV. But unlike everyone else in the legal system, we aren’t there to uphold the machine. We’re there to argue against the grinding of the machine’s gears, find flaws in the machine itself, object to it, and, sure, okay, sometimes rage against the machine. When we do this, we usually start by saying, “Judge, I have to make my record,” meaning that we know we’re getting shut down now, but we want to preserve all the wrongness we’re witnessing for a higher court, one that will review the transcripts from this day.

			I spent ten years practicing in various Halls of Justice from California to New York, including at the legendary holistic defense practice the Bronx Defenders. After representing thousands of people, it became clear to me that there was a fundamental need in public defense that was, often, not being met. To truly defend someone, one must equip the defense team with the means to deal not only with the criminal case but with its drivers and fallout: loss of housing, employment, educational opportunity, health care. In 2018, I left trial work to start Partners for Justice (PFJ), a nonprofit supporting defenders around the country in filling that need. Our approach, termed Collaborative Defense, quickly took off, growing from two pilot locations in 2018 to more than forty locations by 2024 and has managed to eliminate over eight thousand years of incarceration in that time.

			In the early days of Partners for Justice, I was on the phone with a potential funder, standing in front of a laundromat in Laramie, Wyoming, where I had gone to visit my dad. The person on the other end was considering joining in the mission to expand public defense, but wasn’t so into resourcing a government service. I realized, then, how many people don’t understand the key factor that makes defenders a different part of the legal system: we are lawyers provided by the government, indeed, but we’re put there precisely to fight the government.

			This also means that we are, in many ways, your best protection against government overreach—even if you think you will never break the law. The rights you think you have—the right to remain silent, to be safe from unreasonable searches of your home, car, or person, to speak privately with a lawyer if you’re in trouble, to be safe from unlawful interrogations, to have a fair trial—aren’t ironclad. They are under attack almost every day, because in an adversarial system it is the government’s prerogative to argue about why a judge should lessen or set aside an individual’s rights to give the government a little more leeway. When they do this, it erodes the Constitutional protections we all expect. The people standing between you and that erosion are public defenders, whose daily fight to preserve those rights for others will directly benefit you or your loved one, should you ever need those protections.

			So that’s where we stand. Part of a system, but also trying to dismantle that system’s power, and carrying an almost sacred duty to fight that system at every turn. We are, essentially, outsiders operating on the inside.

			

			—

			The idea that if the government takes it upon itself to accuse you, it must also take it upon itself to defend you, or else justice cannot be found, has been alive among us since the 1960s. In 1963, a man named Clarence Earl Gideon was accused of stealing some beer and loose change from a pool hall in Florida. He asked the judge in his case for a lawyer, and the judge said no, because at that time in Florida, people only got lawyers if the death penalty was on the line. So (predictably) he got convicted, and (astonishingly) he handwrote a petition to the U.S. Supreme Court, in careful pencil script, arguing that people shouldn’t be deprived of their liberty without the right to counsel. The Supreme Court agreed, and now, decades later, people are still reaping the benefit of Gideon’s pencil, as 80 percent of people in the criminal court system[3] use the free lawyer provided courtesy of Clarence Earl Gideon and the U.S. Constitution.[4]

			What I just told you, though, is not the whole story. Like many stories, this is a story where a guy gets credit for something a woman did. In this case, something a woman did seventy years before the Court decided Gideon’s case.

			Clara Shortridge Foltz was just fifteen when she left home to elope with a Union soldier. She bore five children, moved across the country, and got left there by said soldier, suddenly a single mom far from family.[5] Like many women at the end of the nineteenth century, Clara was interested in change—she had fought for the right to vote, and her fellow suffragettes helped her land a job working for an attorney in California. Clara was sharp and soon decided that instead of working for a lawyer, she’d like to be the lawyer.[6] Which, of course, took some doing—she literally had to change the law. She proposed an amended bill that took a law allowing any “white male” to be a lawyer and changed it to allowing any “citizen or person” to be a lawyer. The bill passed, but the governor refused to sign it. So Clara showed up in person at his office, retrieved the bill from the discard pile, and made him sign it right there and then.[7]

			The law itself allowed her, but the legal community was another matter. She was bullied out of law school at Hastings and promptly sued the school. During the suit, she had to sit there and listen to the school’s lawyers talk about how, as the San Francisco Chronicle recounted, women lawyers were a terrible idea because “an impartial jury would be impossible when a lovely lady pleaded the case of the criminal.” These arguments didn’t land, apparently, because Clara won, and attended Hastings for two years, until her growing legal practice required the entirety of her attention.[8]

			Clara was a lot of firsts. Not just the first woman lawyer in California, but also the first female district attorney.[9] She seemed to recoil, though, from the power imbalance inherent in our legal system even then, because at the 1893 World’s Columbian Exposition in Chicago, Clara got up and gave an absolute barn burner of a speech, in which she took down the hypocrisy of the government representing one side in criminal court but not the other.[10] To quote just part of it, she pointed out how the prosecution is incentivized to convict at all costs, while the rights of the accused are trampled:

			
				Not only is machinery for prosecution provided, but it is most effectively operated. The prosecuting attorney is usually imbued with the idea that he must convict at all hazards, and this idea takes deeper root because, in many instances, the State pays him a money bonus for each conviction….

				For the conviction of the accused every weapon is provided and used, even those poisoned by wrong and injustice. But what machinery is provided for the defense of the innocent? None. Absolutely none.[11]

			

			Clara closed by calling upon our nation to do better: “Let the criminal courts be re-organized upon a basis of exact, equal and free justice; let our country be broad and generous enough to make the law a shield as well as a sword; let the citizen understand that his flag is his protection in his own home as well as when his foot is on foreign soil.” Two decades later, her vision came to fruition when the Los Angeles County Public Defender’s Office opened its doors.[12] Clara would ultimately work to legislate the idea of the public defender into existence in thirty states,[13] decades before Gideon.

			

			—

			Thanks to these visionaries, if a person is accused of a crime and they cannot afford a lawyer, they are assigned one by the government. If you found yourself in this position in San Jose or the Bronx during certain years, that lawyer might have been me. I spent the first half of my professional life inside courthouses and jails, fighting for my clients. First in L.A., then in Santa Clara County, then at the Three Strikes Project, helping end the appalling life sentences of California’s darkest tough-on-crime era, and later as a Bronx Defender.

			Under California’s Three Strikes law, enacted in 1994, thousands of people were sentenced to life for exceptionally low-level crimes—stealing a piece of pizza or a pair of socks, for example. The horrifying aspect of this legal scheme was its immunity to context. The law threw people into prison for life on the technical basis of their prior offenses, no matter how old that history or how minor their new misconduct. In one of my own cases, a man who stole about $30 worth of plumbing supplies from a hardware store was sentenced to life in prison because a decade before, when he was around nineteen years old, he had (twice) drunkenly entered garages. He was accused back then of attempting to steal VCRs, but hadn’t actually stolen anything, because he had passed out on the floor. But he pled guilty to both instances as burglaries, received a short sentence, and went on his way. The Three Strikes law is “retroactive,” meaning the two burglaries this kid got in the early 1990s were now “strike felonies”—crimes that, if he was ever again accused of a felony, would send him away for life. Around the state, untold numbers of Californians became “walking lifers” overnight. And when my client had a young family to take care of, and a home, and was dead broke, between jobs, and had a leak in the house he had to fix but no supplies to do so, he tried to shoplift from a chain supply store. He was charged with “petty theft with a prior” (the 1990s cases), which, in California at that time, turned a petty theft into a felony. He was sentenced to life in prison.

			My job, throughout much of law school and again afterward, was to try to undo the viciousness of the state one person at a time. With Stanford’s Three Strikes Project, and under the tutelage of extraordinary attorneys, my task was to attack these convictions through state or federal processes, often having to be creative, because courts are largely built for finality, not justice. To even find a way to properly raise the issue of the man languishing in prison over $30 in plumbing supplies is a challenge, because the law is set up to give judges multiple reasons to set aside or dismiss such a petition, and a very narrow, difficult path to actually considering the claims of a sentenced person in prison. And once one had secured the ability to even be heard, success was highly dependent on my ability to force a judge to encounter the humanity of the person I represented. As the Three Strikes law evolved, it became allowable to present the “background, character, and prospects” of the person whose life was on the line. To do so well has almost nothing to do with a juris doctorate and everything to do with attending to the details of each person’s story—and, of course, their potential.

			Unlike private attorneys, who may visit a given court system from time to time, I spent most of my waking hours inside the system, getting to know the people who work there, the incentives they labor under, the weird corners that can be cut, and the slippage between what the law says and what’s actually going to happen on any given day.

			As public defenders, we see it all: how one-fifth of people confined to solitary stay in darkness for years on end;[14] that 90 percent of children waive their right to a lawyer when in police custody,[15] and, once interrogated without protection, over a third will falsely confess;[16] that about a quarter of new prison admissions in this country aren’t due to new crimes, but to technical violations of parole.[17] We bear witness to and do battle against the consequences of benighted public policy, because when voters mistake punishment for safety, they make policy choices that actively take us further from the kind of nation (or neighborhood) we want to live in.

			It is exhausting.

			Around the country, defenders are generally representing more people than we should—our caseloads are so high that studies, lawsuits, and strikes[18] are all accumulating into an urgent chorus of calls for change. Our resources are also scarce. While prosecutors can review 100 percent of the evidence, use the police force and forensics labs as their investigative branch, and essentially create the cases they litigate, defenders are often dealing with “trial by ambush,” where courts can shove us—and our clients—out to trial when we’ve only been given much of the crucial evidence hours or even minutes beforehand.

			Defenders and prosecutors also operate under wildly different incentives. Defenders are rewarded for standing up for fundamental rights, and for doing our best work to defend both the individual and the Constitution, whether we win or lose. We don’t come to this job for the money—there isn’t much—or the prestige—even less—but rather because we believe in the Constitution and we feel passionately about standing up for others and doing good. A lot of the feedback we receive is immediate, coming from the person we serve, and, at its best, can be a constant source of growth and moral alignment (at its worst, it’s getting yelled at by a sovereign citizen).

			Prosecutors may face very different incentives, including pressure to secure convictions or risk their own advancement, as you’ll hear from some former prosecutors in the chapters ahead. I recognize that the people in this book do not represent 100 percent of their profession, just as I do not represent or speak for all public defenders. I also recognize that there’s a lot of variance within this line of work: there are prosecutors who callously seek to advance themselves by stepping on the necks of the wrongfully convicted, and there are prosecutors who are actively and even heroically fighting for a safer and more just society. There are public defenders who dedicate their lives to free and equal justice, and there are public defenders who burned out long ago and are falling short of their duty of representation. There are police who pose a lethal threat to the citizenry, and there are police who genuinely just want to keep people safer. But these caveats aside, the rampant inequities of the criminal courts are largely not because of “bad” individuals, but rather arise from the system in which these individuals operate, and the incentives and beliefs that shape their actions.

			That being said, bad incentives do not excuse oppression. The reason many of the ideas in this book—proven, exciting solutions that don’t just make us safer but might also have great side effects like more-hospitable neighborhoods or stronger public health—aren’t already implemented at scale is because there are powerful figures at play, whose power was gathered through the violent oppression of historically marginalized people and whose vested interests lead them to use their power to fight change.

			There are things we need to tear down, in other words. This book is an attempt to highlight the worst, so that we can think about how we can build something worthy of justice. On any given day, public defense work is a study in grief, recovery, agility, improvisation, and deep knowledge of the systems around us. We’ve got clients all over the courthouse, maybe ten cases set to be heard on an average morning, appearances on every floor, and that doesn’t even touch the jail visits, investigations in the field, or trips to talk with our clients and their families, wherever they may be. Defense is also, at its core, a service profession, meaning that if you’re a good defender, you’re delivering the kind of legal counsel and support that doesn’t just keep your client out of jail, but also takes into account their specific life circumstances. If a kid wants to go into the military, for example, a good lawyer isn’t just offering a one-size-fits-all deal but recognizing that 99 percent of case outcomes short of dismissal and expungement will destroy this kid’s dream, so we, as lawyers, have to do the extra work to not only end the case but do so in a way that keeps their hopes for the future alive. If you’re doing the job right, you’re learning a vast amount about each person you serve and, of course, the community in which they live.

			This is one of the most misunderstood aspects of being a public defender. While we are publicly perceived as criminal defense counsel (which is true), the fact that we’re operating inside a system that can touch so many aspects of a person’s life—from housing to employment to health to children and families—means that we’re also doing a lot of other work. In holistic defense offices like Bronx Defenders, or in the collaborative defense offices I support in my current role, that other work may be quite overt; public defender attorneys may be collaborating with housing lawyers, civil rights lawyers, social workers, mental health treatment professionals, community organizers, employment advocates, and more to make sure that we, as a team, can fully address the fallout from a criminal case. But even in “regular” criminal defense, the role of the defender goes astonishingly far beyond litigation.

			For example, when a defender helps secure a dismissal of charges, wins a trial, helps a client get their record expunged, or even negotiates a plea to a less damaging charge, they’re not just potentially preventing incarceration, but also doing direct economic mobility work by keeping their client more employable. Not to mention how often we find ourselves on the phone with someone’s boss, asking them not to terminate this person’s employment for having to come back to court again and again, explaining that the repeated days off are a feature of an overburdened court system rather than willful absenteeism by our client. When we prevent an unaffordable fine or fee from being imposed, or have a hearing that enables a client to keep their driver’s license, we’re keeping money in the pockets of people who can least afford to lose it. And, of course, incarceration itself is expensive, to the state, the incarcerated person, and their family. Public defenders play a vital role in preserving the economic well-being of low-income families and limiting the out-of-control government spending on incarceration.

			When we help a client find a mental health or substance use treatment program that’s actually a good fit for their goals and needs, that isn’t just criminal defense, it’s the provision of health care. Every good defender has fielded those late-night calls from a person in crisis, ready to quit the program, and spent the hour it takes to talk our client through the moment of panic and support them in a decision to stick with recovery. Incarceration is so damaging to health—via trauma, creating and exacerbating chronic conditions, addictions, relapses, and exposing people to communicable disease without adequate access to medical care—that preventing incarceration may, in some cases, be as important to lifespan as quitting smoking. Yet few people ever talk about the role defenders play in improving and protecting public health.

			All of these interventions aren’t just serving the individual client, but the public at large. Many of my clients have indeed done harm. If there’s some reason why they’ve done that (as there usually is), solving the problem—and helping them be less likely to engage in that harm again—doesn’t just benefit them, but everyone around them who might have been negatively impacted by their actions. Safety, after all, is collective. If I’m not doing well and I act on it, it impacts everyone around me. I cannot be individually “doing well” when my neighbors are unhoused, or unable to feed their kids, because their state of desperation will inevitably impact us all.

			The system touches everything, and that pushes a lot of defenders to end up doing work in areas we never expected. We have to figure out whether we have the bandwidth and expertise to litigate school suspension hearings when our kid client will otherwise be alone against a government lawyer. We have to decide whether we have time before court to go through our client’s résumé and help them figure out how to talk about their open case in a job interview. There are more than forty thousand documented “collateral” consequences of having a criminal case.[19] That’s a lot of complexities to heap onto the shoulders of under-resourced, overloaded defenders. The stakes, obviously, are highest not for us but for the person we’ve promised to protect. It’s amazing how often we manage to do so, against all odds.

			This is not to say that there is nothing beautiful or worthy to be found in our legal system. If anything, this book is a love letter to some of the best ideas of justice writ large, and to the future we could have, if we were willing to do the work of reimagining our legal infrastructure. This critique is an act of love. There is something touching, brave, and profoundly human about a nation that chooses to leave the finding of truth in the hands of an assemblage of strangers. A nation that gives ordinary people the franchise of jury service, and places, in the hands of our communities, so much power to determine what we collectively believe is right and wrong. There is wisdom in the testing of a story, in the cross examination of witnesses to try to highlight, for those finders of fact, any flaw that might crack the facade of credibility. Our adversarial system—were it able to actually include and represent the people it most impacts, and if it had the resources to offer people solutions instead of punishment—could be powerful, effective, and humane. If we want to make it better, we can choose to do so. I hope, after reading this, you’ll make that choice.

			

			—

			After all that, I have to break it to you: this book is not about public defenders. It’s about you, and your legal system, and the things you should know about it. The American people deserve to know what their legal system is doing—and not doing—in their name and on their dime. Being a public defender affords a lot of access to the men behind the curtains of the court system. It also offers access to the people we should listen to the most in this conversation—people who are personally impacted by arrest, prosecution, and imprisonment. Many of the people I have served would also like you to know the truth about their experiences, and I’m so grateful to have had their partnership in telling these stories.[20] To be entrusted with their stories also means doing the work of placing those stories in context, marshaling the available evidence on how this system is harming not just them and their families but all of us. After all, safety is not individual; it’s a shared state. Happily, many of these problems are problems for which there already is an available solution, we just need the political will to fully implement it. And if more people see the inner workings of this machine, the will to fundamentally change it will grow. So I’d like to take you with me on a tour, down and through some very dark places, but, ultimately, emerge into some transformative light.

		

	
		
			
				
					Chapter Two

				

				All Rise

				Judges, Bail, and Being Human on the Bench

			
			On August 29, 2005, Hurricane Katrina nearly leveled the city of New Orleans. According to more than a thousand testimonials gathered by the ACLU,[1] as the Orleans Parish Prison filled with toxic, waste-filled brackish water, the people confined inside were forced into cells by fleeing jail staff, the doors handcuffed shut. Every single person was held there on the order of a local judge—who had not changed their orders in light of the coming storm. Some people locked inside hung signs out broken windows begging for help. Others claim that they saw their fellows shot when trying to flee. The waters rose. For days, without power, food, or water, people confined in jail were left to stand in the dark, water up to their chests, with no way to send word to their families. Without hope of rescue.

			Less than a month later, John G. Roberts sat before the United States Senate, seeking confirmation as the next chief justice of the U.S. Supreme Court. In his opening remarks, he delivered one of the most famous quotes to date about what it is to be a judge in a court of law: “Judges and Justices are servants of the law, not the other way around. Judges are like umpires. Umpires don’t make the rules, they apply them. The role of an umpire and a judge is critical. They make sure everybody plays by the rules, but it is a limited role. Nobody ever went to a ball game to see the umpire.”[2]

			Here’s the problem: no one has ever given an umpire the right to decide if their fellow man should be left to die in a fetid, flooded jail cell. Which is why we need to talk about what judges really are, and take a good hard look at the people behind the curtain.

			

			—

			Many defenders would argue that arraignment is the most important moment in a criminal case. It is when the person learns what they are being accused of, and usually when a judge will decide whether the person is sent to jail while the case proceeds. This is not a minor factor. If a person is in jail, every day that goes by could be lethal. Not just because of the chance of being abandoned in a hurricane, but because of every jail’s daily mixture of violence and neglect. While jails subject people to overcrowding, illness,[3] freezing temperatures and out-of-control heat, contaminated or rotting food, lack of basic sanitation,[4] and insect and vermin infestations,[5] people enduring these conditions are also often threatened or abused by jail and prison staff.[6] Violence is daily. One study found that nearly all people in jail witness or experience violence behind bars, leading to trauma, anxiety, depression, and other psychological or emotional wounds that persist long after they come home.[7] What’s more, it’s hard to communicate this reality back to the outside world. Phone calls are unaffordable and eavesdropped upon.[8] If your mom comes to visit you, there is a nonzero chance she’ll be strip-searched.

			In jail, any source of physical or mental health support a person might have had outside prison walls is cut off. Jails can refuse to honor a person’s existing medication regimens when they are detained, so they often decompensate with dangerous withdrawals of all kinds while waiting to be re-diagnosed and re-prescribed medications that may or may not work as well. And that’s if they get them at all. In my own practice, I would often take down a list of medications my clients needed and read it into the record at their arraignment, asking the judge to order Rikers to honor the list or at the very least get people to a doctor immediately. You can guess how well that worked. And it’s not just my clients, and it’s not just mental health meds. Take, for example, Dexter Barry, who, after he was arrested in Florida, died because the jail refused to give him his transplant rejection medication.[9] Or the fact that people in jail are much more likely to have diabetes, asthma, hypertension, hepatitis, depression, or severe mental illness, and much less likely to be given any prescription medication to manage their condition.[10]

			And of course, in a state with weak speedy trial provisions, the length of detention can seem indefinite. For example, an average jail stay around the country is about one month of detention,[11] but in New York the average stay is still over one hundred days.[12] In the United States, prolonged solitary confinement—where a person is confined alone without human contact for as much as twenty-two to twenty-four hours a day—is commonplace, with around one in twenty confined people held in solitary.[13] In jails specifically, about 6 percent of people are in solitary at any given time, but almost 60 percent of them have been there for more than fifteen days, meeting the international definition of torture.[14] The result is lasting psychological harm, as evidenced by the tragic case of Kalief Browder, who was wrongfully accused, languished at Rikers Island for three years awaiting trial, was detained in solitary, and died by suicide after being released.[15]

			He is not alone. The strongly damaging effect of solitary confinement on physical health and mental well-being is well documented and, in addition to all its other deleterious impacts, results in a situation where the suicide rate inside New York’s jails, for example, is five times higher for those in solitary.

			What’s more, the harm follows people home. People who were in solitary are 78 percent more likely to die by suicide once released.[16] It’s no wonder people will plead guilty to almost anything if the result is that they’ll be allowed to go home, to experience human contact—or simply daylight—once again.

			Even without solitary, to be in jail at all is to already have lost the job you had, the housing you had, the access to your kids you had, and also to wake up every day without access to any of the things that can give comfort in a dark time: family, health care, diversions, the outside world. The single leading cause of death in jail is suicide, accounting for almost one out of every three jail deaths.[17]

			This is why it is so easy to get people who are already suffering in this environment to plead guilty, when that guilty plea opens up a path to homecoming. In her book Punishment Without Trial, Carissa Hessick explains that the courts often use pretrial detention as a punishment for being belligerent or being late to court. “Judges and law enforcement know that pretrial detention is no different from actual punishment. And so they intentionally use it to punish people for behavior that they find annoying or disrespectful, even if it isn’t a crime.”[18] The numbers bear this out: people behind bars plead guilty 2.86 times faster than people fighting their case from home do.[19] A study from Harris County, Texas, the third-largest county in the United States, found that people detained pretrial were 25 percent more likely to plead guilty.[20] And research examining the opposite—the impact of pretrial release on guilty pleas—sheds an equally important light: one study found that being released pretrial decreases a person’s likelihood of pleading guilty by almost 20 percent.[21]

			When a person is sitting in a cell, having their daily existence crushed into compliance by the carceral system, every day weighs heavily and the prosecutor’s ability to dangle a light at the end of the tunnel—release—is dramatically enhanced. Plead guilty and get out in three months instead of possibly years. Get out in two weeks. Get out tomorrow. Who can resist, when they haven’t been able to hold their child in their arms for months or years?

			From a strategic perspective, going home is essential, because it means fighting against the full power of an over-resourced police-and-prosecution apparatus (a huge lift even for the most innocent person) from the outside. From the comfort of their own home, an accused person can assist their lawyer by getting supportive letters from friends and family about their good character. They can help track down witnesses, meet freely with their legal team and talk through options as much as they need, seek—or not interrupt—substance use treatment, not lose their job, and tuck their kids in at night.

			In jail, a person’s life is stripped away: they can’t see anyone, including their lawyer, without restriction. It’s harder to look at documents or evidence together. But not only will your ability to assist your counsel be curtailed; your ability to withstand the phenomenal coercive power of our legal system will also be all but eradicated.

			So who is it that makes the call about whether you get to remain in your life or are forced into a living hell? In American courts, it’s a judge—often a judge who will never see the individuals before them again, a judge who appears just for the limited purpose of determining initial liberty. At a life-altering moment, an individual is asked to stand, handcuffed, in front of a total stranger as a prosecutor presents the worst possible version of that individual’s actions or life to the stranger. In the best cases, that individual will also be defended by an insightful and persuasive defense attorney who has been able to take the time to get to know them, their life, their work, their family, and their challenges. In the worst cases, they may stand completely alone, because no lawyer is provided, or a lawyer is provided only to people who can fill out lots of paperwork in English or pay a $400 fee.[22] Alone and bewildered by the legal jargon filling the air. The whole thing takes about ninety seconds. And then their fate is sealed.

			One of the most stressful things about being a public defender is that your workday is often filled with not one or two of these encounters with judges but dozens. A normal day may involve two or three painful sentencings in which people you have come to deeply care for will accept preposterous guilty pleas that solve nothing and cost them everything, separating families for years. It may involve doing all of that before going into a hearing in which a police officer is clearly, demonstrably lying, and yet probable cause is found because of a judge’s innate trust in law enforcement. But in an arraignment shift, you are asked to meet dozens of frightened, unhappy, angry, unwell, or despairing people, none of whom have any reason to trust you after being funneled through arrest and booking and meeting innumerable system employees whose primary job is to lock them up. And then ask them to trust you enough to give you the information you need so you can stand up in front of a judge and ask for every single one of those people to go home.

			It’s a strange feat: to stand up and convince a judge that your client is so unusual, so compelling, so innocent, so worthy, that they are the “exception” to the rule of pretrial detention[*] and therefore should go home…and then to convince them that the next person is the same. And the person after that. And again and again, until, ideally, the cells behind the courtroom are empty. It’s usually impossible.

			Unless you really, really know your judge.

			The judge, as it turns out, is in no way an umpire. For one thing, to conflate the fate of a human soul with the outcome of a baseball game is the kind of metaphor credible only to a person who has never directly felt the weight of the criminal system. The difference in stakes, though, isn’t just about how important the decisions are, it’s also about how possible it is to be neutral: after all, to be neutral about whether the Phillies beat the Nats is pretty doable. To be neutral when you are trying to decide whether the person in front of you is a dangerous gang member who is a threat to society or a wrongly accused family man who needs to be present for his three kids? That’s a little different.

			The subject matter of the criminal system itself is almost exclusively fodder for bias, fear, and pre-built ideologies. Our criminal legal system emerges from our legacy of slavery. In large part, it was evolved to capture and re-enslave Black men after the passage of the Thirteenth Amendment,[23] which included an exception allowing slavery to continue so long as it was punishment for a crime.[24] Slaveholding states immediately wrote laws known as Black Codes, which created pretexts to arrest, convict, and re-enslave the Black people of those states.[25] To this day, our system operates in a way that continually targets not only Black families and neighborhoods but also other groups who have, historically, been shut out of power in America—people with little access to money, power, education, or the means to get ahead. And even when the system seems to get better, its tendency to magnify and weaponize our societal biases remains. For example, in 2025, researchers released a study that found “educational inequality is now much greater than racial inequality in prison admissions for all major crime types.”[26] Whether it’s dividing us along race or class lines, the prison system is consistent in its ability to impact groups with less power more harshly.

			What’s more, criminal cases are, well, criminal because they involve allegations of behavior that most people really don’t like. Sometimes, it’s just annoying behavior: a person who gets arrested for riding a noisy motorbike, for example, or the neighbors who cannot stop quarreling, culminating with one destroying the other’s mailbox or peeing on their doormat. Sometimes—albeit much more rarely, because about 80 percent of criminal arrests are for misdemeanors[27]—the stories are genuinely frightening, or even traumatizing: burglars in the night, gunpoint robberies, domestic violence, murder. These are all patterns of fact that push some of the most ancient and fundamental buttons in our limbic system: fear, anger, outrage, and the desire to protect a helpless community. Judges, as it turns out, have limbic systems too.

			There’s a chasm of background and experience between judges and the people they judge. Race is a deeply imperfect proxy for life experience, but in a system that disproportionately impacts Black people, it’s an unavoidably relevant topic. And the legal profession is notoriously white. In fact, Bureau of Labor Statistics data shows that as of 2023 it is among the top 15 percent of occupations with the highest percentage of white employees.[28] As of 2023, 76 percent of sitting federal judges are white. About 80 percent of lawyers are white, and only 5 percent are Black—a number that hasn’t changed significantly in a decade.[29] Ninety-five percent of prosecutors are white, meaning the people who make the calls about whom to charge, and with what, are not, statistically, the people who most directly feel the impact of those charges.[30] And my own side of the aisle isn’t exempt: a survey of recent law school graduates found that of the public defender jobs taken in 2021, 72 percent of job takers were white.[31]

			I am, personally, the beneficiary of two phenomenal Black judges who used their unique perspectives and life experience to be fairer, better, and more transformative on the bench: Judge Leslie Harris, who gave me a chance to succeed when I was sixteen years old and in crisis, and Judge Thelton Henderson, the judge I was lucky enough to clerk for and one of the great shapers of my mind and spirit. Their brilliance wasn’t merely a product of their identity, but rather a complex product of hard-won insight, intellectual acumen, a moral compass, and an unshakable interest in truly understanding the cases and controversies before them.

			The career that led a judge to the bench, of course, has a tremendous impact in shaping their perspectives. For the most part, judges are former prosecutors or corporate lawyers. Data is hard to come by for state court judges, but federally more than a quarter of judges were once prosecutors, and almost 70 percent were corporate lawyers of some kind.[32] This means that very, very few judges have ever had the experience of standing up on behalf of an individual—in their own careers, they chose to represent companies or governments, and that’s who they became accustomed to fighting for.

			So who are they judging? Well, it’s not usually the companies they once represented or people who live in their neighborhood. We know that about 80 percent of people facing criminal court judges are so poor as to be given a public defender,[33] but also Black people are much more likely to be noticed by police and ultimately detained.[34] People of privilege are less likely to live in hyper-policed neighborhoods.[35] Controlling for all other factors, including behavior, Black participants in one study were still seven times more likely to be arrested than their white counterparts.[36] Once through booking and in front of a judge, white people were much less likely to be held in jail, and got lower bail.[37]

			There are endless, seemingly race-neutral statistics a judge can point to for why they set bail lower or let someone go home, like whether a person has a home, or a job in the community, or a good education—but in our country many of these factors are still influenced by race, as Black people are more likely to be unhoused,[38] Black and brown jobless rates remain higher than those of white people,[39] and the factors involved with educational attainment are similarly racialized.[40] Even as concerted efforts to rebalance our legal system may be starting to close this racial gap, new class and educational gaps are becoming more acute.[41] Many judges will never have the chance to see how these gaps influence their decisions and how the repackaging of biased factors shrouds our legal system in the appearance of neutrality.[42]

			So here you have judges, raised in the same bias-filled, fraught American miasma as the rest of us, and then plunked into a courtroom where they are told they are supposed to be suddenly cleansed from bias, and able to hear inflammatory stories without ever allowing themselves the luxury of relatedly inflamed passions. Almost all of the people brought in front of them come from a background very different from their own, which is inherently more difficult for them to empathize with, especially if they are operating in a court system that does not actively offer support to overcome existing structural biases.[43] They are given plenty of training in the law but little, if any, training in overcoming implicit bias, structural inequality, or the natural and unnoticed assumptions of the human brain. And they are expected, somehow, by virtue of their office and special robe, to suddenly transform into an umpire.

			Well, John Roberts, good luck.

			It’s dangerous to pretend that judging is an act of independent impartiality. As it is conceived, our system is supposed to let all actors function as checks on one another, with adversarial testing of evidence acting as a constant stabilizer against runaway assumptions and unconscious instincts. Humans, at the end of the day, are human. But in a system overrun by plea bargains, where few cases ever make it to the crucible of trial, these checks have been weakened. And at a stage as early as bail—a highly consequential, sometimes outcome-determinative decision, with overwhelming discretion concentrated in the judge’s hands, and so early in the process that essentially no adversarial testing is yet possible—you have a recipe for disaster. The best judges know this, and wrestle with their own innate preconceptions and biases constantly. This makes for better, fairer decisions, but also makes their job exponentially more difficult.

			One of the things that gives public defenders an edge in criminal court is that we’re native to it: we spend all day, every day, in the same courthouse, working with the same judges and prosecutors. As a defender, I quickly came to understand the personalities of the bench. You have to know which judge wants to get to lunch as fast as possible and which judge will be irritated if they feel rushed. As a woman defender, you also have to know who is rooting for you and who thinks women belong in the kitchen (yes, I was, at times, in front of a judge who didn’t really think I should have that big ol’ law license in the first place). One judge had been a Golden Gloves boxer in his youth, and could be relied upon to seek mentorship and opportunity for our young clients, even if it meant making a bold choice from the bench—but you had to tell him a little bit about the kids in his court, something to make him feel he had the full picture. Another judge had been a police officer early in his career, and could almost never bring himself to see problems with police testimony, no matter how clearly it was laid out, and was really only going to rule against the cops if given no alternative. One judge confessed to me once, early in her tenure on the bench but late in the evening at a cocktail party, that she often felt overwhelmed and was terrified she didn’t know what she was doing—for her, presenting options that offered an ironclad, highly justifiable path to the right decision was what she needed. She needed safety. A very charismatic judge, who, like many performers, was attracted to dynamism and energy, came down with crushing harshness on lawyers who seemed tentative but always rewarded one who could show some bravado.

			Sometimes the details had nothing to do with character, but just biology: I practiced before a wonderful judge who would make great decisions—if he was paying attention. But he often struggled to retain focus on the bench (he had been known to nod off). To keep him alert enough to give my client a second chance, I would stack my arms with plastic or metal bracelets, using bangles to become a one-woman liberty bell. It worked. We had a great time, and he fostered a great deal of success in my clients, who were able to return to work or school and get supportive treatment as needed, because their judge was able to recognize their potential through the cacophony. For another judge in that same courthouse, who was notoriously sadistic and truly enjoyed torturing defense lawyers, I had a much less dignified strategy: a particularly aggressive push-up bra, which, depressingly, meant that I was never subject to that judge’s diatribes—and my clients didn’t suffer the violent consequences of his moods.

			One of the hardest things to get laypeople to see, when you operate daily in the criminal court, is how mundane the injustice is. Rarely are there lofty differences of legal interpretation or arcane theory. Usually, the heartbreak stems from such horrifying things happening for such stupid, simple reasons. Take, for example, the case of Ken Oliver, who, at the age of twenty-nine, was sentenced to life in prison for being a passenger in a stolen vehicle. The year was 1997, and California was in the fever of the Three Strikes era. Ken ended up doing twenty-three years behind bars. Those twenty-three years started with a judge, an offer, and a devastating combination of impatience and power.

			The transcript of Ken’s case reveals that on May 1, 1997, he was brought before Judge Stephen O’Neil in Torrance, California. The judge made Ken an offer: plead guilty on the spot, and he would give Ken a sentence of twelve years rather than life imprisonment. Judge O’Neil knew little about Ken—he noted, “I honestly, I don’t know how old you are”—but, brushing off the lack of detail he held about Ken or the case, he asked Ken to consider pleading guilty on the spot. Ken, seemingly taken aback by the question, took a moment to explain his hesitation:

			
				It has come on rather quickly, and I feel very uncomfortable about the amount of time I’ve been given to make the decision. I asked to come in earlier before lunch to possibly ask could I sleep on it, or spend the night on it, and you mentioned yourself it is a very serious case. I don’t know anybody who likes to make serious decisions shooting from the hip, emotionally or reactionary. So I kind of wanted to have the night to weigh out the options, to think out my personal situation. I have children, I have a wife, I have a family life out there.

			

			Thinking back on it years later in a 2023 conversation with me, Ken remembers feeling strong-armed. “I had three young children at the time that were five, four, and three…. I just wanted twenty-four hours to process what was happening, and…he was basically telling me he’d give me five minutes in the holding tank to decide.”

			And in that moment, Ken refused. “You know what?” he told me. “It was just a moral decision that I made. It felt extremely restrictive. It felt oppressive. It felt extraordinarily heavy.”

			But after thinking on his situation, Ken changed his mind. After the Thursday offer, he was back in court on Monday. “I thought about it, and I had a chance to talk to my folks, and I said, ‘I’m sure I pissed him off, but then he’s not going to go from twelve to a hundred years to life.’ So I went in and pled guilty.”

			It was a trust fall onto a judge’s mercy. And it was an understandable one; after all, just two business days earlier, the judge had expressed that twelve years felt fair. Theoretically, if twelve years was justice on Thursday, it should still have been justice on Monday.

			This was Ken’s thinking when he walked into the courtroom on May 5, 1997. “I went in and pled guilty. And he turned around and gave me fifty to life.”[44]

			Other biases can be as cruelly, irrationally decisive as personal animus. In the Bronx, we once had a judge colloquially known around the courthouse as “Bad Santa,” a moniker earned by the juxtaposition of his cheery white beard and jolly face with his harsh treatment of our clients, as well as his choice to publish a children’s book about the dangers of immigration,[45] in which dandelion seeds invade and take over a carefully tended hothouse garden. (Which didn’t inspire confidence for those of us representing immigrants in his courtroom.) But the problem is not restricted to individual xenophobes. Black people, on average, receive sentences that are 20 percent longer than white people’s, even accounting for criminal history and background.[46] A 2019 study found that judges appointed by Republicans were more likely to give longer sentences to Black defendants (three more months than non-Black defendants accused of similar crimes) and shorter sentences to women (two fewer months than men accused of similar crimes).[47] One study found that judges are more likely to associate Asian people and Jewish people with immoral traits (“greedy,” “dishonest,” and “controlling”) but see white and Christian people as “trustworthy,” “honest,” and “giving”…and they gave the Jews longer sentences than similarly situated Christians.[48]

			Professional history, too, feeds directly into bias on the bench. Because many judges are former prosecutors, and because many self-select into the judiciary because of a “tough on crime” worldview, many judges are understandably biased in favor of the prosecution.[49] The ratio of federal judges who are former prosecutors to former defense attorneys is four to one, and of the judges appointed during Trump’s first term, ex-prosecutors outnumbered former public defenders and other defense attorneys by more than ten to one.[50]

			On the state court side, data is harder to come by, but what data there is suggests this disparity is a constant. A 2024 study from Scrutinize, a nonprofit dedicated to making data about judges available to the public, noted that “similar disparities exist in the state supreme courts. Approximately 40% of state supreme court justices have a background in prosecution, while only 11% have experience as public defenders or non-government civil rights lawyers. The disparity becomes even more pronounced when examining specific state supreme courts. The judiciaries of 19 state supreme courts are composed of 50% or more former prosecutors. In contrast, only two states have 50% or more former public defenders in their courts of last resort.”[51]

			Research indicates that former prosecutors are, unsurprisingly, more likely to impose jail and prison time than former public defenders on the bench. The researchers concluded that if every former prosecutor on the bench were a former public defender instead, twenty thousand fewer prison sentences would be handed down over a ten-year period.[52] New research shows the professional background of judges is deeply influencing crucial release decisions in New York, resulting in about $4,000–$5,000 more bail per case. Ultimately, the authors concluded that swapping out a single former prosecutor for a judge with no prior criminal system experience at all could save New York taxpayers $460,000–$1.6 million. Because many judges are appointed by the mayor for a ten-year term, this means that each judge with no criminal court experience is currently saving taxpayers $4.6 million to $16 million during their term when compared with former prosecutors, and during that time will set $3.67 million–$10.3 million less cash bail.[53]

			It should not be surprising that a career as a prosecutor often results in much more punitive views on the bench. Prosecutors have a role whose emotional weight is so unbearable that much of our system is designed to shield them from confronting the true nature of their decisions. After all, a defense lawyer’s job is to bring people home and shield them from harm; even if our clients themselves have engaged in harm, defense lawyers are always free to seek harm reduction, therapeutic paths forward, reconciliation, mediation, change making, anything in the world they can imagine to help their client move forward successfully. Prosecutors, meanwhile, have less autonomy, and essentially one tool: the threat of punishment. When they “win,” a human being is separated from their life, family, and community, and often confined under dangerous, violent, and inhumane conditions. This is why the language of the system creates softening euphemisms: We are sentencing the offender to the custody of a secure housing unit rather than locking a young mother in a cage.

			Prosecutors need that linguistic shield in order to carry out the system’s punishment objectives, and they also need other things in order to feel comfortable with the work they do. They need, for example, to believe that the police officers they work with are largely telling the truth rather than pursuing biased, easy, or more profitable arrests.[54] They need to believe that the system is fair, and that punishment is justice.

			If one has needed to make these mental and emotional commitments in order to do the work of prosecution, perhaps for decades, how can one suddenly be expected to set those ideas aside and become skeptical of the system and its assumptions when ascending to the bench? It’s not reasonable to expect such a shift, which is why changing the makeup of the bench—experientially, professionally, racially, economically, academically—is so essential to seeking real justice. When we do, we see change: a 2024 study found that people whose cases were assigned to judges who were former public defenders were less likely to be incarcerated and, in some cases, were given shorter sentences,[55] which may actually be better for public safety.[56]

			How people get on that bench matters, too. For example, what does it do to justice when we make judges cater to voters to secure their job? On the one hand, letting people vote judges off the bench who do not agree with the values of the community seems like a wonderful democratization of justice, but how does it play out in real life? A Brennan Center for Justice analysis of ten empirical studies found that upcoming reelection campaigns make judges more likely to give harsher sentences. Trial judges in Pennsylvania and Washington sentence people to longer and longer sentences the closer they are to reelection, and the more frequently rival candidates’ television ads air during an election, the less likely state supreme court justices are, on average, to rule in favor of criminally accused people. We see similarly distressing results when death is on the line: appointed judges are more likely to reverse death penalty sentences than judges who have to be reelected. Though no judges reverse death sentences regularly, a study looking at thirty-seven states over fifteen years found that appointed judges reversed death sentences about a quarter of the time, while judges who had to run for office reversed only 15 percent of the time, and just 11 percent of the time if their race was hotly contested.[57]

			There are also just some aspects of putting humans into positions of inhuman neutrality that cannot be made perfect. Judges, for example, have been found to be more lenient after they’ve had a break, or some lunch.[58] There is a relationship between sentence severity and judges inflicting public shame on accused people: a study demonstrated that “the average period of incarceration for offenders where there was some form of humiliation in the reasons for sentencing was 2.6 years less than offenders where there was no humiliation present.”[59] Unlike the authors of this study, I wouldn’t suggest that judges are getting off on the humiliation, though maybe some are, but I do think that the systemic pressure against mercy is so strong that judges feel pressured to verbally humiliate people to “make up for” an “easy” sentence. As a defender, whenever a judge was about to make a crucial decision and started off by saying things that sounded good for my client, I knew we were headed over a cliff—but if they started off incredibly harsh, we had a shot, because maybe the scolding would substitute for a sentence.

			As a defender in the Bronx, I would often have night shifts, when I would come to court from 5:00 p.m. to 1:00 a.m., powering New York City’s nearly twenty-four-hour arraignment cycle. We would have a dinner break at 9:00 p.m., and exhaustion would palpably grow in the courtroom for the hours that followed. Toward the end of the night, there was always the chance of something wild happening: a fabulous case disposition handed out simply to get everyone out of there and home to bed, for example. A surprise release when an exhausted judge realized that I was not going to shut up and let this all be over until she set bail my client’s mother could pay. As defenders, we instinctively leverage our shared humanity—but it also means that sometimes two people do the exact same thing and get wildly different outcomes because one person’s judge was hangry and the other’s wasn’t.[60]

			Perhaps the worst example of the animal brain playing out in courtroom acts of power comes, like many of the saddest and most worthless aspects of our system, from juvenile court. In a sphere where the youngest lives hang in the balance, one might hope that judges would exert the utmost care—or at least be subject to the strictest form of oversight, preventing careless and impetuous decision-making. But a study of juvenile court data spanning sixteen years found that when a judge’s favorite sports team loses, they give harsher sentences to children. An unexpected loss by a judge’s favorite sports team led to longer sentences in juvenile court for the entire week following the game, with worse impact when the game was particularly important. The effects were stronger when the accused child was Black.[61]

			Ken served twenty-three of the fifty years he was sentenced to in state prison, eight of them in solitary confinement.

			After winning release a few years ago, Ken became an accomplished executive, working at a background check company that—unlike most players in that industry—actively advocates for folks with records in the workplace. He got a settlement for his time in solitary and became a philanthropist as well, using his means to advance causes of liberation.[62] I think about this a lot—how much talent, including his, has been locked away from us for decades. And in many cases, not because of a real public safety concern or genuine need for incapacitation, but perhaps because of something as simple as a vindictive judge’s need for immediate compliance.

			The sooner we start trying to see through the role and catch a glimpse of the real person underneath, the sooner we move away from a world in which judges are locking up kids over lost football games, giving fifty years to life to an adult for being a passenger in a stolen vehicle, or leaving their own constituents to die in a flooded jail.

		

		
			Skip Notes

			
				* Legally, of course, this is more complicated. At arraignment, the presumption of innocence still applies, but the judge isn’t deciding guilt. Instead, they’re usually asked to give the prosecution’s version of events some level of credit and then decide, based on that (as well as anything the defense can offer to undermine that), whether a person is (1) a risk of flight—meaning they might not come back for their court date—or (2) dangerous to the community. Different jurisdictions handle this decision differently, but the bottom line is that pretrial detention, in most places, isn’t supposed to be the norm; it’s supposed to be the exception. Bail is supposed to be an amount a person can pay to be free, but still be financially motivated to come back to court and face the music. If the bail is so high that a person cannot pay it and have that freedom-plus-motivation, it’s failed its actual purpose. The idea of bail being a way to hold people in jail—rather than a way to safely set people free—is a gross mutation of its actual legal and historical intent, which has, unfortunately, evolved into another toxic norm of our modern system.

			

		

	
		
			
				
					Chapter Three

				

				The Grind

				The Maze of Court Dates and Their Consequences

			
			If you’ve been lucky enough to never have to interact with the criminal legal system in America, you might envision a case process as something straightforward: a person gets arrested, they report to the courthouse and appear in front of a judge, they take a plea or assert their right to trial, and ultimately the case is finished with exoneration or punishment. In actuality, it’s nothing like this. It is hell, and sometimes it goes on forever.

			A few years ago in the Bronx, my client Jannell found herself navigating this web of leverage and neglect. A family support specialist with the New York Department of Education, Jannell loved her job and did it while raising three kids of her own. One morning, Jannell woke up and realized that her car was gone. She had been having trouble with the payments, so she assumed it had been repossessed. But after calling tow lots and the bank, it became clear that no one had any idea where her car was.

			She waited endlessly on hold, was bounced from department to department, and spent days trying to figure out the proper next steps. The bank told her to call a local tow lot, and the tow lot actually quoted her a price to get her car back, but she couldn’t pay it, so she decided to just try to get her belongings back out of the car. But when she tried to set up a time to go get her belongings, she found the lot didn’t have her car after all. So she was back to square one, calling the insurance company and the bank, and even the police, all to no avail. And then a pivotal thing happened: when she told one of the customer service people from her repo company that police hadn’t taken the report, the rep told her to just give the date the car was stolen as the date of her call. So she did, and it worked.

			But unbeknownst to her, someone did actually know where the car was—the Baltimore Police Department, which had found the car, burned out and abandoned, a few days prior.

			Because the date she gave as the date of theft was a few days after when the car had been found—making it clear that it had actually been stolen earlier—the NYPD decided that Jannell wasn’t just a confused victim of car theft but rather the architect of an elaborate insurance scheme. When Jannell explained the days she had spent trying to find the car, her explanation was rejected.

			Jannell experienced what happens when police take hold of a piece of your life and create their own narrative. Instead of looking at Jannell’s records and weighing her story equally with their own assumptions, they took their version of events to the prosecutor, who promptly wrote up a complaint for felony insurance fraud. The theory? That Jannell had orchestrated the theft of her own car, then had it driven to Baltimore and set on fire, in an attempt to get an insurance payout. Was there any evidence of this, perhaps communication between Jannell and a car thief or a scheme between Jannell and her husband to get rid of their car and earn a profit? No, they had nothing. They had Jannell’s incorrect date of the car’s disappearance—and nothing more. Still, the prosecutor listened to the police as they spun this story, and Jannell found herself arrested, torn away from her job and her kids, waiting to find out what would happen to her next.

			

			
				
				—
			

			Let’s start with something as straightforward as court dates, and what they do to a person’s life. At the start of her case, Jannell had a job and kids to take care of. She had already missed work because she was in jail waiting to be arraigned, but now she’s out. In Jannell’s case, she was instantly suspended from work, but even if she hadn’t been, she would have had to take another day off and find child care and transportation every time she needed to come back to court. Because she did not live near the courthouse, either transportation took hours—and she had to be present in court at 8:30 a.m.—or else it was very expensive. The courtroom is always busy, so every court date inevitably means missing the entire day of work waiting for one’s case to be called; there’s no way to make it to the office in the afternoon. For most people, their boss is either immediately or eventually furious about these absences, if they haven’t been fired outright for getting arrested. They will have to do this each and every time they come back to court. So how many times do they have to come back to court?

			For a typical misdemeanor (the majority of cases in the legal system), the first date is to come to court for, essentially, nothing at all. Nothing happens because the prosecutor has not yet had time to decide on a plea offer, nor to make the defense attorney any copies of the evidence against the person. Then, a date when we come back to see if there’s an offer, which there is, but still no “discovery” (the packet of papers setting forth the evidence, to which the accused person is entitled and which is necessary to prepare for trial). A demand for discovery is filed, and we have another date to come back and see if the discovery has been handed over—it has, but only partially, we are missing crucial documents, like witness statements or lab tests. So we get another date for that. Meanwhile, the offer was horrible, so on the next date we talk about what offer the accused person might be willing to accept. The prosecutor in the room has no authority to change the existing offer on the case, so we pick another court date to receive that offer. We come back to court again, and the prosecutor (who has been incommunicado in between court dates) announces that their boss will let them change the offer to something less punitive, but only if the accused person completes a series of classes. We set a new court date to get enrolled in the classes. The classes, as it turns out, are expensive, so at the next court date we ask if we can do an alternative class. The prosecutor says they have to go ask their boss again, who is out of the office that day. When we come back, the prosecutor’s boss has said no: either find the money for the original class or go to jail.

			In the meantime, I’ve filed suppression motions because the search of my client was illegal, but the prosecutor hasn’t replied to the motion yet, and requests an extension, explaining that they’ve been distracted by this class business. So we set a date for their response to my motions. They do file a response, and I file a reply, and we come back for a decision from the judge on the motions. The judge has decided that we get a hearing on those motions, so we set a date for the hearing. We show up to the hearing date, but the police officer doesn’t show up…turns out he took PTO that day. We come back for another crack at the hearing, and are actually able to do the hearing—the officer testifies about the search in the case, and we present evidence demonstrating that the officer couldn’t have seen what he says he saw from where he was standing. The judge wants to think about it, so we set a new court date.

			Before the next court date, we get a written opinion from the judge saying that the police officer must have been able to see what he said he saw, so we are setting a date for trial. My client will have to come back every day for trial, probably for about a week or so—can they make it? I request the missing lab reports again. We get the lab reports before the next court date, but at that time my client also gets their tax refund, and thinks that now maybe they can pay for the classes. So on the trial date, we ask to do the classes after all. The prosecutor’s boss—now pulled down to the courtroom finally—agrees, so we set a date to check in on class progress. At that next date, my client has a letter detailing their progress, but still needs another few weeks to finish the whole class. Almost done, maybe just one more date. They finish the class and come back with a certificate, but the prosecutor is now on parental leave, and the case has been transferred to another prosecutor. I throw a fit about how long this has taken and insist that someone come down to the courtroom with the authority to resolve this case. No one is available. Finally, a few weeks later, my client takes off work again, and comes back to court for the privilege of pleading guilty to an infraction and paying a fine. Sixteen court dates over almost two years. For a misdemeanor.

			And this is considered a good outcome.

			

			—

			On any given day in America, millions of people are undergoing a process like this. Every minute of every day, American courts resolve about forty felonies and one hundred misdemeanors as eighteen million cases churn through our state court system, usually lasting six to nine months each.[1] Every single one of them has the potential not only to utterly destroy the life of the accused person, but also to upend the stability of their families, colleagues, and whole communities.

			So how do all these cases hit the courts in the first place?

			When a person gets arrested, the system professionals defining their charges are, initially, police. Police identify the crime they claim has been committed and write up the paperwork to go along with the charges they think should be brought. Most people imagine that police write down a fairly complete account of what they know, to whom they spoke, what those witnesses said, and what evidence they gathered. And in some jurisdictions, they do, but in many they write down as little as possible, so as to make sure a defense lawyer who receives the arrest paperwork in discovery has almost nothing to go on, and to create maximum freedom for police to alter or adjust their stories later. This means that the initial police paperwork for one case might be as detailed as this:

			
			
				
					
						[image: Oakland Police Department crime report dated August 4, 2017, detailing an investigation of a possible shooting at 5404 Holland Street, Oakland, CA. The document includes a summary of events, officer names, times, locations, and observations, with redacted personal information.]
					

					
						For a plain-text version of this image, go to this page.

					
				
			

			In the above document, we know everything down to Officer Tjhia wearing wool. And to be clear, the Oakland Police Department is not historically a bastion of progressive practices—at the time of this writing, it remains under federal oversight because officers were beating and framing Oakland residents.[2] If even the Oakland Police Department can write a fairly thorough narrative, you’d think that any department could. And yet, let’s look at the NYPD:[3]

			
				
					
						[image: Excerpt from a police report stating, 'At T/P/O MOS reported a taste of bleach in his drink (shake). Aided reported no symptoms on scene and was removed to Bellevue Hospital for evaluation.' The form includes fields for 'Supervisor On Scene,' 'Canvas Conducted,' and 'Translator (if used),' with 'No' marked under 'Canvas Conducted.']
					

					
						For a plain-text version of this image, go to this page.

					
				
			

			Who called for help? Who was aided? Who else was there? What type of establishment is this? Did anyone else smell the drink? Did they visit the kitchen? Was there a video camera in the kitchen? Was the drink taken for testing? Were the kitchen staff interviewed? This report[4] is taken from a case where several police officers accused Shake Shack staff of poisoning their drinks with bleach—allegations that later turned out to have been unfounded.[5] It’s often good for police when they don’t fully record their investigations, but it’s bad for the seeking of actual truth in a court proceeding.

			Whatever the nature of the report, if police make an arrest, they must then submit their report and usually communicate with a prosecutor about the case. The prosecutor will likely review the police report, perhaps hear verbally from an officer about their impressions of the case, and, in some cases, speak with a victim or witness before deciding what charges to file.

			Prosecutors are unique among lawyers—instead of representing an individual, they are tasked with representing the people of a given jurisdiction, and given the unique nature of their role they are also given a unique ethical obligation. All lawyers are governed by a code of ethics that requires us to not mislead the court and not tell our clients’ secrets or act against their interests.
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Oakland Police Department
455 - 7th Street Oakland, CA 94607

Crime Report - Continued

OCCURRED |  DATE TIME DAY PREMISE TYPE CAD INCIDENT RD #
ON OR FROM| 04 AUG 17 0000 FRIDAY Residence / Home LOP170804000320 17-040665
ADDRESS / LOCATION BFO | BEAT
L ol ll e ERIDAY, 5404 5404 Holland St. ST, Oakland, CA 94621
REPORTED | 04 AUG 17 1257 FRIDAY | (At: PC 247(B) - Sgt. M. Melham 8879) 2 27Y
PHOTOS TAKEN [CIPRINTS OBTAINED TECHINICAN  H.Allemani 4590
Narrative
Summary:

On 04 Aug 17 at about 1257 hour | was working as 1A27 with Ofc. W. Tjhia 9670. Ofc. Tjhia was driving
fully marked OPD Patrol SUV # 1470 and | was riding in the front passenger seat. Ofc. Tjhia was
wearing full OPD Wool Uniform and | was wearing full OPD BDU Uniform. We were dispatched to a call
regarding a possible shooting at an inhabited dwelling at 5404 Holland St.

When we arrived on scene we made contact with [ BBl (V-1) who stated that this morning [l
residence sustained a strike mark from what appeared to be a firearm.

- showed us the location of the strike mark in the entrance way to -residence There were two
holes in the sheet rock of the residence that appeared to be roughly in line with each other at an
upward angle. There were no strike marks on the exterior of the residence. It appears that the round
came from the east, went through the first wall and terminated in the west wall of the residence. There
was no apparent slug in the sheet rock of the residence.

The east wall of the apartment is a shared wall with 5406 Holland St. It appears that the damage could
only have come from the residence at 5406 Holland St. due to the strike marks and the residue on the
ground at 5404 Holland St.

| spoke with- who stated that last night -went to that part of - residence around 0000 hours
and did not see the damage to [Jjwall. JJllllstated that | observed the damage around 0400
hours walking back and forth to there van. - also believes that the main renter at 5406 Holland
St. is Clair.

-/ stated that there has been lots of ongoing issues with the residence at 5406 Holland St.
OPD Technician H. Alemani 4509 arrived on scene and took photos of the residence.

We made contact with the female occupant at 5406 Holland St. and located a previous report with

a[ I I /o resides at 5406 Holland St. | conducted a CRIMS check

- and it appears to be the subject that we made contact with. | conducted a W&W check on
-and- was not on probation or parole and did not have a warrant.

There were two younger MB'’s located with - who | was not able to identify.

| conducted a LEAP search on the residence and determined that a_,-_)

used to live at this residence. It appears that || EEE is in pre-sentencing status for attempted
murder. On W&W it appears that_no longer lives at 5406 Holland St. as of 2017.

_ did not match the description of anyone at the residence.

Ofc. Tjhia check Shot spotter and did not locate any activation that matched the time and location of
the incident.

I gave |l 2n OPD Blue Resource Card and Marcy’s Law Card.
No further known witnesses.

No force used or observed.
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