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PREFACE

In this book, I offer a new way of thinking about the relationship between
law and market theory. The approach is not the same as one would fi nd
in books on Law and Economics or an Economic Analysis of Law. In
contrast to those types of books, I undertake to think more broadly about
the way in which law is understood in a market context. I am not driven by
concerns for particular conceptions of economic effi ciency, but instead
hope to explain how law and legal institutions work with markets and
market institutions in shaping the contours of public policy and social
organization.

I do not employ a traditional neoclassical economic methodology, and
my audience is not made up of people in the law and economics move-
ment. While a few progressive scholars of law and economics will fi nd
this work of interest, the book is primarily designed to assist non-law and
economic scholars. It provides an introduction to using economic con-
cepts in legal reasoning from a perspective of Law and Society, and Law,
Culture, and the Humanities.

This book positions economics as an important and infl uential tool
when used in legal reasoning and public policy making. It does not, how-
ever, treat economics as a “hard” science, nor does it present economics as
independent of politics and ideology. Economics, because of its scientifi c
appearance, has gained infl uence with lawyers and judges. This is because
it gives the judge and the law an appearance of objectivity and neutrality
in dealing with complex social problems. Appearance is not, however,
reality. This book lifts the veil of economic objectivity and shows the sub-
jectivity and malleability of economic reasoning in law. It explains that
economic outcomes depend upon the way in which facts and issues are
framed. Consequently, there is often more than one economically sound
way of approaching a particular problem.

This book is also concerned with cultural differences in the relationship
between law and market theory. With this in mind, it explores the way in
which people, as social beings, experience the relationship between law,
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xii preface

markets, and culture. This is a very different point of inquiry than that
of traditional law and economics, which is concerned with an empirical
or social science approach to understanding law within a particularized
discourse of economics as science. This inquiry examines the relationship
among law, markets, and culture with respect to a variety of characteristics
such as race, gender, age, education level, class, income, and geographic
location, among others. Thus, I see the primary audience as people who are
interested in law, and its relationship to the social, political, and cultural
structure of themarketplace. These are people who understand the signif-
icance of market forces in everyday life, appreciate the sense in which we
are all embedded within markets, and yet question, doubt, or even reject
some, or all, of the constraints of traditional approaches to an economic
analysis of law.

There is, in this regard, a gap between the current works in law and
economics, and the experiences of many people. This divergence carries
over to the process of legal reasoning employed by many lawyers, judges,
and public policy makers. This book is offered to bridge this gap. To
achieve this goal I focus on building a basic conceptual vocabulary in eco-
nomics rather than on promoting any particular conception of effi ciency.
I believe that there is a need for a book that simply and clearly explains the
relationship between law and market economy with a concern for show-
ing how certain market assumptions relate to legal reasoning, particular
legal outcomes, and the formulation of public policy. I want the reader
to become skilled at using and understanding various economic concepts
and assumptions. I want the reader to appreciate the way in which these
concepts and assumptions can be used to advance particular socio-legal
values in legal reasoning, public policy, and the advancement of social
justice and prosperity.

I also want readers to understand that the ideas and concepts discussed
in this book are already part of our legal discourse. Courts, legislatures,
and regulatory agencies already use many of these concepts. Consequently,
it is important to understand these ideas and how they work. One needs to
understand that knowledge of these ideas is fundamental to the modern-
day practice of law. Just as lawyers must know property law, contract law,
and tort law, they must also know basic economics and the market context
in which law operates.
The book provides materials on all of the basic elements and con-

cepts needed for understanding law in a market context. It discusses the
relationship between law, markets, and culture. It also explains, in a non-
quantitative way, all of the basic terms and concepts of economics that are
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used in the law and economics literature, and that are used in legal reason-
ing. In each chapter there are a number of examples and illustrations, and
at the end of each chapter there are problems for thought and discussion.
I designed these problems to assist the reader in thinking about the issues
raised in the material. I also developed these problems to serve as the basis
of group discussion or as essay questions that can be assigned when the
book is used in conjunction with a course or seminar. The idea behind
the problems is to use them to develop an ability to manipulate different
frames, references, and representations for advancing a variety of logical
and persuasive legal arguments.

In writing this book I realize that some people will suggest that more
attention should have been paid to political theory, and others may suggest
that there should be more material on cultural studies. I also realize that
there are different approaches to interpretation theory and to semiotics.
As with any book of this type, compromises have been made in an effort
to make concepts accessible and understandable. I have made my own
adjustments to Peirce’s work so as to develop an approach with applica-
bility to legal and economic reasoning. I do not purport to say that Peirce
would say what I do, only that my approach has a clear Peircean infl uence.
In particular, this infl uence is a product of my many years of work with
Roberta Kevelson, who during her lifetime published numerous works
on Peirce, and who served, for approximately fi fteen years, as Director of
the Center for the Study of Law and Semiotics at Penn State University.

As with any book of this kind, each individual reader is likely to have
his or her own personal way of addressing the various issues covered.
This is good because it can enrich the discussion of the material and
lead to making further progress on the overall project of broadening our
understanding of the relationship among law, markets, and culture. I hope
that each reader understands that my effort is to offer an introduction to a
new way of understanding law and market relationships. I do not purport
to offer a new or defi nitive set of answers. Instead, I offer an invitation to
anyone interested in taking this book as a starting point for rethinking
the use of economic ideas in law. I am hopeful that my invitation will be
taken up not only by people who think in a way similar to me, but also
by people that merely fi nd new ways of addressing the issues of law in a
market society as a result of reading this book.

As an introductory book, this work is designed for people interested in
jurisprudence; law and society; legal theory; law, culture, and the human-
ities; and law and markets. The book can be used to structure a course on
the topic of “Law in a Market Context,” “Law and Market Economy,” or
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“Law, Markets, and Culture.” It can also be used to supplement materials
in a variety of courses related to jurisprudence, and contemporary legal
theory, including courses on law and society, law and humanities, law
and culture, and feminist and other types of critical theory. Likewise, the
book can be used as a supplement to law school courses such as property,
contracts, torts, real estate transactions, and land use. This is particularly
true when the course is taught with a casebook making reference to a
variety of economic concepts applied to law. In such a course my book
can be a useful supplement for the person seeking to integrate market
concepts while wanting an approach that differs from that of traditional
economic analysis of law. (See the notes on p. xvi for a few suggested ways
to pair this book up with other readings when used in different types of
courses.)

I can report that I developed and used these materials in a course with
law students and graduate students. The course, titled “Law and Market
Economy,” is a cross-listed course that typically enrolls about thirty stu-
dents. These students are primarily based in the College of Law but always
include about a half dozen graduate students from other departments on
campus. Many of these students would identify themselves as being inter-
ested in feminism, critical race theory, social justice, and public interest
law.All of the studentswould identify themselves as interested in the prob-
lems of law, legal institutions, and public policy as related to the pressures
and constraints ofmarkets. In using thematerials over several years I ben-
efi ted greatly from student feedback. I also found that students completed
the course with a clear ability to recognize, construct, and deconstruct a
variety of economic arguments in law. This was even true for students
with no prior study in economics or interpretation theory, and true for
my graduate students with no prior work in law. The outline of “tools”
included near the end of chapter 3 proved to be an important and valuable
organizing kit for all of my students. It gave them an easy and useful way
to go back and organize their notes and provided a structured guide for
building the skills necessary to go on to advanced work.

I also used some of the materials in this book in teaching a first-year
course on property and in teaching upper-level courses on real estate
transactions and land use planning. The materials worked well to explain
a number of concepts including, among others, risk, externalities, the
commons problem, Coase, valuation, and cost and benefi t analysis.

Many of the ideas in the book can be extended or expanded upon, but
the goal is not to write the defi nitive word on the subject matter. The
goal is to provide an accessible and reasonable-length primer. For a more
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detailed examination of some of the ideas and concepts addressed in this
book I suggest that you refer to the list of sources, and in particular to
Robin Paul Malloy, Law and Market Economy: Reinterpreting the Values of
Law and Economics (Cambridge, 2000); and Robin Paul Malloy, Framing
the Market: Representations of Meaning and Value in Law, Markets, and
Culture, 51 Buffalo Law Review 1 (2003). Many of the ideas expressed and
developed in chapters 1–3 are extensively footnoted in the article I wrote
for the Buffalo Law Review.

In completing this book I benefi ted from the input and assistance of
a number of people, and from the supplemental research support of the
Syracuse University College of Law. Therefore, I wish to express my grati-
tude to those who supported me in this project. In particular, I thank Chris
Ramsdell for her administrative assistance, and the following people who
provided helpful comments and suggestions in reviewing various parts
or drafts of this manuscript, including: Brian Bix, David Brennen, Alan
Childress, Wythe Holt, and Martha McCluskey. I also benefi ted from
ongoing discussion with my colleague, David Driesen. I thank Shawn
Sauro, Nazakhtar Nikakhtar, and Meghan Honea for research assistance
at various times over the time period involved in writing this book. I also
thank the people who reviewed and commented upon the manuscript
for Cambridge University Press. Mistakes and errors are of course my
own. Finally, I wish to thank Finola O’Sullivan, Nikki Burton, Jackie
Warren, Barbara Docherty, and others at Cambridge University Press for
their support and assistance throughout the long and diffi cult process of
publication.



NOTE FOR TEACHERS

I now offer a few suggestions on ways of pairing this book with other
readings to be used in various types of courses. These are only suggestions,
offered with the hope of giving the reader a more specifi c idea on how to
integrate this book into different types of courses.

Courses on “Law and Market Economy,” “Law in a Market Context,” or
“Law, Markets, and Culture”

The book can be used on its own with time devoted to discussion of
the Problems. It can also be used with supplemental law review arti-
cles or with full text versions of the cases discussed in the text. Some
books that can be paired with Law in a Market Context to build a one-
semester course or seminar include the following books: David Throsby,
Economics and Culture (Cambridge, 2001); Cass R. Sunstein, Behavioral
Law & Economics (Cambridge, 2000); Robin Paul Malloy, Law and Mar-
ket Economy: Reinterpreting the Values of Law and Economics (Cambridge,
2000); Nicholas Mercuro and Steven G. Medema, Economics and the Law:
From Posner to Post-Modernism (Princeton, 1997); Regenia Gagnier, The
Insatiability of Human Wants: Economics and Aesthetics in Market Soci-
ety (Chicago, 2000); Deirdre N. McCloskey, The Rhetoric of Economics
(2nd ed., Wisconsin, 1998); Hernando DeSoto, The Mystery of Capital:
Why Capitalism Triumphs in the West and Fails Everywhere Else (Basic
Books, 2000); Beyond Economic Man: Feminist Theory and Economics
(Marianne A. Ferber and Julie A. Nelson, eds., Chicago, 1993); and Richard
A. Epstein, Simple Rules for A Complex World (Harvard, 1995), David
Driesen, Economic Dynamics of Environmental Law (MIT, 2003).

Courses on jurisprudence and contemporary legal theory

For these types of courses one might pair Law in a Market Context with
one or two of the following: Robert Hayman, Nancy Levit, and Richard
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Delgado, Jurisprudence – Classical and Contemporary: From Natural Law
to Postmodernism (West, 2nd ed., 2002); Dennis Patterson, Law and Truth
(Oxford, 1996); Martha Chapallas, Introduction to Feminist Legal Theory
(Aspen, 1998); Peter Goodrich, Reading the Law: A Critical Introduction to
Legal Method and Techniques (Blackwell, 1986); Brian Bix, Law, Language,
and Legal Determinacy (Clarendon, 1996); Brian Bix, Jurisprudence: The-
ory and Context (Carolina Academic Press, 2000); Gary Minda, Postmod-
ern Legal Movements: Law and Jurisprudence at Century’s End (New York
University, 1995); Randy E. Barnett, The Structure of Liberty: Justice and
the Rule of Law (Oxford, 1998); and Samual J.M. Donally, A Personalist
Jurisprudence, The Next Step: A Person-Centered Philosophy of Law for the
Twenty-first Century (Carolina Academic Press, 2003).

Courses using Law in a Market Context as a supplemental reader

Most subject areas of law now have leading casebooks and textbooks that
reference various economic terms and concepts. This is the result of the
widespread acceptance by legal institutions of market theory as relevant
to legal reasoning. This observation seems to be most true with respect to
property law. Consequently, Law in a Market Context is especially helpful
in addressing the many economic terms and concepts that are frequently
expressed or implied in course books for the following subjects: Basic
and advanced courses on Modern Property Law; Land Use, Zoning, and
Development Law; and Environmental, and Natural Resources Law. Other
courses such as Contracts, Torts, Corporate Law, Real Estate Transactions,
and Intellectual Property depend upon the particular course book that is
chosen.

Other courses

Law in a Market Context is also designed to be a primary or supplemental
book for graduate and undergraduate courses on Legal Studies; Law and
Policy; Law and Society; Sociology of Law; and other classes related to the
subject areas identifi ed above.
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Introduction to law in a market context

An overview

This book examines the way in which people, as social beings, experi-
ence the relationship among law, markets, and culture. It does this with
the recognition that people understand their experiences through the
mediation of institutions of language, communication, and interpreta-
tion (interpretive institutions). Furthermore, it acknowledges that expe-
rience varies by a number of characteristics including race, gender, age,
class, education, income, and geographic location, among others. Thus,
law and market analysis must account for these variations.

With this in mind, the book advances two primary objectives. The
first objective involves providing a framework for understanding the rela-
tionship among law, markets, and culture. This includes a framework for
understanding the interpretive process and the ways in which interpretive
institutions facilitate wealth formation and (re)distribution. In particu-
lar, attention is focused on understanding the way in which law functions
to mediate the tension between culture (as an expression of a public and
community interest) and the market (as an expression of private and self-
interest). This involves an examination of the way in which legal actors
and advocates understand and create legal arguments. This is important
because it establishes a framework for understanding the way in which
market ideas are borrowed and incorporated into law.
The secondobjective of the book involves providing an accessible intro-

duction to a number of important economic terms and concepts that
are frequently used in legal analysis. This involves an examination of
economic terms and concepts as strategic “tools” for shaping legal rea-
soning. This is important because it provides a working vocabulary for
understanding economic ideas that are already at work in the law, and it
facilitates the use of these ideas in new situations. Attention is focused on
understanding the way in which these tools create market advantages for
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2 law in a market context

particular individuals and groups, and on learning to use these tools to
one’s own advantage.

The connection between these two objectives is in understanding how
to use market concepts to infl uence the mediating process of law and
legal institutions. This includes learning about the numerous ways of
selecting, substituting, and re-characterizing the many economic terms
and concepts available for advancing alternative lines of legal argument.
This is important to effective legal reasoning – and to exercising favorable
infl uence in the wealth formation and (re)distribution process.

As will be explained, understanding law in a market context is not the
same as doing an economic analysis of law. This is because law in a mar-
ket context focuses on the meanings and implications of using market
concepts in law – not on doing an economic analysis of law. Before we
begin our examination of this difference, however, it is appropriate to
acknowledge the pioneering work of a few of the people that have greatly
infl uenced the integration of legal and economic reasoning. This group
includes such people as Gary Becker,1 Guido Calabresi,2 Ronald Coase,3

and Richard Posner,4 all of whom advanced new and thoughtful ways of
understanding law and legal institutions. They, and others, made impor-
tant contributions in many areas of law, and this should be recognized
even though there may be disagreement with the subjective and polit-
ical framing of their legal reasoning. Collectively, they helped develop

1 See generally Becker, Crime and Punishment 169, 191–93; Becker , Economics of Dis-
crimination ; Becker, A Theory of Competition; Becker, Economic Approach to
Human Behavior ; Becker, Human Capital ;Becker & Murphy, Social Eco-
nomics ; Becker, Economic Theory ; Ghez & Becker, Allocation of Time
and Goods; Becker, Accounting for Tastes ; Becker, Economics of Life
(a collection of essays on everyday topics).

2 See generally Calabresi, Cost of Accidents ; Calabresi & Melamed, Property Rules,
Liability Rules, and Inalienability; Calabresi, The Pointlessness of Pareto; Calabresi, Com-
mon Law for the Age of Statutes ; Calabresi, Ideals, Beliefs, Attitudes .

3 See generally Coase, The Problem of Social Cost; Coase, The Firm, the Market, and
the Law; Swygert & Yanes, A Primer on the Coase Theorem.

4 See generally Posner, Economic Analysis of Law ; Posner, Utilitarianism,
Economics, and Legal Theory; Posner, Rational Choice, Behavioral Economics; Posner,
Problematics of Moral and Legal Theory ; Posner, Law and Economics:
The International Library of Critical Writings in Economics (Posner &
Parisi, eds.); Posner, Economic Structure of the Law (Parisi, ed.); Posner,
Economics of Justice ; Posner, Frontiers of Legal Theory ; Posner, Law
and Economics (Posner & Parisi, eds.); Posner, Sex and Reason ; Posner, Prob-
lems of Jurisprudence; Posner, Economics of Private Law (Parisi, ed.). See
also Debate: Is Law and Economics Moral? (publication based on a live debate between Robin
Paul Malloy and Richard A. Posner).
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new frames of reference, and new patterns of legal thinking. As a result,
we now have new rhetorical tools for discussing matters of liability, risk
allocation, criminality, and property, among others. Our legal vocabulary
has embraced new terms such as transaction costs, externalities, effi ciency,
wealth-maximization, preference shaping, reasonable investment-backed
expectations, and cost-benefit analysis.We have also absorbed conceptual
frameworks such as those referenced by such names as the Coase Theorem,
the prisoner’s dilemma, the tragedy of the commons, the anti-commons,
the theory of path dependency, effi cient breach, public choice, and
game theory. Thus, for better or for worse, and without regard to one’s
politics, the borrowing of market concepts has transformed legal reasoning
and captured an authoritative position in the legal imagination.

This book is concerned with the meanings and values created and
promoted in law by the use of various market concepts. It seeks to examine
andexplainhow these references to economics shape socio-legalmeanings
and values, and how they infl uence the allocation of scarce resources and
the opportunities for capturing, creating, and distributing wealth.
The book also brings a humanities-based approach to recent trends in

law and market scholarship. Thus, it contributes to an impressive expan-
sion of law and market thinking brought on by a variety of approaches
that might collectively be called the “new law and economics.” Exam-
ples of “new” approaches include ventures into behavioral law and eco-
nomics (referencing work in behavioral psychology and sociology),5 the
law and economics of norms (referencing theories of norm-building and
of informal relationships and organizations),6 institutional law and eco-
nomics (referencing institutional economics rather than the more tra-
ditional appeal to neoclassical economics),7 feminist law and economics

5 See Behavioral Law & Economics (Sunstein, ed.); Rostain, Educating Homo
Economicus.

6 See, e.g., Symposium: Law, Economics and Norms; Landa, Trust, Ethnicity and
Identity . See Malloy , Law and Market Economy at 136–37; McAdams, Sig-
naling Discount Rates; Blair & Stout, Trust, Trustworthiness, and the Behavioral Foundations
of Corporate Law; Elster, The Cement of Society.

7 See generally Mercuro & Medema, Economics and the Law at 101–29, 130–56
(discussing Institutional law and economics, then discussing Neoinstitutional law and eco-
nomics); North, Institutions, Institutional Change and Economic Per-
formance ; North , Transaction Costs;Adams, Relation of the State to Indus-
trial Action (Dorfman, ed.); Commons, Institutional Economics ; Commons,
Law and Economics; Veblen, Theory of the Leisure Class; Samuels, Law and
Economics; Solo, Economic Organizations and Social Systems ; Ayres,
Theory of Economic Progress .
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(referencing feminist theory),8 and interpretive and representational law
and economics (referencing the humanities, various forms of interpreta-
tion and rhetoric theory, and law and society).9

In this book attention is focused on the emergent interest in interpre-
tive and representational approaches to law and market theory, and on the
experiential process by which legal and market reasoning is transformed.
Therefore, in exploring an interpretive or representational approach, the
book embraces the humanities, including references to esthetics, ethics,
and logic. It explores the subjective nature of markets, the lack of uni-
versality in a number of economic concepts, and the role of interpretive
institutions in generating value and redistributing resources. Moreover,
it advances an understanding of the relationship among law, markets,
and culture, indicating a need to democratize and enhance access to the
meaning and value formation process.

At the outset, however, it must be noted that there are numerous
approaches to interpretation theory, and to the cognitive processes that
ground interpretation. The focus in this book is, therefore, limited. This
book makes reference to the interpretation theory of one of America’s
greatest philosophers who was also a founder of the philosophical school
identifi ed as American Pragmatism, Charles Sanders Peirce.10

Peirce’sworkon interpretation and representation theory is categorized
under the term or subject of semiotics, which means the study of “signs.”

8 See generally Hadfield, Expressive Theory of Contract; Hadfi eld,Price of Law; O’Connor,
Promoting Economic Justice in Plant Closings; Ferber & Nelson, Beyond Eco-
nomic Man ; White, Feminist Foundations for the Law of Business; Meighan, In a Similar
Choice; Sunstein, Feminism & Political Theory; Dennis, The Lessons of Com-
parable Worth; O’Neil, Self-Interest and Concern for Others in the Owner-Managed Firm;
McCluskey, Insurer Moral Hazard in the Workers’ Compensation Crisis.

9 See, e.g., Kevelson, Transfer, Transaction, Asymmetry; Malloy, Toward A New Discourse of
Law and Economics; Brion, Rhetoric and the Law of Enterprise; McAdams, A Focal Point
Theory of Expressive Law; McAdams, An Attitudinal Theory of Expressive Law; Lessig, The
Regulation of Social Meaning; Malloy, Law and Market Economy; Brion, The Ethics of
Property. The starting place for much of this work are two books by McCloskey, The
Rhetoric of Economics and If You’re So Smart. More recent books include:
Desoto, The Mystery of Capital ; Gagnier, The Insatiability of Human
Wants ; Kirzner, Meaning of Market Process ; Malloy, Law and Market
Economy ; Nooteboom, Learning and Innovation. While each of these books
takes on a particular aspect of the representational relationship between law and eco-
nomics, each demonstrates the signifi cance of interpretation theory to an understanding
of law, markets, and culture.

10 See The Essential Peirce Vol. 1; The Essential Peirce Vol. 2. See gen-
erally, Kevelson, Peirce, Science, Signs ; Kevelson, Charles S. Peirce’s
Method of Methods ; Kevelson, The Law as a System of Signs; Kevel-
son, Peirce’s Esthetics of Freedom ; Noth, Handbook on Semiotics 39–
47 ; Sheriff, Charles Peirce’s Guess at the Riddle; Liszka, General
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By this term Peirce simply meant to reaffi rm the idea that humans are
sign making and sign interpreting beings. Signs, as such, include language
as spoken and written, visual images, colors, symbols, art, architecture,
music, and a variety of other ways in which ideas are communicated. In
this book I refer to semiotics as a cultural-interpretive approach, because
this term expresses the semiotic ideas that the individual interpretive actor
is situated within a cultural context and that a culture, in essence, is an
implicit interpretive system. This is how one experiences the intersection
of law and market economy – not as an isolated and atomistic individual
but as an individualized participant in an interpretive community.

In popular culture perhaps the best known semiotician is Um-
berto Eco, who has numerous successes in both the popular and the
academic communities.11 It is, however, Peirce’s work that is of partic-
ular value in exploring the relationship between law and market theory
because it shares an affi nity with a number of core ideas expressed in the
works of Adam Smith,12 and with work in Austrian economics.13 The

Introduction to the Semeiotic of Charles Sanders Peirce ; Colapietro,
Peirce’s Approach to the Self ; Apel, Charles S. Peirce : Philosophical
Writings of Peirce (Buchler, ed.); Hookway, Peirce ; Reasoning and the
Logic of Things (Ketner, ed.); Merrell, Peirce, Signs, and Meaning;Mer-
rell, Semiosis in the Postmodern Age ; Scoles, Semiotics and Inter-
pretation ; Hausman, Charles S. Peirce’s Evolutionary Philosophy;
Potter, Peirce on Norms & Ideals; Menand, The Metaphysical Club ;
Milovanovic, Introduction to the Sociology of Law (discussing semiotics
including Peirce).

11 See Eco , Search for the Perfect Language; Eco , Limits of Interpretation
51; Eco , Open Work ; Eco , Semiotics and the Philosophy of Language; The
Sign of Three (Eco & Sebeok, eds); Eco , Theory of Semiotics. His popular works
include: Eco , Misreadings; Eco , Foucault’s Pendulum ; Eco , The Name of
the Rose (made into a popular hit movie, The Name of the Rose , starring Sean
Connery, 1986, Fox Films).

12 See, e.g., Malloy, Law and Market Economy 41–42, citing Smith, Theory of
Moral Sentiments 168; Smith, Essays on Philosophical Subjects 33–105;
Smith argued that we exist in a social context and not as isolated beings; id. at 64–69,
106–24, 161–62, citing Smith, Theory of Moral Sentiments , 71, 200–60, 352,
422 (discussing the impartial spectator), 264 (discussing the way in which general rules
emerge from experience); Smith, Lectures on Jurisprudence 207, 311–30, 401–07
(discussing the idea of social organization based onmany factors and not the idea of social
contract), 14–37, 200–90, 311–30, 401–07 (addressing the dynamic stages of economic
and legal evolution); Smith, An Inquiry into the Nature and Causes of the
Wealth of Nations Vol. I 420–45, Vol. II 1, 231–44 (discussing the dynamic stages
of economic development); Smith, Lectures on Rhetoric and Belles Lettres
(provides a similar analysis with respect to the dynamic development of language).

13 See, e.g., Shand, The Capitalist Alternative; Kukathas, Hayek and Mod-
ern Liberalism ; Hayek, Constitution of Liberty ; Hayek, Law, Legisla-
tion, and Liberty (Vol. 1, Rules and Order) (Vol. 2, The Mirage of
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compatibility with Austrian economics is most apparent with respect to
the idea of “market process theory,” as expressed in the work of such
well-known economists as Friedrick Hayek and Israel Kirzner.14 Peirce’s
work also shares a conceptual grounding that is similar to economist
Joseph Schumpeter’s theory of “creative destruction,” which is central to
an understanding of creativity in economics.15 In addition, because Peirce
was interested in developing a theory of the sciences, his approach lends
itself to the deconstruction and interpretation of empirical and social
science work, such as that done within the framework of an economic
analysis of law. Peirce’s concern for understanding the way in which we
experience the sciences makes his approach readily applicable to the study
of law and market theory.16

Peirce’s work and the idea of understanding law in a market context
should also be of interest to critical theory scholars.17 Critical theorists
have contributed a great deal to our understanding of the experiential
nature of law, and these insights are valuable to the cultural-interpretive
process. Critical theorists, and other non-law and economics scholars,
have also reminded us of the fact that law is not a natural science. And,
even though references to the natural and social sciences can be helpful,
law involves human practices and experiences that are not fully explainable
or understandable in scientifi c terms.

This book, therefore, examines the way in which the “institutions” of
language, communication, and interpretation function to redistribute and
create wealth. It also explores ways in which an interpretive approach can
make us better and more effective lawyers by facilitating an understanding
of law in its market context. This can be done in at least three ways.
First, Peirce’s approach enhances our ability to use framing devices to
identify value-enhancing opportunities in the exchange process. Framing

Social Justice, 1976) (Vol. 3, The Political Order of a Free People ,
1979); Kirzner, Meaning of Market Process ; Kirzner, Discovery and the
Capitalist Process.

14 Id. 15 See Schumpeter, Capitalism, Socialism, and Democracy 81–106.
16 Thus, it is not surprising that Peirce’s work has been cited and favorably discussed by

Richard Posner in two of his books (Problems of Jurisprudence 462–64; Prob-
lematics of Moral and Legal Theory 99, 104, 264; and Mercuro & Medema,
Economics and the Law).

17 See, e.g., Houh, Critical Interventions. In this excellent article the author reconsiders the
good faith rule in contract law. With specifi c reference to race and employment matters,
she uses critical theory and law and market economy theory (with reference to Peirce) to
rethink and restructure the established approach in the area. In integrating her approach
she reforms our thinking about the good faith rule in contract law and develops a new
cultural-interpretive pattern of legal argument.
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involves identifying a category or general viewpoint from which a fact
pattern or problem will be addressed. Second, it facilitates the use of
referencing devices that enhance our ability to mediate between contested
matters within a given interpretive framework. Referencing involves the
identifi cation and selection of particular criteria, from among several,
for use in analyzing issues within a given frame. And, third, it explains
how semiotic devices can be used to create value by transforming legal
convention – by creating new representations that extend the networks and
patterns of exchange. Representation involves the way in which abstract
ideas and concepts are made comprehensible and able to be exchanged,
as in using a written deed to represent an estate interest in land so that it
can be sold or mortgaged. Each of these points can be initially illustrated
with some simple examples.

As to the idea of framing, consider a typical real estate financing trans-
action.18 Imagine that a developer has formed a corporate entity to deal
in real estate transactions. In an effort to raise needed cash for a new
venture, the developer seeks to borrow against $10 million in equity that
it has in an offi ce building. At the outset one needs to consider the way
in which this fi nancing transaction might be framed. It might be framed
as a loan secured by a mortgage on the offi ce building. In this setup
the developer retains full ownership of the building and gives a mort-
gage lien as collateral for the promise of repayment. On the other hand,
the transaction could be set up as a sale and lease back of the property.
Here the developer sells the building to a buyer to raise cash and then leases
it back to use the space. The proceeds of sale provide funding as a sub-
stitute for the mortgage loan, and the lease payments to the buyer mimic
the repayment of a mortgage. Now the transaction involves a sales con-
tract, coordinated leasing terms, and no mortgage. A third way of doing
this transaction might involve the sale or pledge of the stock in the cor-
porate entity holding legal title to the property. In this framing of the
transaction the exchange is shifted out of real property law and into
the law governing corporate stock transfers. Each of these three trans-
actional frames is common practice and collectively they illustrate several
different ways of approaching the problem. Each framing of the trans-
action triggers different aspects of law, and different cash fl ow, tax, and
other economic consequences.

Once a specifi c frame and transactional view have been decided upon,
there are still many points to be considered and evaluated. Within the

18 See Malloy & Smith, Real Estate Transactions 3–43.


