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egalitarian constitutional ideals. They claimed that all men were
created equal and with similar capacities and that the community
should become self-governing. Following the first constitutional
debates that took place in the region, these promising egalitar-
ian claims, which gave legitimacy to the revolutions, soon fell out
of favor. Advocates of a conservative order challenged both ideals
and wrote constitutions that established a national religion and
created an exclusionary political structure. Liberals proposed
constitutions that protected individual autonomy and rights but
established severe restrictions on the principle of majority rule.
Radicals favored an openly majoritarian constitutional organiza-
tion that, according to many, directly threatened the protection
of individual rights. This book examines the influence of these
opposing views during the founding period of constitutional-
ism in countries including the United States, Argentina, Bolivia,
Colombia, Chile, Ecuador, Mexico, Peru, Uruguay, and Venezuela
and explores their legacy to our time.
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Introduction

Most constitutional democracies are in trouble: significant numbers
of people do not trust their representatives and do not participate in
party politics. Surveys reveal alarming figures on how citizens evalu-
ate the worth and functioning of different public institutions and sug-
gest a disconnection between what the citizenry wants and what the
political decision-making process produces. Among the many factors
that might explain this situation, one is undoubtedly the structure of
the institutional system itself, as organized by its constitution. Many
of the problems that we presently attribute to modern constitutional
democracies are not unfortunate distortions of a properly organized
institutional design but are the foreseeable effects of that framework.
My aim in this book is not to overemphasize the role of our constitu-
tional history in explaining future political events but rather to pay
due regard to an important and often neglected topic.

Constitutional democracies, as we presently know them, were born
after long revolutionary movements in defense of the community’s inde-
pendence or against aristocracy. These movements were profoundly
egalitarian and expressed this egalitarianism in two basic dimen-
sions. At the personal level, the revolutions claimed, and this was actu-
ally their main claim, that all men are created equal and that all have
similar basic capacities.! At the collective level, they claimed that the
community should become self-governing; in other words, they main-
tained that neither a foreign country nor a particular family or group
should rule the country in the name of the people at large.

In practice, though, these promising egalitarian claims, which
gave legitimacy to the revolutions, soon fell out of favor. The main

I A similar distinction is made between “private” and “public” autonomy in Habermas
(1996).
1



Introduction

constitutional projects that grew after the revolutions severely
distorted the original egalitarian goals. Clearly hostile to the ideal of
personal autonomy, some of these constitutions commanded the use
of the coercive powers of the state in favor of a particular religion.
Moreover, the majority of the constitutions actually obstructed the
idea of having a self-governing community. In this sense, for example,
they discouraged civic participation, reduced popular controls to a
minimum expression, reserved the “last institutional word” to the
least democratic branch of government, and organized a counterm-
ajoritarian political system to replace rather than to “discover” or
“refine” the will of the people. In the following chapters, I examine
the decreasing influence of egalitarian ideals in American constitu-
tional life and begin to defend a philosophical argument about the
importance of these complex ideals. In sum, I explore how our con-
stitutional order came to dishonor the valuable egalitarian promises
that gave foundation to our communities.

In analyzing the origins of American constitutionalism, I concen-
trate primarily on the ideological debates that took place during the
founding period of constitutionalism in the region. I examine not only
the basic content and impact of the main constitutional ideas that
were present then but also their strengths and weaknesses.

When I refer to American constitutionalism, I mean mostly, though
not exclusively, the constitutional developments that took place in
the United States and in nine Latin American countries, namely,
Argentina, Bolivia, Colombia, Chile, Ecuador, Mexico, Peru, Uruguay,
and Venezuela. These countries deserve particular attention, among
other reasons, because of the richness and variety of their consti-
tutional discussions, especially those concerning the organization
of their main public institutions. My focus is mainly on the period
when the basic features of their constitutions were shaped — from
1776 to 1801 in the United States and from 1810 to 1860 in the Latin
American countries.

Neverthless, by “constitutional organization”  mean more than just
the constitutional debates and the constitutional text. Constitutional
documents represent a fundamental but not exclusive part of the
enterprise of organizing the “basic structure” of society. This struc-
ture includes the most important institutions of society — those in
charge of distributing the fundamental rights and duties and dividing
the advantages that derive from social cooperation.? The constitution

2 Rawls (1971), chap. 1. For Rawls, the main institutions of society include the political
constitution of the country and also its main social and economic dispositions.

2



Introduction

plays a particularly important role in the organization of this basic
structure: it expresses the philosophical assumptions and the politi-
cal aspirations of this enterprise. It also tells us about the costs that
society is prepared to pay in order to ensure these goals.

In the study of constitutional documents, I make an important
distinction between what are normally considered their two main
parts: the bill of rights, which establishes the rights and obligations
of the people; and the organization of power, which refers to the dis-
tribution of functions and capacities between different branches of
government. This distinction helps me to compare the different con-
stitutional models that appeared during the period, each of which
organized these two parts of the text in different ways. I describe
these three models as radical, conservative, and liberal:

e Radical or majoritarian or populist constitutions may be character-
ized by their political majoritarianism and their normally implicit
defense of moral populism. They try to strengthen the authority of
the people, in constrast to conservative constitutions.” Radical con-
stitutions also tend to include a list of rights in their texts but, as in
conservative constitutions, these rights also seem conditional: they
are defended as long as they do not contradict — or as long as they
foster — the fundamental interests of the majority.

e Conservative models are characterized by their defense of political
elitism and moral perfectionism. They tend to concentrate power
and strengthen the authority of the executive while making indi-
vidual rights dependent on “external” values, such as the values
of the Catholic religion. For instance, a conservative constitution
may include in its text the right to publish ideas freely in the press
but make this right conditional on not attacking the church. My
definition of conservatism is very close to a standard definition of
political conservatism.*

e Liberal constitutions emphasize political moderation and moral
neutrality and are fundamentally aimed at solving the main

3 My definition of majoritarianism overlaps with the concept of “strict majoritarian-
ism” used in Macmillan’s International Encylcopedia, which asserts that “not only
may a minority never override a majority but also it can never check a majority: a
majority vote is conclusive for the whole group.” Ibid., vol. 9, p. 536.

For example, Macmillan’s International Encyclopedia of the Social Sciences defines
political conservatism as the ideology that “celebrate[s] inherited patterns of morality
and tested institutions, that are skeptical about the efficacy of popular government,
that can be counted upon to oppose both the reforming plans of the moderate Left
and the deranging schemes of the extreme Left, and that draw their heaviest support
from men who have a substantial material and psychological stake in the established
order.” Sills (1968), vol. 3, p. 291.

S
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problems that they attribute to the former models. They try to limit
and control the exercise of power, ensuring equilibrium between
the different branches of government. Liberals want to avoid the
risk of both “tyranny” and “anarchy,” which, they assume, derives
from the absence of adequate institutional controls. In addition,
they try to ensure a very particular protection of individual rights,
which they reasonably assume to be unprotected under the previ-
ous formulations. Liberals present these rights as unconditional: in
their opinion, they should depend neither on the will of one person
in particular nor on any person’s conception of the good. My defini-
tion of liberalism is also close to the standard international defini-
tion of political liberalism.’

These different constitutional models refer, in the end, to ideal types
or ideal models, which means that in reality we should not expect to
find exact or pure expressions of them.® These ideal models help us to
classify and finally understand the basic organization of the enacted
constitutions.” Of course, constitutions in most American countries
represented strange mixtures of the models just described. This fact
does not deny that these constitutions emphasized certain perfection-
istfeatures or that other documents tried to foster the state’s moral and
political “abstinence.” Some constitutions were more conservative, or
liberal, or radical than others. Moreover, in early American history
we find paradigmatic constitutions that resembled very closely the
pure or ideal models just described. For example, the U.S. Constitution

5 According to Macmillan’s International Encyclopedia “[Liberal] thought and practice
have stressed two primary themes. One is the dislike for arbitrary authority, comple-
mented by the aim of replacing that authority by other forms of social practice. A
second theme is the free expression of individual personality.” Ibid., vol. 9, p. 276.

¢ T focus on these three basic models because, in my opinion, they represent the main
constitutional models that were established in the Americas during the founding
period. However, I do not assume this classification to be exhaustive. There are other
possible theoretical combinations that I do not explore in this work.

7 The differences that separate these projects from each other stem from multiple
sources. Undoubtedly, one of them has to do with their assumptions about the intel-
lectual and political capacities of the people. Conservatives are normally very skep-
tical about people’s abilities to take control over their own lives. They assume that
there are certain valuable plans of life that need to be followed by each, independent
of what each particular person thinks about that option. In their opinion, the state
has to use its coercive powers in order to enforce these good ways of life. Liberals, by
contrast, assume that each person has to be the only sovereign regarding his or her
own life. Paradoxically, perhaps, this confidence in the judgments of each individual
is normally translated into a strict distrust of collective opinions. Radicals assume,
as do liberals, that people are fundamentally equal with regard to their intellectual
capacities. However — and in contrast with liberals — they give priority to the col-
lective decisions of the majority, which many times imply the removal of particular
individual choices.
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of 1787 represents a very good illustration of a liberal model. The
Chilean Constitution of 1823 and 1833, the one sanctioned in Ecuador
in 1869, the one defended by Bartolomé Herrera in Peru in 1860, or
the constitutional proposals suggested by Lucas Alaman in Mexico
represent excellent examples of conservative constitutions. Finally,
the 1776 constitution of Pennsylvania (and many other states after
that), the short-lived Mexican Constitution of 1814 (the Apatzingdn
Constitution), and some of the constitutional initiatives proposed by
José Gervasio Artigas in Uruguay or by the Chilean Francisco Bilbao
seem close to the radical model. These paradigmatic constitutions
help us to understand the nature and ideological affiliation of other
documents sanctioned or proposed during the same period.

A question underlying the entire project is whether it makes sense
to take constitutions, and particularly Latin American constitutions,
so seriously, especially when we recognize how much the political
leaders of the time tended to ignore the commands and limits estab-
lished by these early texts. An extreme example of this attitude was
Bolivian president Mariano Melgarejo’s assertion that the 1886 con-
stitution, whose enactment he was then celebrating, was very nice,
but, that fact notwithstanding, he would rule as he wanted. Granted,
if we had to write a definitive history of the political life of these
countries, we would probably not dedicate more than a chapter to the
development of their constitutions. Yet this would be a very impor-
tant chapter: constitutions do not represent a mere footnote in the
history of the American nations. In the way they designed new con-
stitutions, some politicians and their legal advisers decisively con-
tributed to shaping a new political and legal practice. Undoubtedly,
the numerous constitutions sanctioned in Latin America during the
nineteenth century provide evidence not only of the fragility of these
documents but also of the importance acquired by these constitu-
tions. Even cases like Melgarejo’s do not refute the fact that most
politicians, including the most authoritarian ones, conceived of the
constitution as important, at least in symbolic terms, to the insti-
tutional revival of their countries. These documents, despite their
mistakes and defects, actually defined the main features of the insti-
tutional structure of the countries in question. Also, the old constitu-
tional discussions and documents represent a valuable antecedent,
which is indispensable if we want to understand contemporary
constitutional discussions. They played a significant role in shaping
American “public philosophy.”®

8 I take the idea of a “public philosophy” from Sandel (1996), p. 4.
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Of equal importance is the need to define the limits of this
enterprise. My analysis of constitutionalism should not be read
as a way of minimizing the weight of other causes in determining
the success or failure of different political experiences in America.
Undoubtedly, the religious fanaticism of certain sectors, the economic
voracity of other groups, and the political ambition of certain lead-
ers may be more important than any legal change in explaining the
political evolution of the examined countries. However, we should not
neglect the impact of constitutionalism. The evidence suggests that
certain institutional arrangements favored political stability whereas
others did not and that some constitutions contributed to the cause
of liberty or equality whereas others cleared the path to authoritari-
anism. In sum, I assume that constitutions matter when we want to
understand and explain the political life of the communities in which
we live, even though other factors may be more influential than these
pieces of paper.

There is the risk of placing too much emphasis on certain speeches
or written documents, or on certain intellectual figures, and thereby
neglecting the importance of social processes. After all, does it make
sense to dedicate so much attention to written materials that nobody
read or to oratorical pieces that only a small and very exclusive elite
listened to? Although in most cases the majority of the population was
indifferent to all those abstract and seemingly unimportant discus-
sions, even this fact does not deny the value of my research, which,
in the end, depends partly, on the scope and ambition of my pur-
poses. For example, I believe that the information that we analyze
may be relevant to studying the evolution of certain political ideas
in America. The fact that, when formulated, these ideas circulated
mainly within a closed elite says nothing against the project. These
ideas had and continue to have an impact on the way we organize our
daily lives. Many of the political debates that we witness today trans-
mit the echoes of those older discussions.

Another point worth noting is that, although a particular person,
say, James Madison, wrote many pieces clearly associated with a
certain constitutional conception, such as liberalism, that person is
not necessarily a liberal. In fact, many of the political figures I dis-
cuss changed their basic ideas dramatically during their lives. The
Argentinean Juan Bautista Alberdi, for example, can serve as a good
representative of liberal or conservative thinking, depending on what
period of his life we consider. For this reason, my references to cer-
tain works or a certain author should be taken only as examples of
the constitutional conception under examination. This explains why,
6
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in certain exceptional cases, a name that I associate with a specific
concept may later appear associated with another one.

Given the large-scale dimension of this project, the very idea of
studying “American constitutionalism” may seem too vast. Because
there are too many important differences to take into account when
dealing with so many different countries,’ there is always the risk
of making incorrect generalizations about all cases when compar-
ing them with the peculiarities of the countries one knows best. In
defense of the scope of the project one could say, first, that this is not a
historical project: I am interested mostly in highlighting the influence
of certain constitutional ideas in America and examining their weak-
nesses and strengths. I am not interested in giving an exhaustive
account of early constitutional ideas and their influence across differ-
ent countries. Second, in spite of the significant differences between
the countries under scrutiny, many similarities join them together.
For example, many of these countries were influenced by similar
texts. In Latin America, the Constitution of Cadiz was enormously
influential at one time, whereas the U.S. Constitution prevailed at
other periods. The same holds true about the influence of Catholicism
or the radicalism of the French Revolution in Latin America, or of
republicanism in the United States. Throughout the hemisphere, at
different periods, different movements and organizations contributed
to strengthening certain ideas and disregarding others. Not surpris-
ingly, then, liberals, conservatives, and radicals tended to advance
similar constitutional projects even when they lived in different coun-
tries and at different times.

My work is to a great extent descriptive. However, the more egali-
tarian view that I try to reconstruct always accounts for my norma-
tive view. I describe this egalitarian conception as one that defends
both the individual’s right to self-government and society’s right to
self-determination. In this sense, the egalitarian view radically dif-
fers from the conservative view, which actually denies both claims. In
contrast with the liberal-individualist position, egalitarians say that
the constitution has to leave more room for the will of the people,
which is in some ways diluted in liberal constitutions because of the
specific system of checks and balances that they adopt. In addition,
egalitarians say that the defense of rights should include the defense
of certain fundamental interests (e.g., the right to shelter) normally

? For a similarly ample comparative project, Frank Safford properly describes the lim-
its and possibilities of the task ahead. See Safford (1985). I clearly subscribe to his
view.

7
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neglected in liberal models, interests that should be deemed of fun-
damental importance if one were committed to defending the value of
individual autonomy. Finally, and in contrast with radicals, egalitar-
ians assume that rights have to be defended unconditionally and that
the will of the people needs always to be refined. In this sense, they
disagree with the radicals’ assumption that “the voice of the people
is the voice of God.”

Comparing these different constitutional proposals should allow
us to evaluate the achievements, merits, and defects of each of these
projects. In my final assessment, I claim that, after the founding
period examined here, the structure of most American constitutions
reflected the liberal ideals or, as occurred in many Latin American
countries, a combination of liberal and conservative ideals. I also
claim that, in the end, these constitutions undermined, at least in
part, the egalitarian commitments that were present at the time of
the various revolutions seeking independence: a commitment to the
idea that all men are created equal as much as a commitment to the
idea of collective self-government. Through these constitutional docu-
ments, the new political leaders dishonored the egalitarian faith that
distinguished their societies’ main social commitment: an egalitarian
faith that they themselves displayed in the declarations of indepen-
dence of their countries and in the first articles of the constitutions
that they proposed.



Chapter One

Radicalism: Honoring the General Will

The Engine of American History

The existence or the possibility, real or imagined, of a government
“by its citizens in mass” has been one of the most important causes of
the development of American constitutionalism. Legal reforms were
often adopted to prevent the radicalization of politics, that is, a situ-
ation where the rules simply enforced the norms preferred by the
majority.

An illustration of this situation is the development of so-called
radical constitutionalism in the United States soon after indepen-
dence was declared. Following the revolutionary spirit of the time,
many states enacted constitutions — the first “radical” constitutions —
that came to empower a very active citizenry. These constitutions
had a remarkable impact on the minds of the main political leaders
of the country, who realized that such institutional systems adopted
at the national level would subvert the already fragile order.! Many of
the fundamental features of the federal constitution may be explained
by this historical fact: the early local constitutions taught the lead-
ers what not to do at a national level. For example, the system of
checks and balances, probably the main creation of the American
Federalists, was a direct reaction to the system of “strict separation

! According to Gordon Wood, “By the mid-1780s many American leaders had come to
believe that the state legislatures, not the governors, were the political authority to be
most feared. Not only were some of the legislatures violating the individual rights of
property-owners through their excessive printing of paper money and their various
acts on behalf of debtors, but in all the states the assemblies also pushed beyond the
generous grants of legislative authority of the 1776 Revolutionary constitutions and
were absorbing numerous executive and judicial duties — directing military opera-
tions, for example, and setting aside court judgements.” Wood (2002), pp. 142-143,
emphasis added.

9



Radicalism

of powers” organized by the radical state constitutions.? Thus, we
may understand many of the defensive tools reserved to the different
branches — the executive’s powers of veto, the newly developed prac-
tice of judicial review, the ample legislative functions of the senate —
as means that came to weaken the powerful legislatures created by
those radical constitutions. Similarly, we may read the strong protec-
tions created in favor of property rights and, particularly, against the
issuing of “paper money” as a reaction to the policies promoted by the
strong state legislatures at the time.

The situation was not substantially different in Latin America.
Typically, the Rousseauean ingredients of the constitutions enacted
in countries such as Venezuela and Peru after declarations of inde-
pendence help us to understand many of the exceptional political
decisions that followed their approval, including the sudden desire to
concentrate the political powers in the hands of a dictator. Although
those early and quite radical constitutions were condemned to fail-
ure, it is surprising to see how much they were blamed for the political
difficulties that ensued. Simon Bolivar’s “Memorial to the Citizens of
New Granada by a Citizen of Caracas,” written in 1813, represents an
exceptional example of this attitude. In the “Memorial,” Bolivar speci-
fied that “among the causes that brought about Venezuela’s down-
fall the nature of its constitution ranks first, which, I repeat, was as
contrary to Venezuela’s interests as it was favorable to those of her
adversaries.”” Notably, Bolivar faulted the seemingly radical constitu-
tion of 1811, which survived only a few days, for making the consoli-
dation of independence impossible. Bolivar, as we know, would soon
become one of the most influential (and conservative) constitutional
thinkers in Latin America.

2 [ define the “Federalists” as the group responsible for drafting and defending the U.S.
federal constitution. Those who rejected the constitution are defined as the “Anti-
Federalists.”

3 See Bolivar (1951), vol. 1, p. 22. He also stated, “The most grievous error committed by
Venezuela in making her start on the political stage was, as none can deny, her fatal
adoption of the system of tolerance, a system long condemned as weak and inadequate
by every man of common sense, yet tenaciously maintained with an unparalleled
blindness to the very end.” Ibid., p. 18. A few years later, in the speech he delivered
at the inauguration of the second national Congress of Venezuela in Angostura, he
went back to his criticisms of the original Venezuelan Constitution, now in order to
object to its federalist character. He stated that “no matter how tempting this magnifi-
cent federative system might have appeared, and regardless of its possible effect, the
Venezuelans were not prepared to enjoy it immediately upon casting off their chains.
We were not prepared for such good, for good, like evil, results in death when it is
sudden and excessive. Our moral fiber did not then possess the stability necessary to
derive benefits from a wholly representative power; a power so sublime, in fact, that
it might more nearly befit a republic of saints.” Ibid., p. 181.

10
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Similarly, in Peru the authoritarian general Agustin Gamarra
faulted the first national constitutions and especially the progressive
document of 1828 for the country’s subsequent crisis. Gamarra inter-
preted those documents as implementing a feeble institutional system,
unable to reestablish political order, while promoting a deep hostil-
ity toward the executive power. “The [1828] constitution,” declared
Gamarra, “is what is dissolving the country: there is no obedience,
no authorities; in this situation of immorality nobody seems ready to
work. The prisons are full of assassins: this is the fruit of impunity
and license....I find no other remedy but to promote the reform of our
Fundamental Code, because with two more years like these, Peru will
be lost forever.” Gamarra fulfilled his promise immediately, enacting
the authoritarian Constitution of Huancayo.

In Mexico, too, the early radical actions developed by political
activists against rich property owners had a tremendous impact on
the evolution of the political life of the country. One important exam-
ple involves the case of Lucas Alaman, the main right-wing ideologist
during the nineteenth century. Lucas Alamédn’s family was directly
affected by the radical measures adopted by the revolutionaries
regarding the distribution of property. Lucas Alaman never forgot
this attack and consequently aimed all his constitutional proposals
at weakening majority rule and protecting property. His defense of
a “conservative senate,” composed of representatives of the upper
classes, and his proposals for restricting the political rights of the
majority are only two among the multiple initiatives he promoted in
defense of those who had been threatened in the early revolutionary
years. “The proprietors generate envy and rapacious feelings, that is
why they need protection...we need to ensure the proprietors...a
direct influence over the creation of law...in many states a war has
been declared against them...that is why so many nations limited the
right to suffrage only to the proprietors, and in accordance with their
contributions.”

Such tendencies were common in all the American countries and
show how the more radical experiences of the region shaped constitu-
tional practice.® Thatradicalism was one of the fundamental “engines”

4 Quoted in Planas (1998), p. 145.

5 Alaman (1997), pp. 187-192.

¢ In various passages of his excellent work, Frank Safford also describes the impact of
the populists’ mobilizations upon the most conservative minds. For example, in one
of these passages he tells us, “In New Granada conservatives feared not the possibil-
ity of peasant rebellion but rather the mobilization of artisans in Bogotd and, after a
time, of popular elements in Cali. In Peru and Chile also urban insurrection was more
of a threat than the peasantry.” Safford (1985), p. 398.
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of the constitutional process is emphasized by the antiradical testimo-
nies that were advanced by some of the region’s most important politi-
cal figures. The influence of radicalism and the fears that it generated
are not difficult to explain. In a period marked by the revolutions of
independence in America, no other discourse turned out to be more
attractive than the one based on the idea of self-government. This fact
explains not only the failure of the radical theorists in England and
their extraordinary success in America a few years later but also the
spectacular diffusion of French revolutionary literature in America.
The Americans were anxiously waiting for these ideas: they wanted
to provide their claims with solid theoretical foundations. All of them,
even the more conservative ones, acclaimed and propagated the ide-
ology of selfgovernment during the fight for independence.

The immediate hostility generated by these radical ideas, once the
independence process was finished, is also not surprising. At that
moment, different groups were fighting to define who would be in
charge of restructuring the new societies institutionally, socially, and
economically. For that reason, none of these groups were comfortable
with attempts to consolidate of the radical project; this alternative,
they assumed, would come to subvert the entire organization of soci-
ety. Paradoxically, then, they made enormous efforts to prevent the
triumph of the same ideology that they themselves had been promot-
ing a short while ago. They had awakened the “sleeping giant” and
now did not know how to send him back to his cave. The people, as
Federalist Fisher Ames put it, were now turning “against their teach-
ers the doctrines which were inculcated in order to effect the late
revolution.””

The History of Radical Constitutionalism in America

Before exploring in detail the content, scope, and limits of the radi-
cals’ approach to constitutionalism, we should consider the context in
which their views emerged. Social and political circumstances con-
tributed to the appearance of radical ideas about the organization of
society, both in the United States and in Latin America.

In the United States, radical ideas grew rapidly after independence.
The reasons for this growth seem apparent: the North Americans
had already developed a practice of self-government; their fight
against England was made in the name of self-government; and their

” Wood (1969), p. 397.
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revolutionary leaders demanded their political mobilization invoking
self-governing ideals. The practice of the “town meetings,” which was
common before and after the revolution, allowed the people to inter-
vene directly in the political affairs of the community: these meetings
enabled them to have a clear say in public matters and taught them
about the importance of their participation.® These people, in fact,
assumed that their political will should prevail and, for that reason,
demanded new institutions that facilitated this result.

Probably the first and most important document that reflected this
view was the 1776 Pennsylvania Constitution, which was the product
of the British radical Thomas Paine. The text had a decisive influence
over other states, being followed by a wave of new constitutions that
reproduced its fundamental structure. It launched what was called a
period of “radical constitutionalism.”

8 According to Wood, “During the 1780s the people had organized various commit-
tees, conventions, and other extralegal bodies in order to voice grievances or to
achieve political goals. By doing so, they had continued common practices that had
been used during the Revolution itself. Vigilante and mob actions of various kinds
had done quickly and efficiently what the new state governments were often unable
to do, control prices, prevent profiteering, and punish Tories. Everywhere people
had extended the logic of ‘actual’ representation and had sought to instruct and
control the institutions of government. Unlike the British in relation to their House
of Commons, the American people never surrendered to any political institutions or
even to all political institutions together their full and final sovereign power.” Wood
(2002), p. 160.

9 Paine had traveled to the United States after an opaque public life in England.
His ideas, however, became enormously popular in America. His Common Sense,
for instance, went through twenty-five editions in the year 1776 alone. Paine was
touching very sensitive cords: he criticized the British political system, wrote about
the decadence of the hereditary British government, and praised the ideal of self-
government. The constitution that he proposed reflected some of these concerns. It
reserved a central role to the legislature and created a weak executive; it suppressed
the institution of senate; and it attempted to ensure a more transparent decision-
making process, opening it up to the public. It provided for the annual election of
representatives (art. 9), declared that “the doors of the house [of representatives]
shall be and remain open for the admission of all persons who behave decently”
(art.13), proclaimed the obligation of publishing the votes and proceedings of the
assembly (art.14), and declared that all the elections would be “free and voluntary”
(art. 32). In addition, and in order that “laws before they are enacted may be more
maturely considered, and the inconvenience of hasty determinations as much as
possible prevented, all bills of a public nature shall be printed for the consider-
ation of the people, before they are read in general assembly the last time for debate
and amendment; and, except on occasions of sudden necessity, shall not be passed
into law until the next session of assembly; and for the more perfect satisfaction of
the public, the reasons and motives for making such laws shall be fully and clearly
expressed in the preambles” (art.15). Its bill of rights, in addition, asserted that all
power “derived from the people”; that all officers of government were “their trustees
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Following the example of Pennsylvania, many other states
implemented radical reforms to their constitutions after indepen-
dence. We find unicameral legislatures in Georgia and Vermont;
executives that were elected by the legislature (in nine of the eighteen
constitutions enacted at that time); an executive deprived of its pow-
ers of veto; a popularly elected council aimed at preserving the con-
stitution (Vermont); popular elections for most of the political officers;
a senate directly elected by the citizenry in all the new state constitu-
tions, with the exception of Maryland; rotation for most public posi-
tions (in Delaware, Georgia, Maryland, North Carolina, and Virginia);
and a declaration of rights in almost all cases.!” Clearly, many of these
new constitutions greatly differed from what would come to be the
federal constitution. They tended to create weak executives, reserved
a larger role to the citizenry, provided for a “strict separation of pow-
ers,” and ensured a closer relationship between the people and their
representatives.

Undoubtedly, the intense political activism that distinguished
the postrevolutionary years was at least in part due to the nature
of the state constitutions. This intensity, as a final consequence, led
many state legislatures to adopt decisions that were very favorable
to the people’s claims. At that time, the most important demand was
the issuance of paper money. Most people were highly indebted after
the war, and the printing of paper money appeared to offer the only
escape from this situation; the alternatives seemed to be the loss of
their few properties or prison. Under strong popular pressure, many
legislatures decided to accept the popular demands. A first wave of
money creation concluded in 1777, and then a second one extended that
until 1781. However, for Allan Nevins, if at that time “the paper money
doctrine was endemic, [it became] epidemic and virulent” in 1785." This

and servants, and at all time accountable to them” (art.4); and that the people had

the right to “assemble together, and to apply to the legislature for redress of griev-

ances, by address, petition, or remonstrance” (art. 16). Profoundly republican, it
declared “a firm adherence to justice, moderation, temperance, industry, and frugal-
ity,” virtues that, assumedly, were necessary to “preserve the blessings of liberty,

and keep a government free” (art. 14).

See Lutz (1988), pp. 104-105.

" What happened in Rhode Island during those years is particularly telling. In 1786
the leader of the debtors’ group, Jonathan Hazard, was directly elected as the gov-
ernor of the state. Controlling both the executive and the legislative branches of the
state, the debtors’ group advanced diverse laws favorable to its interests. The laws
provoked serious concern among the creditors and also among the national politi-
cal elite. In a letter to his brother Ambrose expressing his concern about the events
that were taking place in Rhode Island, James Madison wrote: “In Rhode Island a
large sum has been struck and made a tender, and coin. The consequence is that
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situation, without doubt, created an intense social climate that would
have a serious impact on the forthcoming constitutional debate.'?

Radicals had achieved a strong influence at the state level: they
participated in the writing of some of their constitutions and took
an active role in the political debates of the time, through articles
they wrote in the newspapers and the political activities that they
organized. In spite of this, radicals did not play a significant role dur-
ing the debates of the federal convention: those debates were mainly
reserved to a more exclusive elite.

Even though radicals were not present during the constitu-
tional debates, their viewpoints were sometimes represented by the
so-called Anti-Federalists, that is, the delegates who did not sign the
final version of the document. The Anti-Federalists were in the main
well-established and powerful representatives of their states and not
radical ideologists: they denounced democracy as the source of “all
political evils” and attacked, rather than promoted, popular partici-
pation. However, it is also true that, by defending the decentralization
of politics and attacking all those proposals that favored the concen-
tration of public authority, they contributed toward advancing at least
some of the populists’ demands.

From those who were “outside” the federal convention, probably the
clearest radical voice was Thomas Jefferson’s. As happens with most
active people, Jefferson is not easy to classify. This notwithstanding,
it is clear that he made a very significant contribution to the radical
cause. His profuse and articulate writing may represent for the radi-
cals what the Federalist Papers represent for the ardent defenders
of the North American constitution. As we know, Jefferson played a
fundamental role in the draft of the Declaration of Independence; was
politically very active in his state of Virginia; collaborated with the
U.S. government as an ambassador in France, where he became well
acquainted with the new revolutionary ideologies; and became the
third president of the United States.'

provisions are withheld from the Market, the Shops shut up - a general distress and
tumultuous meetings.” Nevins (1927), p. 518.

12 “Madison to Ambrose Madison,” Aug. 7, 1786, Madison (1979), vol. 9, p. 89.

13 In contrast with what many of his contemporaries maintained, Jefferson always
defended an active role for popular majorities. Because of his confidence in the
majority will, he objected to the decision to write the federal constitution behind
the closed doors of the convention, as well as many of the proposals advanced by
the delegates. He assumed, as many radicals assumed, that the constitution relied
too heavily on internal types of control, neglecting the importance of external,
popular ones.
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