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            How much do you really know about wills?
 True or False?

      
         
             	1.	A handwritten will is just as valid as a typewritten one.
            	T
            	F
         

         
             	2.	A “no-contest” clause can effectively deter someone from challenging a will.
            	T
            	F
         

         
             	3.	Any property you own can be transferred by a will.
            	T
            	F
         

         
             	4.	If you’re part owner of a house, your spouse has a legal right to inherit your share.
            	T
            	F
         

         
             	5.	You can disinherit anyone you want to.
            	T
            	F
         

         
             	6.	If you leave money to minor children, there’s no way to prevent them from squandering it when they turn eighteen.
            	T
            	F
         

         
             	7.	Naming a guardian for your children will keep your ex from getting custody of them.
            	T
            	F
         

         
             	8.	If you’re going to leave unequal shares of your estate to your children, it’s smart to tell them why.
            	T
            	F
         

         
             	9.	Videotaping the signing of a will can prove the signer is “of sound mind.”
            	T
            	F
         

         
             	10.	If you die without a will, your spouse automatically inherits everything after taxes.
            	T
            	F
         

      

    Answers. 1. F (see p. 14), 2. T (see p. 59), 3. F (see p. 16), 4. F (see p. 18), 5. F (see p. 19), 6. F (see p. 102), 7. F
   (see p. 26), 8. T (see p. 43), 9. T (see p. 58), 10. F (see p. 7)
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            HOW TO USE THIS BOOK

      This book is an introduction to wills and estate planning for people who know nothing or very little about the subject. I’ll
         start off with information about why you want to plan for your death and how you can go about creating this plan. I’ll explain
         what to look for when you’re planning for and drafting a will and other wealth transfer instruments. Later, I’ll touch on
         more complex planning strategies such as trusts and planning for incapacity.
      

      This book also explores some of the emotional issues that commonly crop up in death planning: Can I cut people out of my will? Can I control how my heirs spend their inheritance? Should I give more to the child who needs
            it the most?

      Along the way, you will be introduced to real people who have shared their stories about common mistakes in estate planning.
         I hope these stories—along with a few hypothetical examples and some case law—will help you better grasp the sometimes obscure
         and complex rules of estate planning. While a few of the stories in this book were pulled from case law and ripped from the
         headlines, most were offered voluntarily by people who wanted to share their experiences and lessons. I’ve thus disguised
         their identities, for privacy reasons.
      

      Despite the title, the point of this book isn’t to demonize 
         lawyers. Indeed, many lawyers helped out in the crafting of this book, and they may help you in drafting or executing your
         plan. The point is to make you aware of the laws and pitfalls that you might encounter before you decide whether and what
         kind of professional advice—if any—is right for you.
      

      No one expects you to read this book cover to cover. (If you do, way to go!) Rather, it’s intended to act as a resource. Feel
         free to skip chapters or to revisit those you skipped at a later date. If your children are grown, for example, you may want
         to skip the section on planning for the care of minor children. If you already have a will but want to consider adding a trust,
         you may want to pass over the section on wills.
      

      Since the book is structured as a resource, information is sometimes repeated from one chapter to another. I want to make
         sure that readers who skip chapter 1, for example, are still made aware that the state will decide who gets what if you die
         without a will.
      

      Also, the information provided within this book is not state-specific—nor should it be. I’ve given some examples of how certain
         states do things, but I cannot cover the laws of every state. Individual state rules on wills, trusts, property rights, and
         much more can vary from what you’ll find in this book. As you’ll learn (several times), you’ll want to research the exact
         rules of your state before implementing your plan—or at least hire a lawyer who can do this for you.
      

      To make certain information easier to find, pay special attention to the following when they come up:

      	  • LOOK OUT!: Alerts you to common mistakes or misunderstandings.
      

      • TECH TALK: Digs deeper into the explanation of certain concepts.
      

      • DICTIONARY: Provides definitions of important terms.
      

	  
   
      
            PART I

      THE BASICS

         	  


      
         Everyone will die someday. As your time nears, you will probably ask yourself many questions: Did I live my life to the fullest? Do I have any regrets? Will my family be okay without me?

      This book can’t help you resolve the first two questions. Those are personal issues you should be dealing with throughout
         your life. But it can help you with the last question: Will my family be okay without me?

      With proper planning, you can ensure that your family is taken care of, both physically and financially. In other words, you
         can try to limit the pain they feel following your death to their mourning. Without proper planning, you might expose them
         to the pain of mourning combined with legal burdens, family fights, or a lack of funds to pay the bills.
      

      This type of planning is called estate planning. Yes, it’s a vague and slightly highfalutin term that evokes images of Scarlett
         O’Hara waltzing about her plantation. But estate planning doesn’t have to be highfalutin or complex. Your plan can consist
         of a few simple documents, including a simple will, health care instructions in case of brain damage or terminal illness,
         and funeral instructions. You can even construct the plan in the comfort of your own home, without the help of an attorney.
         A lot of people, especially younger people, start off with relatively straightforward plans involving a simple will and nothing
         more. You can always add to your plan down the road as you think necessary.
      

      Certainly, it’s important to know what you can do with your estate plan, even if you choose not to take advantage of all your
         
         options. The first step is to brush up on the basics of estate planning. In this section, you will learn about wills—the centerpiece
         of any estate plan. I’ll tell you what makes a will legal, as well as the legal limitations of wills. You will also learn
         how to assess your estate according to the laws that govern property, and how to protect your will against disgruntled heirs.
      

      Behind all this technical talk, however, I’ll be touching upon the human elements of estate planning. After all, behind any
         estate plan are very basic human concerns, such as:
      

	  
	 
      	Who gets your money if you die without a plan?

      	How do you ensure that your wishes are followed?

      	Who will take care of your minor children if both parents die?

      	Can you give more to the child you think needs it the most?

      	What do you do if you want to cut someone out of your will?

      	What happens to your personal stuff, such as a book collection, if nobody wants it?

	  

   
      
            CHAPTER 1

      THE IMPORTANCE OF PLANNING

      WHEN YOU DON’T PLAN,YOU LETTHE COURTS DECIDE

      Most people are reasonable and know that an estate or inheritance plan is important. Still, it’s hard to take the time to make
         it happen. Why? Well, the term estate planning generally leads to images of sitting around a lawyer’s office discussing the many ways you might die, and the many things
         that might happen to your heirs and assets when you do. As if that weren’t uncomfortable enough, it also means taking the
         time to draft, organize, and sign the legal documents, such as wills and trusts, that dictate who will get what when you die.
         A trip to the dentist is almost more appealing.
      

      There is also a sense of futility to inheritance planning. After all, why plan for something you will never see to fruition?
         Even worse, some people believe that planning for death is akin to inviting death to the door.
      

      One thing that can help get procrastinators back on track, however, is knowing what might happen to their heirs and their
         
         assets when they don’t plan, or when they plan poorly. When you don’t plan, you let the state decide who gets what. That means
         the court system will distribute your assets according to predetermined laws and decide who gets to take care of your minor
         children.
      

      WHO GETS MY MONEY IF I DIE WITHOUT A PLAN?
      

      To learn what might happen if you don’t plan, take a look at Frank’s story. Frank was a fun-loving guy who never drafted a
         will. He wasn’t married and had no kids, so he didn’t see the need. Also, while Frank worked hard enough to live and play,
         he never really had a lot of money.
      

      All that changed, however, when Frank suffered an accident on the job. He damaged his spinal cord and several of his vertebrae.
         His doctors said he would never regain full control of his body movements. His suffering resulted in $6 million in damages
         and restitution.
      

      With $6 million in the bank, you might think Frank would decide to draft an estate plan and decide who would get his money
         if he should suddenly die. Well, he did seek legal counsel after some cajoling from a friend, and a plan was hammered out—but
         Frank decided to put off implementing the plan until after he returned from a scuba-diving vacation.
      

      Unfortunately, Frank died while on his vacation. His heart gave out during a scuba outing. So what happened to Frank’s millions?
         Without a plan of his own, the state was put in charge of doling out his assets. According to the laws of Frank’s state, his
         money would go to his closest living heir, who was his father. For many of us, that would be a fine solution. But Frank’s
         father was a broken man with several million dollars in legal judgments against him. Between the judgments and the estate
         taxes, Frank’s entire estate was about to disappear into the pockets of strangers.
      

      
         The estate was saved when Frank’s father wisely agreed to “disclaim” the inheritance. In other words, he simply said, “No,
         I don’t want it,” and it passed on to the next eligible heir: Frank’s sister. The plan went through without a hitch, but another
         fight ensued when Frank’s father accused his daughter of not caring for him the way she should have after having received
         Frank’s money. The situation was eventually resolved, but not without a good dose of heartache and bickering, all of which
         could have been avoided had Frank simply signed his will before he left on his last vacation.
      

      Each state has its own distribution rules for an intestate estate, or one without a will. The process is pretty similar throughout
         the country, however. Often, the surviving spouse gets everything, especially if there are minor children involved. Some states
         will divide the assets between the spouse and the children, with the spouse getting one-third and the children inheriting
         the remaining two-thirds, for example. If there is no spouse and no children, as in Frank’s case, the parents generally get
         everything. In the absence of parents, the siblings would most likely divide the assets, and so on. If the state cannot find
         any living heirs, it will take possession of the money and property.
      

      Translation: If you don’t plan, you let the state decide who gets your money. It won’t care whether you dislike your sister,
         Susie. If she’s your closest kin, she will benefit from your lifetime of hard work.
      

	  
      DICTIONARY

      Intestate: A situation in which a person has died without a will.
      

      Intestate succession: The legal distribution process that occurs when someone dies without a will.
      


      
         OTHER PITFALLS OF NOT PLANNING

      You may agree with your state’s succession laws, and that would make sense. Most states try to draft their rules to represent
         what the average person would want. Generally speaking, most married couples would want their spouse and young children to
         have first dibs. Most single people, meanwhile, probably want their parents to benefit first, followed by their siblings.
      

      Even if you agree with your state’s succession plan, however, you should not leave these decisions to the state. This tactic
         can result in a number of other not-so-obvious problems that could have been controlled with proper planning.
      

      Here are some of the commonly ignored pitfalls of state control:

	        • Your teenage children are rolling in dough: If the state leaves your assets to minor children, it’s theirs to spend as they please once they reach the legal age of majority—generally
         eighteen years old. You may have wanted Junior to spend his inheritance on college, but the state won’t stop him from spending
         it on fast cars and trendy nightclubs (or worse) if he so chooses.
      

	        • The family heirlooms are callously divided: The state doesn’t care that you promised your little sister she could have Mother’s coveted pearl necklace if you die. Personal
         belongings will be divided in the same manner as the other assets: The spouse gets first dibs, then the children. If heirs
         fight over your belongings, the state could order that everything be sold and the family divide the profits, in which case
         sentimental value takes a backseat to monetary value and that priceless pearl necklace is just another dollar figure.
      

      • The tax bill is as high as it could be: The state doesn’t care about minimizing estate taxes—and for good reason: Death taxes go straight to the state coffers. If
         you are lucky 
         enough to have a lot of money, your heirs can pretty much be sure that they’ll see the maximum possible tax rate levied against
         the estate.
      

      • Your beloved pet is left homeless: Pets are legally considered property and, therefore, dealt with in the same way as property. Whoever gets control of your
         companion animal can do with it as he or she pleases, including sending Fluffy to the pound where she may be put to sleep.
      

      • Your family is left penniless: By not planning, you also risk leaving your family in financial trouble. Estate planning isn’t just about dividing your property.
         It’s also about making sure you leave your family members with the financial support they may need in your absence. You may
         not have enough money to ensure your family’s lifestyle if you die. Planning gives you the opportunity to tally your assets—including
         debts—and determine whether your family’s financial needs could be met if you died tomorrow. (And if not, you may need to
         consider life insurance to fill in the gaps.) People with young children often find that they don’t have enough to provide
         for their kids, especially if that equation involves college tuition.
      

      • The new spouse gets all your money: If your spouse remarries, your replacement spouse may have free rein to spend the inheritance as he or she pleases. If your
         former spouse dies before your replacement dies, your assets could become part of his or her estate. In other words, you and
         your former spouse’s intended beneficiaries (meaning the people you actually want to get your stuff, like your kids) could
         get nothing.
      

      • Probate costs more: Dying without a will can result in a more costly probate process, because it can create barriers to simpler probate proceedings.
         (Probate is the court-supervised process intended to ensure that your wishes are carried out 
         when there’s a legal will, and that your estate is handled according to state law if there isn’t a will.) Formal probate is
         more expensive because, as one lawyer put it, you can’t sneeze without permission from the court. (See chapter 9 for more
         information.)
      

	  
      APPOINTING A GUARDIAN FOR YOUR MINOR CHILDREN

      Perhaps even more important than deciding who gets what from your property is deciding who gets to take care of your minor
         children if you die. If you don’t name someone to raise your young children, the state will do it for you.
      

      The person who gets the job may not be the person you wanted. Furthermore, you risk opening the door to nasty custody battles.
         Relatives from both sides could present equally compelling cases as to why they should be granted custody. It would be up
         to a judge to listen to the various cases and decide who’d be best suited to raise your family.
      

      Hopefully, it won’t come to this. And it usually doesn’t. When one parent dies, the other parent will generally take over.
         But what if both parents die simultaneously? It’s rare, but it does happen. That’s not all. You need to plan for an alternate
         caretaker if you’re the only living parent, or if the other parent is alive but unfit to take care of your children. (See
         chapter 3 for more information.)
      

      No matter your situation, you should not delay drafting a will and naming a third-party person to be your children’s guardian.
         The guardian will act as their new parent, feeding them and putting a roof over their heads until they’re legal adults. You
         should also name a custodian (or trustee) to manage the children’s inheritance and monitor their spending. (The guardian and
         the custodian can be the same person, but there are a lot of good reasons to name them separately. I’ll get to that later.)
      

   
      
            CHAPTER 2

      INTRODUCING THE WILL

      THE CENTERPIECE OF ANY ESTATE PLAN

      No matter how little you know about estate planning, you probably have a good idea what a will is. A will is a legal document
         that you write during your life to explain who gets what when you leave this earth. It can also include instructions on other
         important after-death matters, such as the naming of someone to act as the guardian of your minor children.
      

      Technically, a will is known as your Last Will and Testament. Under old common law, people would draft a document called a
         Testament that disposed of their real estate property. A separate portion of the document, called a Will, would dispose of
         all their personal property. Thus, the term Last Will and Testament still appears at the top of all will documents.
      

      THE COMPONENTS OF A WILL

      There are four main components to a will:

      • Naming the executor: You get to name someone you trust to take charge of carrying out your wishes, as outlined in your will. This process is known
         as settling the estate, and this person is known as the executor—or personal representative in some states. He or she is responsible
         for making sure your stuff gets into the right hands when you die. It’s not as simple, however, as calling a meeting of your
         heirs and telling them to make sure they take what’s theirs on the way out. The executor has to settle the will through an
         established process known as probate, which can take anywhere from a few months to more than a year to complete. To put it
         bluntly, there’s paperwork involved—a lot of paperwork.
      

      • Naming a guardian for your children: The will is generally the only legal means you have for naming someone to take care of your children when you die. Keep in
         mind, however, that it’s a nomination, not a guarantee. When it comes to minor children, the state has ultimate control. It’s
         highly unlikely, however, that your wishes will be overridden. Courts tend to reject a deceased’s choice of guardian only
         with serious cause, such as drug addiction, a troubling criminal history, or concerns that the environment could be abusive.
         (For more information on choosing a guardian, see chapter 3.)
      

      • Making bequests: This is the part that everyone knows. The will allows you to name the people you want to inherit your property and possessions.
         For many people, this can be accomplished in a few lines. You might say, for example, “I leave $5,000 to the Marin Humane
         Society. Everything else will go to my husband, Bill. If he dies before me, my property and possessions will be divided equally
         between my two sisters, June and Jill.” Generally speaking, while you can leave your property to whomever you want, there
         are some 
         legal restrictions guiding who can be cut out of a will. Your spouse, for example, may have legal rights to some of your money.
         (See chapters 5 and 6 for more information.)
      

      • Establishing a trust: A trust that’s created through a will is known as a testamentary trust. You can use a will to create a trust when you die
         that will control your heirs’ inheritances. (See chapter 10 for more information on testamentary trusts.)
      

	    
      DICTIONARY

      Testator: The person who has written the will.
      

      Beneficiary: Any person or entity (a charity, for example) that receives or is to receive assets, income, or property from an estate.
         This might be through a will, a trust, an insurance policy, or another distribution vehicle.
      

      Heir: A person who acquires assets or property upon the death of another person based on the rules of descent and distribution.
         The term has also come to mean someone who receives or is expected to receive assets, income, or property from a will or trust.
      

      NOTE: In this book, the terms heir and beneficiary are used interchangeably.
      

	  

      While most people know what a will is, you may still have a lot of questions about how wills work, including: What makes a will legally binding? Do I need a lawyer to draft it or can I do it on my own? Does a will have to be typed or
            can it be handwritten? What are the limitations of a will, if any? Can I leave whatever I want to anyone I want or are there
            restrictions on my after-death transfers? Are the wishes outlined in a will enforceable? Who enforces them?

      Let’s take a look at some of these questions more closely.

      
         WHAT MAKES A WILL LEGALLY BINDING?
      

      There are some formalities required to make a will legal. Every state has different rules, however, so it’s important to be
         up-to-date with your state’s rules on writing a valid will. Here are some typical guidelines:
      

	  • You must be of legal age and “of sound mind”: In order to draft a will, you need to be a legal adult, which generally means at least eighteen years old. You also need
         to be of sound mind. The legal requirements for this are fuzzy. Generally speaking, to have a sound mind you’ve got to know
         who your legal heirs are, and what you own.
      

      • The document should be typed: Some states allow holographic wills, or wills that are handwritten. (Some even accept oral wills.) Most states, however, require that the document be typed.
         It’s safest to type your will, since this is acceptable in all states whereas a holographic or oral will may not be. Whether
         you type or write your will by hand, you want it to be consistent throughout. A will that’s half handwritten and half typed
         will create problems, even if the state normally accepts both types.
      

      • You must state that this is your will: You want to clearly state that this is your will. Otherwise, it could be argued that it’s just a piece of paper stating your
         wishes, but not legally a will.
      

      • You must make a bequest: In order to make the will legal, you want to make a bequest or name someone to be guardian of your minor children. A document
         that says it’s your will cannot be valid if it serves no purpose.
      

      • You must have witnesses: After drafting your will, you want to sign and date it. Before you do this, however, you need to gather witnesses to review
         the signing process. Most states require just two witnesses, but some require three—so, just to be safe, three’s a good number.
         All your witnesses 
         should be present at the same time to witness your signing. You cannot have one witness present at the actual signing and
         another at a later date. After they witness your signature, your witnesses will also sign the will.
      

      • Witnesses cannot be beneficiaries: Your witnesses cannot benefit from your will. You want a totally disinterested party, such as a neighbor or the receptionist
         in your office. Also, your witnesses should be legal adults, so don’t rely on your twelve-year-old nephew.
      

	        In the majority of states, you can take an extra step to give your will a final seal of approval—thus saving a lot of hassle
         for your executor and witnesses down the road. To do this, you need what’s known as a self-proving affidavit. If you don’t
         know what this is, don’t worry; your notary public should know and should be able to provide you with the proper forms. Once
         you get a notary public and the proper forms in place, you and your two or three witnesses sign the self-proving affidavit
         before the notary public. Such affidavits generally ask you to agree that you’re of legal age to draft a will, that you’re
         of sound mind, and so forth. It is strongly recommended that you complete the self-proving affidavit if your state permits
         it. Otherwise, one or more of your witnesses could be required to appear before a court to attest to the validity of the document,
         making an already difficult situation harder.
      

      DO I NEED A PROFESSIONAL TO DRAFT A WILL?
      

      No. You can draft a will on your own without the help of a lawyer. So long as you follow the rules required to draft a valid
         will, it will be legally binding.
      

      
         ARE THERE ANY RESTRICTIONS ABOUT WHAT I CAN TRANSFERWITH A WILL?
      

      Yes. Not all property can be transferred with a will. Some assets, known as non-probate property, need to be passed down by
         other means. Most often, these are items for which you’ve already named a beneficiary should you pass away. The individual
         retirement account (IRA) is a prime example. When you open an IRA, you sign what’s known as a beneficiary designation form.
         This form—not your will—determines who gets the assets in the account when you die.
      

      You want a good understanding of how non-probate assets work when you create your estate plan. Otherwise, you risk creating
         problems for your heirs when you die. Say, for example, that you invest in several certificates of deposit (CDs) worth about
         $35,000. At the time you open the CDs, you decide to name your son Coleman the beneficiary—through a form provided by the
         bank—because he’s the only one of your children who is a legal adult. Several years later, after all your children have left
         home, you go see a lawyer and draft a will requesting that all your assets be divided evenly among your three children, Colette,
         Coleman, and Chris. When you die, all your probate property will be divided evenly as you requested. The CDs, however, will
         be given to Coleman. He doesn’t have to divide them among his siblings, regardless of your wishes that all your assets be
         equally divided. According to the distribution rules that govern the CDs, that money is his to keep. (For more information
         on the importance of updating beneficiaries for non-probate assets, see chapter 5.)
      

      Here’s a list of property that lies beyond the purview of the will, also known as non-probate property:

	  • Joint tenancy property: If you own property (real estate deed, bank account, car title, and so on) in joint tenancy, 
         you’re giving the other owner (or owners) permission to take over your share when you die. This is known as a right of survivorship.
      

      • Beneficiary designation property: Property or assets that require you to sign a beneficiary designation form are also beyond the purview of a will. This generally
         includes life insurance policies and most tax-sheltered retirement accounts, such as the 401(k) and the IRA. When you die,
         the beneficiary designation form—not the will—will direct who gets the assets.
      

      • Payable-on-death accounts: This works much like the beneficiary designation form, except for bank accounts including CDs. You simply fill out a payable-on-death
         form naming a beneficiary. The beneficiary has no control over the account until you die. When you die, the beneficiary can
         have access to the money in the account after proving your death and his or her beneficiary status.
      

      • Transfer-on-death accounts: Some brokerage accounts allow you to open a transfer-on-death (TOD) account, which allows you to name someone to take over
         your account when you die. Not all states allow this, however. To find out if your state allows TOD accounts, go to the Web
         site of the National Conference of Commissioners on Uniform State Laws (
         www.nccusl.org).
      

      • Living trust property: A living trust is often viewed as a will substitute because whatever assets you transfer to the trust during your life are
         automatically transferred to the named beneficiary when you die. Indeed, much like a will, the trust document directs distribution
         of property upon death.
      

	        Be careful not to confuse joint tenancy with tenancy in common, which requires the property to be probated. If Bill buys a
         
         house with his friend Fred, and titles it as joint tenancy property, Bill’s share will automatically go to Fred when he dies.
         Likewise, Fred’s property will be left to Bill. It doesn’t matter if a will is uncovered that says differently. If Bill and
         Fred own the property as tenancy in common, on the other hand, they are reserving their right to leave their respective shares
         to whomever they want when they die. If you want to avoid probate and leave your share to your co-owner when you die, make
         sure you title the property as joint tenancy property. Married couples would use tenancy by the entirety, which operates in
         much the same way.
      


      Misunderstandings about the difference between joint tenancy and tenancy in common can cause a lot of problems after death.
         Consider Thomas’s story. He was a young man who had just bought a house with his fiancée, Terry. Shortly after his death,
         Terry discovered that she owned only half of the house through tenancy in common. Since Thomas didn’t have a will, and the
         couple wasn’t yet married, Thomas’s half of the house went to his closest living relatives: his parents. Terry thought the
         house should be hers, but Thomas’s parents decided to keep their inherited share. As a result, Terry refused to let go of
         some of the personal effects that Thomas’s parents wanted to remember him by, a battle that went on for several months, adding
         stress to an already difficult situation.
      

      It’s impossible to know what Thomas’s intentions were regarding the house. He may have been confused about the difference
         between joint tenancy and tenancy in common, or he may have wanted to leave his half of the house to his parents. Regardless
         of his intentions, Terry was clearly confused about the difference between the two types of ownership—and that was enough
         to trigger problems following Thomas’s death.
      

      When dividing non-probate property, you also want to consider the impact your debts might have on who gets what. Your debts
         will be taken from your probate property first. So if you divide your 
         assets without this fact in mind, you might end up unintentionally giving unequal distributions. Suppose you want to divide
         your property equally between your son and daughter and you decide to leave your son your IRA, which is worth $100,000. To
         even things out, you give your daughter your non-retirement brokerage assets, which are also worth $100,000. Since all debts
         are paid from your probated property, however, the payments will first come out of your daughter’s share, leaving her with less than her brother.
      

      CAN I LEAVE MY MONEY TO WHOMEVER I WANT?
      

      Yes and no.
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