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Dedication

Volume Two

Max McRae
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Max McRae, like Ron Gore, was not the one who thought of starting a hazmat team. However, he is the father of hazmat response in Houston. According to retired hazmat team member Bill Hand, “District Chief McRae was happy at Station 28. However, Chief McRae was the type of guy that would do what asked and do it to the best he could.” McRae was the early force who brought the Houston hazmat team together and was there when the team was first placed in service. McRae became the first team coordinator, a position he retained until his retirement in August of 1994 after 40 years of service. Chief McRae has since passed away. In spite of their reluctance and apprehensions in the beginning, Chief McRae and Hand went on to do an outstanding job for the Houston hazmat team and had the respect and admiration of hazmat personnel throughout the United States and beyond.
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Preface

Standards of care are nothing new to emergency response. Emergency medical personnel are bound by a standard of care based upon their level of training. It is enforced in local laws by the Emergency Medical Agency providing the care and by the medical director of that agency. Primary caregivers are emergency medical technicians (EMTs) and paramedics. Some additional responsibilities are given to EMTs if properly trained. However, both levels are allowed to only practice based upon the Standard of Care, which is largely based upon the amount of training and certification of the Emergency Medical Service (EMS) personnel. EMTs are limited on the level of life support they can give. Even if they know how to perform a procedure, such as cutting an opening in the throat to ventilate a choking victim, the Standard of Care prevents them from doing it. So, in some cases, a person may die if the proper level of life support is not available.

Emergency responders are also required to operate within a Standard of Care for response to hazardous materials and Weapons of Mass Destruction (WMD) incidents. It is based upon federal law, federal regulations, and consensus standards. It is also based upon lessons learned from previous incidents. Chemicals and compounds have been known to exist for centuries. Emergency responders have dealt with them for many years and often referred to them as chemicals or by their common chemical names, if known, such as gasoline, propane, ammonium nitrate, chlorine, and ammonia, to name a few. Initially, most of the knowledge gained about chemical responses came from experience, some good and some bad. Incidents have occurred over the years that resulted in the deaths and injuries of emergency response personnel operating at the scenes of chemical incidents—Texas City, TX (ammonium nitrate); Crescent City, IL (propane); Waverly, TN (liquefied petroleum gas); Kingman, AZ (propane); Kansas City, MO (gasoline); West, TX (ammonium nitrate); and many others. Once we have the appropriate level of hazmat training for the job we are being asked to do, we need to become familiar with the common hazardous materials in our communities that have historically killed emergency responders. Not every community will have all of them, but most will have some.

We should know as much as we can find out about historically dangerous common hazardous materials and their containers, and be familiar with the locations they are stored and used in our communities; perhaps we can prevent firefighter deaths and injuries resulting from these chemicals. Other chemicals will be present in many communities, most fairly common. Responders need to take the time to identify all of the major hazardous materials they may face in a local incident. Commodity flow studies can be conducted to determine which hazardous materials are shipped through our jurisdictions. Knowing all of them will be almost impossible. Statistically, the chances are relatively remote that any one community will experience a major hazmat incident from a transient hazardous material.

Planning is one of the most important tasks in all of hazmat response and community protection. Several types of plans will be discussed in Volume 2, including the site-specific plan, LEPC plan, your own hazmat response plan, and on-scene planning. Knowing your plans will help to more efficiently deal with any hazardous materials incident when and if one occurs. One of the most important aspects of the planning process is identifying what the hazardous materials in your community are, then how are they going to affect the community and emergency responders if they escape their containers, and finally, how are responders going to deal with the materials and bring the community back to normal again.
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Hazards Defined

Statistics and details for fixed site and rail transportation incidents involving chemicals go back to the mid-1800s. Hundreds of people died in rail accidents in the 1800s and early 1900s. None of them involved chemicals; they all died in derailments of passenger trains. Not until 1959 was the first recorded derailment involving the release of hazardous materials, where liquefied petroleum gas (LPG) (one of the common chemicals) escaped from its container and killed 23 civilians in Meldrim, GA. This incident is also known as the “Meldrim trestle disaster.” Since that time, the Interstate Commerce Commission and its predecessor, the National Transportation Safety Board (NTSB), have reported just 44 train derailments where chemicals escaped their containers. Not much data is available outside of searching news clippings on fixed facility chemical releases. Newspaper research for Hazmatology: The Science of Hazardous Materials has revealed some interesting statistics. My first discovery of a chemical incident that involved an explosion occurred in 1841 in Syracuse, NY. Twenty-five kegs of black powder exploded, killing over 30 civilians and injuring over 50. Explosives were typical sources of deaths among civilians and firefighters through the 1800s well into the 1900s. Explosive incidents increased in times of war as ammunition plants geared up production to meet the war needs. These incidents were noticed around the Civil War, World War I and World War II.



Dover, NJ, July 10, 1926, Picatinny Arsenal Munitions Explosion

On July 10, 1926, an explosion occurred at DNASD that killed nearly two dozen people, shaking the U.S. military to its core (Figure 2.1). The cause was not mechanical failure, human error, or sabotage; but it was Mother Nature. A single lightning strike during a thunderstorm was the likely source. Shortly after 5:00 in the evening, the thunderstorm produced a bolt of lightning that struck the storage depot at Picatinny Arsenal. More than 600,000 tons of explosives stored inside the depot detonated, resulting in one of the most catastrophic explosions in the United States. The blast completely destroyed nearly 200 buildings in a 1/2-mile radius, resulting in $47 million in damages (more than $631 million today), 21 deaths and dozens more injuries. The explosion was so powerful that people reported finding debris nearly 22 miles away.


[image: A black and white photo of artillery shells scattered amidst debris and rubble, with a damaged structure in the background.]

Figure 2.1  On July 10, 1926, an explosion occurred at DNASD that killed nearly two dozen people, shaking the U.S. military to its core.



The incident at the Picatinny Arsenal prompted the U.S. government to get serious about explosives safety. Shortly after the explosion, Congress created the Department of Defense Explosives Safety Board, a board that exists to “provide oversight of the development, manufacture, testing, maintenance, demilitarization, handling, transportation and storage of “explosives” within the military.” The board exists to this day.

Late in the 1860s, oil was discovered in Pennsylvania which brought a new source of death and destruction. From then on, it was mostly oil and explosives that caused death and injury. In those days, there was little if any regulation of chemicals or zoning requirements. Explosives use, storage and manufacturer could be found in residential neighborhoods and main street business districts. Televisions and radios did not exist and traveling performers were scarce. Citizens flocked to fires to socialize and be entertained. Unfortunately, many explosions happened after the fire department and crowds were at the scene of a fire. Explosions and chemical incidents involved common materials in place at the time. History seems to have repeated itself over the years since 1841.

Medical care is likely another reason why so many civilians and firefighters died in fires and explosions from 1841 until the mid-1900s. Not every community had access to a hospital. Even when they did, hospitals in those days did not have mass casualty plans. Doctors were in short supply in many communities, and on-scene emergency medical care was still over a hundred years away. Undertakers had the closest thing to an ambulance, and that continued into the 1960s in some areas of the United States.


Author’s Note: Just out of high school, one of my jobs was working for a furniture store doing odd jobs and delivering furniture. For reasons unknown to me, it was not uncommon for undertakers to also own a furniture store. This furniture store in Davenport, Nebraska, was owned by the undertaker. When I was hired, he found out I had been a volunteer firefighter for a couple of years. After that it was my job to drive the ambulance when it was requested. The Cadillac hearse was turned into an ambulance by simply installing a light into a custom bracket on top of the vehicle. The siren was hidden under the hood, and switches for each were installed on the dash board. My only training was Boy Scout First Aid, and my only proof my merit badge. Emergency medical technicians wouldn’t be invented for another 5 years in 1973 when I first became an Emergency Medical Technician (EMT). So, for now it was load and go.



Local, state and federal laws and regulations were slow coming, which eventually helped curb the numbers of explosions involving explosives in manufacture, transportation and storage. Zoning took even longer. Following the evolution of unions, in addition to pay issues, they also were concerned about worker safety. Although their only tool to make progress in safety issues was work stoppages, which often became violent in nature, companies would hire private security firms like Pinkerton’s for strike busting purposes.

After the discovery of oil, it wasn’t long before the invention of vehicles powered by engines utilizing petroleum-based fuels, including the motorization of many fire departments (Figure 2.2). Now in addition to railroads, another form of transportation was evolving. Prior to hazardous materials regulations, there were a number of transportation accidents on the road and the rail, and fixed facilities that killed firefighters into the 1980s. Railroads began policing themselves and developing safety devices to make railroad transportation of hazardous materials safer. Creation of the U.S. Department of Transportation (DOT) resulted in tools for emergency responders to help identify containers and hazards of chemicals.


[image: A vintage fire truck with a ladder and firefighting equipment, driven by two men in uniforms, in front of a building labeled COMPANY.]

Figure 2.2  After the discovery of oil, it wasn’t long before the invention of vehicles powered by engines utilizing petroleum-based fuels, including the motorization of many fire departments. (Courtesy of Beatrice NE Fire Department.)



Following the chemical release in Bhopal, India, mandated training and response regulations in the United States made hazardous materials response safer and more efficient. Since the formation of the Chemical Safety Board (CSB) in 1998, there have been 133 major incidents involving escaping or exploding chemicals at fixed facilities. Highway transportation incidents occur more frequently than rail or fixed facility incidents, and some very serious ones have killed firefighters (Figure 2.3). However, the vast majority of them are handled successfully by firefighters and hazardous materials responders.


[image: Highway transportation incidents with damaged vehicles are more frequent than rail or fixed facility incidents, with some severe cases resulting in firefighter fatalities.]

Figure 2.3  Highway transportation incidents occur more frequently than rail or fixed facility incidents, and some very serious ones have killed firefighters. (Courtesy of Marshalls Creek Fire Department.)



The modern-day coinage of the term “hazardous material” occurred in the mid-1970s, when the DOT established a definition of hazardous material (Figure 2.4). The term “dangerous goods,” which means the same thing, is used outside the United States. DOT began the first major regulation of hazardous materials in transportation, including a hazard-class and placard and label system for identifying hazardous materials. As other federal agencies began developing regulations dealing with hazardous materials storage and use, different names were also created. The U.S. Occupational Safety and Health Administration (OSHA) and the U.S. Environmental Protection Agency (EPA) both refer to hazardous materials as “hazardous substances.” The EPA also regulates chemicals that no longer have a commercial value.
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Figure 2.4  The modern-day coinage of the term “hazardous material” occurred in the mid-1970s, when the DOT established a definition of hazardous material. (From DOT.)



When chemicals are no longer useful for their intended purpose, they become hazardous waste. Hazardous waste is regulated in the workplaces where it is generated, during transportation to a disposal site and when it is disposed of. For example, gasoline (Figure 2.5), when transported, is a hazardous material regulated by the DOT. When a tanker offloads gasoline into an underground storage tank at a gasoline station, it becomes a hazardous substance regulated by the EPA and OSHA. If any gasoline is spilled on the ground during the offloading, it would become hazardous waste, regulated by OSHA, EPA and DOT. There are different names for the same gasoline, depending on whether it was transported, in fixed storage or spilled. For the purposes of this column, we will use the term “hazardous material” interchangeably with all other agency terminologies.


[image: A large tanker truck with a CAUTION sign on a road, transporting gasoline.]

Figure 2.5  Gasoline, when transported, is a hazardous material regulated by the DOT.



After the Bhopal incident, the U.S. Congress passed the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA), also known as the Superfund Amendments and Reauthorization Act (SARA). Congress was concerned that such an incident could happen here. Additionally, Congress was also concerned about the level of preparedness and training available to deal with an incident of the magnitude of Bhopal. With the passage of this important legislation, the federal government for the first time mandated levels of training and competency for emergency responders to hazardous materials releases.



Development of Hazmat Laws and Regulations


How Legislative and Regulatory Process Works

Laws are enacted by a legislative body, such as Congress, state legislatures, county governing boards and local city councils and boards. These legislative bodies have no means to enforce the laws they pass. If laws must be enforced, that task is passed on to an enforcement or regulatory agency that forms procedures or regulations to implement the law. On the federal level, laws that concern hazardous materials are generally passed on to the U.S. Occupational Safety and Health Administration (OSHA), Environmental Protection Agency (EPA) or Department of Transportation (DOT).

When the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) was passed by Congress, OSHA and EPA were tasked with developing regulations to implement the requirements of the act. OSHA 1910:120 and EPA 40 CFR 311 are identical regulations dictated by federal laws that apply to emergency responders that may respond to hazmat incidents.

In simple terms, the regulations determine what emergency responders are allowed to do and what they are not. Some states have a delegated authority to enforce OSHA regulations. In those states, hazmat regulations are enforced by the state OSHA. In states that do not have a state OSHA, the EPA regulations are enforced. So, whether responders are in an OSHA state or a non-OSHA state, they are covered by the federal regulations for hazmat responses.

National Fire Protection Association (NFPA) standards, while they are not laws, are consensus standards developed by committees that determine what is appropriate for each level of hazmat response and what is not. A jurisdiction may implement NFPA standards, which makes them required in that jurisdiction, much like a regulation. While NFPA standards are not laws, they are the recognized way of addressing issues that face the fire service and other organizations today, including hazmat responses. Hazmat first responders may include fire, police, EMS, public works industrial personnel and other public and private workers.

OSHA and EPA regulations governing training requirements for hazmat responses establish five levels of competency for hazardous materials responders. According to OSHA 1810.120, “competent” means possessing the skills, knowledge, experience and judgment to perform assigned tasks or activities satisfactorily as determined by the employer. All responders must be trained specifically for the level at which they are expected to perform by their employers. Employers are charged with the responsibility of determining the level of response and what training is required for that level, and developing standard operating procedures (SOPs) or standard operating guidelines (SOGs) for hazmat responses in their jurisdictions.

There are five levels of hazardous materials responder training:


	First responder awareness


	First responder operations


	Technician


	Specialist


	Incident commander




These five levels are also used in the NFPA 472 Standard for Competence of Responders to Hazardous Materials/Weapons of Mass Destruction Incidents. The NFPA standard provides much more detail than does OSHA 1910.120. Additional competencies for emergency medical personnel are outlined in NFPA 473. Each level of response has associated with it certain competencies and limitations placed upon emergency responders for their safety. Along with the legislation and standards mentioned above comes an implied “Standard of Care” associated with responses to hazardous materials incidents. A Standard of Care is the level of competence anticipated or mandated during the performance of a service or duty. A Standard of Care is not static but constantly changing, influenced by laws, regulations, consensus standards, knowledge and experience. Standards of Care are not new to emergency response personnel.

Hazmat response personnel have limitations on what functions they can perform at the scene of a hazardous materials incident. Limitations are based upon the level of knowledge, experience, training and the availability of personnel protective equipment (PPE) and supplies. Awareness, operations, technician, specialist and incident command personnel may also have limitations, based upon the jurisdiction with which they belong. Recognition of the existence of hazardous materials is the single most important task any emergency responder can do upon arrival at an incident scene. Generally, hazardous materials scenes are divided into zones for the safety of personnel. These may include “cold,” “warm” and “hot” zones (Figure 2.6). The hot zone is where the hazardous materials are located, and the greatest danger exists for response personnel. The “warm” zone is where decontamination takes place. The “cold” zone is everywhere else and should not present an immediate danger to personnel.


[image: Isolation Zones are depicted with two concentric circles: Hot Zone: where hazardous materials are located. Warm Zone: where decontamination takes place. Cold Zone: everywhere else.]

Figure 2.6  Generally, hazardous materials scenes are divided into zones for the safety of personnel. These may include “cold,” “warm” and “hot” zones.



According to OSHA, awareness-level personnel are those who, in the course of their normal duties, could encounter an emergency involving hazardous materials and who are expected to recognize the presence of the hazardous materials, protect themselves, call for trained personnel and secure the area. An example would be department of roads or public works, law enforcement and utilities personnel. When emergency response organizations respond to a hazmat incident, OSHA has said in a formal interpretation (July 25, 2007) that those responders should be operations-level personnel who first arrive at the scene of the incident. Operations-level personnel are those who respond to a hazmat incident for the purpose of protecting nearby persons, the environment or property from the effects of the release. Operations-level personnel are required to have awareness training as well as an additional 8 h of operations-level training. Awareness- and operations-level personnel do not enter the hot zone.

Technician-level responders are members of organized hazmat response teams (Figure 2.7). They may enter the hot zone and work in close proximity to hazardous materials if they have the proper chemical protective clothing, respiratory protection, mitigation equipment and training. Specialist personnel are those who are trained to the technician level and have additional training in an area of expertise such as rail cars or particular chemicals. The incident commander level requires training to a minimum of the awareness and operations levels (minimum 24 hours) and competencies outlined in OSHA 1910.120 and NFPA 472 for that position (Figure 2.8).


[image: Two technicians in hazmat suits are working with equipment in a hazardous materials response scenario.]

Figure 2.7  Technician-level responders are members of organized hazmat response teams. (From U.S. Coast Guard Atlantic Strike Team.)




[image: Four people in safety gear talk near a building. One is a tactical officer, another is an incident commander.]

Figure 2.8  The incident commander level requires training to a minimum of the awareness and operations levels (minimum 24 h).



NFPA 472 identifies the incident commander as the person responsible for all incident activities, including the development of strategies and tactics and the ordering and release of resources. OSHA philosophy on dealing with hazardous materials is actually quite simple—they want employers to train and equip their employees for the jobs they are called upon to do. Some response organizations, because of reduced staffing levels, use operations-level personnel to conduct decontamination. These personnel are not technicians but rather trained and equipped operations-level personnel. This is an acceptable practice because operations-level personnel are trained and equipped to do decontamination (OSHA, NFPA).



Legal Ramifications

In today’s litigious society, even emergency responders and response organizations can be sued for not following a Standard of Care (Figure 2.9). Several legal terms should be known by responders and response organizations. The first term is liability, which is defined as owing a responsibility or duty to act. All emergency responders have a responsibility or duty to act when called to the scene of an incident involving hazardous materials. Those responsibilities should be outlined in the organization’s SOPs. The only way to eliminate that liability would be to quit being an emergency responder.
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Figure 2.9  In today’s litigious society, even emergency responders and organizations can be sued for not following a Standard of Care.



If response personnel operate outside the organization’s SOPs or the hazardous materials Standard of Care, they may be determined to be negligent in the performance of their duties. Negligence is the performance outside of the accepted Standard of Care. Negligence can be the fault of the responder, officer, organization or employer. It is possible to be negligent without knowing it. However, I am sure you have heard the saying, “Ignorance of the law is no excuse.” Gross negligence occurs when a person, officer, organization or employer willfully operates outside of the Standard of Care, for example, if the organization/employer does not provide the required level of training for employees. More important, response personnel may be injured or killed if not following local SOPs or the hazardous materials Standard of Care. Hazmat response organizations, officers and personnel should be aware of and implement the requirements of OSHA 1910.120 and NFPA standards 472 and 473 in their operations.


Author’s Note: In my opinion, it is pretty simple. I have always believed that the basic premise of the Hazardous Materials Standard of Care is that responders must be trained and equipped to do the job they are asked to do. [This was confirmed in an OSHA Formal Interpretation (August 20, 1991).]



This volume presents the hazardous materials legislation, regulations, legal issues and background that make up the Hazmat Standard of Care. Also included are the planning process for hazardous materials and the Incident Command System, National Incident Management System, and a look at historical incidents and how they ultimately led to a standard of care.




Elements of the Hazardous Materials Standard of Care


Legal Pit Falls

Law schools across the country are graduating lawyers on a continual basis. Most lawyers in my opinion have good intentions and enter the profession to help people and make a difference in the legal system. There are some, however, who are in the business to make money, lots of money by suing someone as often as they can. Lawyers are at an advantage because they know the law and have a choice of using it to the clients’ advantage or to their advantage. My comments come from personal experience in choosing the wrong lawyer out of ignorance. All of that said, public officials including emergency responders are fair game for law suits. Now anyone can sue anyone else for anything at any time. That doesn’t, however, mean they will win in court. Nonetheless, when sued most people have to get themselves a lawyer, the cost of which is not cheap. You will spend a great deal of time and money, not to mention the stress to prove your side of the case and hopefully win in court.

There is nothing you can do to prevent a law suit. But you can make sure you will likely win the case by being aware if the standard of care and making sure you do the right things when responding to hazardous materials incidents.



Definition of Liability

“The duty or responsibility to act, provide a service, or perform a duty.” Do emergency responders have a responsibility to act, provide a service, or perform a duty? Yes! Whether firefighters, EMS, hazmat or law enforcement, when we began our careers, we accepted those requirements. It doesn’t matter if we are career or volunteer; when we became a part of an emergency response organization, we agreed to accept that liability. It doesn’t matter whether we knew that at the time or not. Ignorance of the law is no excuse. Emergency responders set out each and every day to do the best job they can for the people they are responsible for serving. In spite of our good intentions, there are those out there waiting for us to screw up. The road to hell is paved with good intentions. Responders must be alert to the fact that regardless of how well intended our actions are, we can get sued. Make sure you are following your department’s standard operating procedures (SOPs) and guidelines (SOGs) each and every time we respond to an emergency.

Lawyers are not the only ones we have to look out for. Unfortunately, too often in our society everything is about money. Fire departments have been sued by home owners and insurance companies because they let an insured property be damaged beyond what was expected. Sure there can be mitigating circumstances, but it can cost your department and you a lot of time and money to defend your actions. Let’s look at some legal terms that you should be familiar with.



Types of Liability

Vicarious liability: According to the Legal Dictionary, “Vicarious liability, sometimes referred to as ‘imputed liability’, is a legal concept that assigns liability to an individual who did not actually cause the harm, but who has a specific superior legal relationship to the person who did cause the harm. Vicarious liability most commonly comes into play when an employee has acted in a negligent manner for which the employer will be held responsible.” Everyone at one time or another makes mistakes. We are human and no one is perfect. As long as negligent acts or omissions were not intentional on your part, you would likely be protected against personnel litigation and responsibility by the protective legal umbrella of your organization.

Individual liability: This means the liability falls on the individual, and they are solely responsible for their own negligent acts or omissions. This umbrella that protected you previously may fold up if your actions are outside of the scope of your job training, standard of care or duties. For example, if you are an EMT you are bound by the standard of care and limited in the services you can perform, regardless of the situation you are in. Hazardous materials personnel are also bound by a standard of care that limits what they can do based upon their level of training and protective equipment available to them. Responders (career or volunteer) take on a big responsibility when they choose the emergency services profession. Intended actions taken that are unlawful or cause harm without legal justification or excuse will likely fold your umbrella, and you would be held personally liable.



Types of Negligence

Negligence: According to the Legal Dictionary, negligence means “Failure to exercise the care toward others which a reasonable or prudent person would do in the circumstances, or taking action which such a reasonable person would not. Negligence is accidental.” A number of things could cause an emergency responder to be unintentionally negligent. Such as, just forgetting to do something that you would normally do because you were preoccupied with other issues or distracted by something on the incident scene.

Gross negligence: According to the Legal Dictionary, gross negligence means “carelessness which is in reckless disregard for the safety or lives of others, and is so great it appears to be a conscious violation of other people’s rights to safety. It is more than simple inadvertence, but it is just shy of being intentionally evil.” For example, you are an EMT and eating in a restaurant. Another patron of the facility starts choking, and you perform the Heimlich maneuver with no success. You then take a pocket knife and cut into the windpipe so the person can breathe. The person you were trying to help died from loss of blood. You are a medical professional, you acted outside your standard of care for your level of training and you acted intentionally. You could be found grossly negligent. Another example is as follows: as a hazardous materials responder, you arrive on scene and find an injured person lying next to a tanker truck leaking a visible gas vapor. The truck has a poison gas placard and is stenciled “Inhalation Hazard” clearly displayed in your view. You decide to rush in and try to save the downed person. You are overcome and die next to the dead civilian. Your family sues the fire department for wrongful death. In court, the following facts are presented by the defense attorney for the fire department:


	You violated departmental SOPs and SOGs.


	You violated the hazmat standard of care.


	You entered the hot zone without proper training and protective clothing.


	You were found grossly negligent and the suit was thrown out.




Operating outside of a standard of care, failure to operate within departmental policies, and failure to have the proper training and personnel protective equipment have some high costs. Don’t find yourself in a situation that may cost you your life and your family’s loss of you and benefits. Take hazardous materials regulations and standards seriously. Emergency responders are not exempt from litigation. Operate by gross negligence and you are on your own. Your personnel resources can be attached by a court judgment against you. Do not take chances, the cost is too high, and follow the hazardous materials standard of care (Legal Dictionary).

Four elements of negligence: In order for you to be found negligent for your actions, four factors must be proven. First of all, you must have had a duty to act. If you did not have a duty, you cannot be found to be negligent. Second, you had a duty to act and you failed to perform that duty. Third, there had to be some actual loss to the injured party. Lastly, there has to be a causal connection between the act of the wrong doer and a resulting injury. All of these factors need to be considered before you can be determined to be negligent.

Malfeasance: According to Webster’s Dictionary, malfeasance means “wrongdoing or misconduct especially by a public official.” Misconduct that is willful in terms of hazardous materials response is gross negligence. Failing to perform your duty under the standard of care, according to your job description, follow SOPs or SOGs that could be determined to be malfeasance (Webster's Dictionary).



Sovereign Immunity

According to Web Legal Advise, “Sovereign immunity traces its origins from early English law. Generally, it is the doctrine that the sovereign or government cannot commit a legal wrong and is immune from civil suit or criminal prosecution. For a person individually to be immune to suit, they must be acting as an arm of the government. In many cases, the government has waived this immunity to allow for suits.” In order for the governmental unit to be sued, they must give their permission. Oftentimes, states will allow a suit to take place. Employees of a governmental unit in order to be covered by the sovereign immunity “umbrella” they must be free of gross negligence in their actions (Web Legal Advice).



Regulatory Enforcement

Occupational Health and Safety Administration (OSHA) is responsible for the health and safety of workers in the workplace. This includes firefighters, EMS personnel and hazardous materials responders. OSHA Regulation CFR 1910.120(q) applies directly to emergency responders to hazardous materials incidents. Before OSHA was created, there was little if any regulated safety in the workplace, except for union efforts. OSHA regulations were the first regulation of response to hazardous materials incidents and requirements for training of personnel. OSHA also provides inspection of facilities, investigation of fatalities, accidents and workplace complaints.


OSHA Enforcement


	Technical violation—minor violation with minimal potential for harm


	Serious violation—substantial probability that death or serious physical harm could result, and the employer knew or should have known of the hazard


	Willful violation—intentional disregard or plain indifference


	Maximum OSHA Violation Penalties 2019




	Type of violation

	Penalty






	Serious

	$13,260 per violation




	Failure to abate

	$13,260 per day beyond the abatement date




	Willful or repeated

	$132,598 per violation









OSHA is not in the business of making money from violators of its regulations. When compliance cannot be obtained by voluntary compliance, OSHA will levy fines. Citations and fines may also be negotiation through a hearing. Through this negotiation, fines may be eliminated if steps are taken to correct violations. Instead of collecting fines and having them put into the OSHA coffers, they may allow the fined entity to purchase equipment or supplies for local response agencies. Most actions taken by OSHA are civil in nature up to and including court enforcement as a final option. Criminal actions may also be sought in cases where willful or repeated acts have taken place, especially if these acts have resulted in serious injury or loss of life. Criminal actions can result in fines, imprisonment or both (OSHA).




Incidents That Caused Regulatory Change

Unfortunately, our society is often reactive rather than proactive. Monetary issues sometimes outpace safety issues when economic ventures are undertaken. During the 1800s, lack of attention to safety issues was more of a lack of technology and understanding than they were intentional. Nonetheless, the 1800s and early to mid-1900s were filled with disasters of such a magnitude that it forced society to make changes the way it looked at all aspects of safety (Figure 2.10). Regulations and codes were developed, retroactively, but a culture of safety issues in the way we live started to develop. Over the years, the concept evolved into agencies both government and private developing regulations and standards for making our lives and workplaces safer from disaster.
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Figure 2.10  The 1800s and early to mid-1900s were filled with disasters of such a magnitude that it forced society to make changes the way it looked at all aspects of safety. (Courtesy: Kansas City, MO, Fire Department.)




Fires

From the time of the creation of our country, cities across the United States experienced conflagrations that led to formation of organized fire departments and prevention efforts for our communities. Today’s modern fire department evolved from bucket brigades over a period of more than 200 years. Sometimes progress in the fire service has been slow and has not kept up with technology. It has been said that the fire service is 200 years of tradition totally unaffected by progress. Along the way fire disasters have given us a push to improve equipment and fire prevention codes.



Great Chicago Fire

On October 10, 1871, during a very long period of hot, dry windy conditions compounded by prevalent wood construction, one of the most famous conflagrations in U.S. history began (Figure 2.11). The origin of the fire was in the area of 137 DeKoven Street, the site of the present-day Chicago Fire Department Training Center. Folklore attributed the ignition of the fire to Mrs. Catherine O’Leary’s cow kicked over a lantern. That theory was debunked by the Chicago City Council Committee on Police and Fire nearly 126 years after the fire, and O’Leary was exonerated along with her infamous cow. Flames killed over 300 people, consumed 3.3 square miles of Chicago and left 100,000 people homeless.


[image: A black and white photo of the Great Chicago Fire aftermath with two horse carriages on the road.]

Figure 2.11  On October 10, 1871, during a very long period of hot, dry windy conditions compounded by prevalent wood construction, one of the most famous conflagrations in U.S. history began, “The Great Chicago Fire.”



The following year, the Chicago City Council mandated the use of fire-resistant materials, such as brick in the construction of future downtown buildings. The iron industry also developed a way to fireproof iron columns with porous terra-cotta. This advance was among the factors, including the introduction of steel frame construction, that made possible the invention of the skyscraper in Chicago (Great Chicago Fire).



Baltimore City Fire

On February 7, 1904, another great conflagration consumed portions of downtown in Baltimore, Maryland (Figure 2.12). It destroyed much of central Baltimore and over 1,500 buildings, in an area of two-tenths of a square mile. Unlike Chicago, building construction in Baltimore was largely masonry construction and multiple story buildings. It is considered the third largest conflagration in the United States behind the Great Chicago Fire and the San Francisco Earth Quake Fire. Fire departments responded from as far away as Philadelphia and Washington, DC, with over 1,200 firefighters to battle the blaze. However, it was discovered that there were many different types of hose couplings, and out of town firefighters could not hook up to fire hydrants or couple other departments’ hoses together.


[image: 1904 Baltimore fire scene with destroyed buildings, debris, and smoke.]

Figure 2.12  On February 7, 1904, another great conflagration consumed portions of downtown in Baltimore, Maryland. It destroyed much of central Baltimore and over 1,500 buildings, in an area of two-tenths of a square mile.



The Baltimore Fire led to a national standard hose thread which is still in use today. Additionally, the city adopted a building code, stressing fireproof materials in construction of buildings (Maryland State Archives).



Triangle Shirtwaist Fire, New York City

March 25, 1911, was the deadliest industrial disaster in the history of the city and one of the worst in U.S. history (Figure 2.13). Killed in the fire were 123 women and 23 men. The factory was located on the eighth, ninth and tenth floors of the Asch Building located at 23–29 Washington Place on the corner of Greene and Washington Place, in the Greenwich Village neighborhood of Manhattan. The building still stands today and has been designated a National Historic Landmark and New York City Landmark.


[image: Firefighters combat a fire in a tall building, spraying water as smoke rises. Crowds watch from below.]

Figure 2.13  March 25, 1911, was the deadliest industrial disaster in the history of the city and one of the worst in U.S. history. Killed in the fire were 123 women and 23 men.



At approximately 4:40 p.m. as the work day was ending, a fire flared up in a scrap bin under one of the cutter’s tables at the northeast corner of the eighth floor. The fires alarm was sent by a passerby on Washington Place who saw smoke coming from the eighth floor at 4:45 p.m. Doors to stairwells and exits had been locked by owners, then a common practice to prevent workers from taking unauthorized breaks and to reduce theft. Many trapped by the fire and smoke were forced to jump from high windows to their death. Others were killed by the fire and smoke inhalation.

The Fire Marshal concluded that the likely cause of the fire was the disposal of an unextinguished match or cigarette butt in the scrap bin, full of a month’s worth of accumulated cuttings by the time of the fire. The fire led to legislation requiring improved factory safety standards and the formation of the International Ladies’ Garment Workers Union (ILGWU), which fought for better working conditions for sweatshop workers (Labor NY.Gov).



Our Lady of the Angels (OLA) Fire, Chicago, IL

On Monday, December 1, 1958, fire broke out at the Our Lady of the Angels School, a K-8 Catholic School, which was located at 909 Avers Avenue in the Humboldt Park neighborhood on Chicago’s West side (December 1, 2018, marked the 60th anniversary of the OLA tragedy).
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