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Preface

This book grew out of our concern with what we saw as a major gap between cultural values and medical technology, most dramatically focused in the areas of conception, birth, and neonatality. In order to begin to address that gap, social scientists studying health and reproduction were brought together in November 1985 at the American Anthropological Association meeting in Washington, D.C., to present their research. In March of 1986, a similar group of experts came together in Reno, Nevada, to give their views at the meeting of the Socity for Applied Anthropology. The 1985 and 1986 symposia reflected a small segment of a larger group of social scientists concerned with ethical dilemmas generated by the interface of cultural values, medical technology, and human reproduction. This book brings together current research data and analysis particularly relevant for social scientists as well as nurses, public health professionals, and physicians. By drawing on experts in social science, ethics, medicine, and law, we have tried to provide a multidisciplinary perspective on some of the social and ethical issues generated by the new reproductive technologies.

We want to thank several people who helped put this book together, particularly our editorial assistant, Lois Randolph. Lois carefully read each chapter and gave us the benefit of her knowledge and insight, Diane Rambeau and Patricia Miller-Shaivitz, both graduate students in the Department of Anthropology at the University of South Florida; Rebecca Miller-Jones, graduate secretary in the Department of Anthropology at the University of South Florida; and Pamela Wilson from Wayne State University also labored long and well checking notes, correcting grammar, and finding missing information in the bibliographies. Michael Copeland, Nita Desai, and Peter Feller from the Word Processing Center at the University of South Florida and Pamela Wilson from the Department of Obstetrics and Gynecology at Wayne State University facilitated the completion of this book by putting it all on computer tape. We appreciate their help and the contribution of their time, which was made possible by the generosity of the offices of the Dean of Social Sciences at the University of South Florida and the Chairman of Obstetrics and Gynecology at Wayne State University. We also thank our editor, Dean Birkenkamp, for always being accessible to us and supportive of this project. Although we cannot thank the anonymous reviewer by name, those comments provided excellent suggestions—most of which we took seriously and used. Although we are very pleased with the results of the work of all these people, the faults, oversights, and omissions remain ours.

Linda M. Whiteford
Marilyn L. Poland


Introduction

Linda M. Whiteford and Marilyn L. Poland

Recent changes in reproductive technology have altered control of fertility, childbearing, and child rearing and have changed the social definitions of fetus and parenthood. As a result, serious ethical issues are being raised regarding rights and responsibilities of the parties involved. Although we are better able to identify medical problems, we still do not know their social implications nor can we guarantee their desired outcomes. Often, mechanically generated information places people in impossible positions in which they must decide whether to prolong the life and pain of a catastrophically sick infant, to abort a supposedly defective fetus, to use another person exclusively to create a child, or to choose between the rights of a woman and those of her unborn child. In this book, we look at the social contexts in which these decisions are made in order to identify patterns of pressure and influence that affect the decision-makers. Medical decisions affecting reproductive abilities, neonatal survival, prenatal testing, and genetic counseling will never be easy, but they must be made with an awareness of the social costs. These costs, we will argue, become clearer by understanding the effect of personal, organizational, and cultural influences.

This introduction is divided into two parts: (1) a discussion of the three themes that underlie the book and (2) a description of how the book is organized. We begin by establishing general sequelae of reproductive technology: changes in control over reproduction, social consequences of reproductive technology, and ethical dilemmas that result.

Changes in Control of Reproduction

For thousands of years, human females controlled their fertility primarily through cultural practices (prolonged breastfeeding and sanctions against sexual intercourse following birth) and by supernatural means (invoking the goodwill of powerful deities). The course of pregnancy and birth was under similar control. Pregnancy was generally viewed as a woman-centered condition. The concept of a "fetus" represented a potential versus a real being (that is, spirits invaded the body and lived there during pregnancy). And pregnancy itself could result in a living being whose social designation as "child" could vary in time from birth to one year or more later. Birth was also woman-centered and primarily woman-attended; midwives or experienced female kin generally attended birthing women.

The social definition of pregnancy and birth as a natural, woman-centered condition has undergone a dramatic change over the past four centuries. Around 1550, male physicians began to compete with midwives for control over the birth process. Birth technology, such as the use of forceps, was introduced by the medical practitioners of that time. Birth practices based on thousands of years of woman-experience, such as squatting or sitting to give birth have given way to physician-preferred procedures, such as use of the lithotomy position (lying on one's back with legs elevated). King Louis XIV initiated the use of this biologically unnatural pose by women in childbirth so that he could have a better view of one of his favorite events. Pregnancy itself is no longer defined as a normal, natural condition but as an illness requiring medical management.

Women sought physicians and technology rather than midwives because of their growing belief that medical control was superior to control through natural or supernatural means. And, indeed, introduction of modern obstetrics has contributed to safer, healthier birth experiences for women and their infants. In addition, the development of modern methods of contraception and abortion, along with infertility diagnosis and treatment, have given women a form of control over their own fertility that they never had before. Improvements in the ability to diagnose genetic conditions and in the medical care of sick newborns add to the major changes introduced by medical technology.

Although technology has offered women more control over the timing of their pregnancies, has made the process of reproduction safer, and has saved many sick newborns, there have been social costs as well. These costs include women's simultaneous loss of control over some decisions about pregnancy and the care of ill newborns, increased risk of injury because of side effects of medical or surgical procedures, and the potential for inaccurate information leading to unnecessary and even harmful medical interventions.

Women's simultaneous gain and loss of control over reproduction is seen most clearly in the shift in medical and social attention away from the woman to her fetus/child. The shift began as maternal mortality rates fell more rapidly than infant mortality rates, thus focusing attention on the more vulnerable fetus/newborn. The shift in attention was accelerated when ultrasonography, the use of sound waves to produce a computer-enhanced picture of the fetus, altered the social definition of fetus from "potential" to "real," with concomitant legal arguments for fetal rights. This has placed the rights of the mother in conflict with those of her fetus when the health or life of one is jeopardized.

Women's control over reproduction and parenthood has also been challenged by considerations of social status, particularly when status is linked with conception technology, such as artificial insemination as used in surrogacy arrangements. In the "Baby M" case, for example, the judge upheld the contract between the biological mother and the more affluent biological father and his wife (the social mother). This legal decision gave control over the child to the biological father, who initially purchased the contract. Thus, status differences, defined by wealth and education, also play a role in who gets pregnant and who controls pregnancy and child rearing.

Women and infants have largely benefited from modern medicine, but the use of medical technology is also associated with risks of harmful effects. For example, although more sick newborns are being saved, some of these infants will bear the scars of the technology that allowed them to live. Cognitive and emotional deficits are often associated with some severely ill infants. Chronic medical problems, some requiring the need for expensive and difficult treatments, such as respirator assistance at home, may also result. The growing number of these children in the United States reflects the increased use of technology and a change in social and medical attitudes toward the sick newborn from one of little interference with the natural course to doing everything possible to save the child's life. This change in attitude has had an impact on parental decisionmaking in two ways. First, decisions by parents to withhold potentially lifesaving technology are being overridden by the courts, despite the fact that the parents are the ones responsible for the continuing care of the child with a chronic condition. Second, there is great potential to communicate bias in favor of intervention when parents do have a choice, such as in genetic counseling. In both instances, parental participation in decisions about an abnormal fetus or newborn is encouraged, if not required; yet the power of technology is so compelling that decisions based on it may, at times, override parental preferences.

The final cost of technology is the potential for false and inaccurate information leading to decisions that are not in the best interests of mother or infant. This is best seen in several cases of court-ordered cesarean section in which placenta previa (location of the placenta over the cervical os, or opening to the uterus) was misdiagnosed and the mother ordered to undergo surgery to save the life of her fetus, only to have a normal vaginal birth subsequently. Thus, increasingly, technology and those who control it have the final word in determining the "nature" of pregnancy, birth, and the care of sick newborns.

Social Consequences of Reproductive Technology

The new reproductive technologies, such as in vitro fertilization, artificial insemination by donor (AID), surrogacy, and embryo transfer have followed the introduction of dependable birth-control methods. Sex without reproduction was made possible by reliable contraception. Now, medicine and commerce offer reproduction without sex. Completing the separation between sex and reproduction, and between conception and sexual intercourse, opens new dimensions of legal, ethical, and social consequences.

Roughly one in every six married couples of childbearing age in the United States is infertile. The availability of technologically assisted conception and the increasing number of couples affected by infertility suggests that recourse to medical interventions will increase. More couples will enter into agreements with lawyers, psychiatrists, and others to broker their fertility in order to provide them with a child.

Knowledge of fertility brokering has resulted in social controversy by raising public questions about private topics. Public opinion, reflecting changing private views, has come to accept some forms of reproductive technology while still debating other forms. In 1973, when John and Doris Zio attempted to become the first parents of an in vitro fertilized baby, the attending physician was rebuked by his superior for engaging in what was then considered "dangerous and unethical practices," and the incubator was opened, killing the fertilized embryo. Practices that were unacceptable to the supervising physician and Columbia-Presbyterian Hospital in New York in 1973 were no longer considered unethical ten years later in 1983, when the same supervising physician was made the director of the hospital's new in vitro fertilization program. Social opinion had changed sufficiently so as to reclassify the concept of in vitro fertilization; what had been considered a "dangerous and unethical" process had become medically and socially acceptable.

Changing public opinion and increasingly sophisticated medical technology raise questions about reproduction never before asked. Surrogacy, for example, forces society to consider its definitions of motherhood. Artificial insemination by donor focuses attention on questions of fatherhood. Rights of physicians, spouses, and even frozen embryos now have to be decided.

In 1979, Illinois became the first state to deal explicitly with legal issues surrounding in vitro fertilization, deciding to make any physician involved in in vitro fertilization the legal guardian of the resultant embryo and liable for prosecution under an 1877 law prohibiting child abuse. In France, the question of who owned donated sperm became a legal issue when Corrine Parpalaix's husband died. Mr. Parpalaix had earlier donated sperm; after his death his widow requested some of the sperm so that she could become pregnant. The sperm bank refused. The man had left no instructions for his sperm, they said. The widow sued the sperm bank for possession of the dead man's seed. The state prosecutor, siding with the sperm bank, argued that the wife had no more right to the dead man's sperm than she had to his feet or ears. The court, to the surprise of the legal experts, decided in favor of the wife, giving Parpalaix her husband's deposit.

As this case shows, the new reproductive technology makes possible unusual questions of ownership and obligations. How should sperm ownership be defined? Is it similar to an organ transplant? Should sperm be thought of as inheritable property? Who should have access to someone's sperm, and who should have the responsibility for its physical protection and the well-being of the resultant child? These are social issues generated by culturally engendered needs and assisted by technological possibilities. Too often, there are no guidelines in place to help with the determination of social decisions. And traditional responses no longer fit the questions.

Who, for instance, will decide the fate of viable embryos orphaned before they are born? When both Mario and Elsa Rios were killed in a plane crash in 1981, they left behind fertilized embryos being stored for future implantation. The embryos are currently being stored in a freezer in Melbourne, Australia. The Australian government has given permission for them to be destroyed but is reluctant to act on that permission. Their destruction would be the final termination of the Rios's reproductive potential. Under ordinary circumstances, the Rios's ability to reproduce would have unavoidably ended with their deaths. No further human decisions would have been required. Now, however, humans must decide what should be done with the Rios's embryos. Should they be destroyed, saved forever, given to some family member? These are some of the extraordinary questions forced on ordinary people by the new reproductive technologies.

Ethical Dilemmas Incurred by Technology

Recent developments in reproductive technology—such as genetic testing, infertility diagnosis and tratment, maternal and fetal testing, and the care of sick newborns—challenge our current sets of values and principles relating to fertility, maternal responsibility, and parenthood. New technology is changing policy and practice in reproductive and perinatal health care, which in turn change perceptions of patients' choices, autonomy, and physician obligation. Such fundamental changes in this aspect of our culture, and the social implications of those changes, need to be further investigated and better understood.

Many of the dilemmas faced by men and women, as either parents or medical practitioners, stem from the fact that there are no appropriate guidelines for the decisions they must now make. Nor are there guidelines for who should make the decisions. For example, should anyone have the right and responsibility to force an unwilling woman to undergo major surgery (cesarean section), a decision frequently based on technologically generated, but often ambiguous, data? How should decisions be made about the extent of neonatal surgery and the extended use of life supports for critically ill newborns, and who should make those decisions? Whose rights should be most respected in commercial surrogacy, those of the surrogate mother, the biological father, or the child? How should those rights be defined: by legal standards, social mores, or abstract ethical principles? In order to address these dilemmas, we need a clearer understanding of the social implications of technologically assisted reproduction.

The contributors to this book discuss a wide variety of issues surrounding reproduction, including the private and personal domain of infertility, the inability to obtain prenatal care or to choose a birth method, and decisions about how to treat dying infants. In each of these areas, changes in technology have propelled people into unfamiliar situations in which their actions have major and irreversible consequences.

Organization

Intended as an introduction to social and ethical issues surrounding technologically assisted reproduction from an interdisciplinary perspective, this book is organized around the processes and outcomes of decisions surrounding pregnancy and birth. Within these topics are themes of informed consent, patient autonomy, and social inequities in the distribution of power in crisis decisionmaking. It is not meant to be a comprehensive examination of all of the issues but, rather, focuses on several critical topics. Each of the three sections addresses ethical dilemmas created by a particular set of conflicts between technology and human limitations: (1) problems of quality and access to health care during pregnancy and birth, (2) changes in decision-making in treating severely ill newborns, and (3) consequences of family formation by artificial insemination—in particular, the case of commercial surrogacy.

Part One, "Ethics of Quality, Access, and Care During Pregnancy," deals with technology-engendered ethical quandaries in the delivery of quality care before and during birth. The section opens with an analysis by Brigitte Jordan and Susan Irwin of case histories of women who were forced to undergo unwanted cesarean sections. This critical review of the medical and legal decisions made on behalf of the unborn fetus over the objections of the mother reinforces the need to further examine the exercise of power and control over maternal decisionmaking. Rayna Rapp discusses social and cultural barriers to communication during genetic counseling and raises questions about possible bias introduced by the counselor. Marilyn Poland completes this section with her data on sociocultural barriers to prenatal care experienced by indigent women. Two ethical questions are explored: social obligations to provide prenatal care and rights and responsibilities of pregnant women in regard to seeking prenatal care.

Part Two, "Ethical Decisions in the Treatment of Newborns," explores the difficult topic of decision making in the care of catastrophically ill neonates. Renee R. Anspach describes how families and providers are caught in a web of social expectations based on class, gender, and role stereotypes. The neonatal intensive-care unit (NICU) is a social, as well as medical, unit that needs to be viewed as having its own organizational hierarchy. Anspach contends that decisions that affect infants in that unit cannot fully be understood without cognizance of the unit's particular social organization.

Jeanne Guillemin et al. and Betty Levin take their views of decision making in the NICU from the perspective of the medical practitioner, as they document factors that influence changes in physician's attitudes concerning treatment of severely ill newborns. As Anspach details how social organization affects decision making, Levin and Guillemin et al. record how public pressures and resultant policy changes influence decision making. Levin's consideration of the "Baby Doe" case makes that effect clear.

Part Three, "Ethical Implications of Family Formation by Surrogacy," investigates the social consequences of technologically assisted fertilization, particularly in the case of commercial surrogacy. Kamran Moghissi presents a thorough description of the technology used in artificial insemination. Judith Lasker and Susan Borg tie social response, such as secrecy, to the type of artificial insemination chosen. They report that couples who select artificial insemination by donor are counseled to keep the insemination a secret and often do, thereby placing a barrier of secrecy between parents and children. Couples whose babies are born through a surrogate mother choose more often to acknowledge that process than do parents in non-surrogate AID births.

Linda Whiteford examines social issues underlying commercial surrogacy, emphasizing both the real and potential consequences of this procedure on the family as a social unit. She raises serious concerns about its impact on the surrogate mother, contracting couple, and offspring. Sandra Garcia provides an analysis of the legal entanglements of commercial surrogacy. In applying the Sales Law Act to the surrogacy process, Garcia points out the moral and ethical difficulties of legal protection. "Baby Cotton," the first baby born through commercial surrogacy in the United Kingdom, and the effect of its birth in changing public opinion are described by Sybil Wolfram. Wolfram examines objections to commercial surrogacy raised in England. In a second chapter by Garcia, Baby M is presented as a case of undefined rights, unenforceable responsibilities, and inadequate remedies. Garcia traces the development and conclusion of the New Jersey trial concerning Baby M and applies her analysis of the Sales Law Act to the case.

Underlying Themes

Informed consent, "that particularly American legal-medical document" according to Rapp, may be less a process of informing participants of the range of medical options available to them in which they are principal decision-makers than it is the process of securing the participants' agreement with decisions already made by the medical staff. But in theory, informed consent implies active participation of the patient, and/or the parents, in decision making about options in medical treatment; that decision, based on informed knowledge, also implies the choice, as Thomas Szasz has suggested, to choose not to be a patient. That women may be forced to have cesarean sections by court order forces us to confront ethical quandaries generated by conflicting views of patient rights and to raise questions about the meaning of informed consent. Less dramatic but no less personally devastating is the difficulty in securing informed consent because of cultural and communicative problems between genetic counselors and their clients.

Patient, or client, autonomy is akin to and, in fact, embedded in the concept of informed consent. Autonomy, along with nonmalfeasance, beneficence, and justice form a cluster of basic ethical principles that are commonly applied to bioethical analyses. The concept of patient autonomy often comes into sharp conflict with the practice of physician authority; this conflict is exacerbated when the physician trusts technologically produced information more than the patient does. Difficulties concerning patient autonomy are farther complicated by public readiness to seek redress in the courts for both avoidable and unavoidable injuries.

Socioeconomic, cultural, and gender differences direct the distribution of power in medical decision making and access to medical services. Free or low-cost prenatal services may be available to poor women, but there are class-related barriers to their use. Although obvious problems, such as difficulties in scheduling and transportation, may be overcome through informed planning, the roots of intimidation by the medical process, the inability to read the required forms, and a general lack of motivation are deeply embedded in the structure of social inequality. Women who have not accepted the Western medical model may be isolated from financial resources and from social and informational support and, as a consequence, may not be considered "good" patients and may not be approved of by the medical staff. A conflict exists between those who have a social (or "folk") definition of an event and those who have a medical conceptualization; this conflict often falls along lines that divide groups by class, race, gender, and culture.

Power is also unequally distributed between members of a procreative couple, between providers and clients, between rich and poor, and between physicians and nurses. Improved medical procedures in neonatal intensive care have changed physicians' attitudes in favor of increased medical intervention, whereas the parents' influence has diminished. In the past, physicians and parents alike were often spared from having to decide whether or not to sustain a severely impaired child's life. But with improved technology, physicians tend to do everything possible to prolong life regardless of its quality or its effect on the parents. In part, this is an adaptation to living in a litigious society, in which not using all available technology may be held to constitute a torte, yet this adaption is also another step away from a humane consideration of life.

Social inequities are also relevant to discussions of commercial surrogacy. In commercial surrogacy arrangements, a man with money pays a woman with less money for a service his wife cannot provide. Gender and money are not the only determinants of the distribution of power. Public opinion and the courts each have been used effectively to change the distribution of power in decision making.

Each of the contributors to this book closely examines decision making and reproductive choices and their consequences. Together they make a powerful statement about the existence of serious ethical dilemmas, and they begin the process of describing major problems in the making of moral choices in research and treatment involving reproductive technologies.


Part One
 Ethics of Quality, Access, and Care During Pregnancy


1
 The Ultimate Failure: Court-Ordered Cesarean Section

Brigitte Jordan and Susan L. Irwin

Throughout history and across cultures, birth has almost always been the province of women; yet Western biomedicine has increasingly colonized and technologized the birth event. The province of birth, formerly occupied by women and run with women's expertise and knowledge, has been taken over by biomedicine. This is evident in the transitions from home birth to hospital birth; from the involvement of community-based midwives to that of hospital-based obstetricians; from the use of everyday tools (such as scissors for cutting the cord and the marital bed for delivery) to high-tech equipment and procedures (such as ultrasound, fetal monitoring, cesarean section, and pharmaecological management). In the United States, several disturbing trends have come together that further medical and legal control of birth. The rate of cesarean sections has been steadily increasing so that more than 20 percent of all U.S. deliveries are performed by section (Gleicher 1984). At the same time, decisions about the management of pregnancy and labor are increasingly made on the basis of machine output (particularly electronic fetal monitors and ultrasound), in spite of considerable evidence that such data are open to varied interpretation. These trends, combined with the recent push for fetal rights, have set the stage for a relatively new phenomenon—the court-ordered cesarean section.

Rumors of court-ordered sections abound, but documentation is difficult to locate. Most of these cases are decided in local courts; as a consequence, the rulings are only available through local court records. Only when they are regarded as precedent-setting are local cases published, and only cases that come before state appellate courts are usually indexed and readily retrievable. Occasionally, cases have been described in journals and local newspapers. In addition, we obtained limited interviews with some of the people involved.1 Altogether, we have information on six cases.

In a typical case, a woman, either close to term or in labor, is advised by a physician that a section is necessary. If the woman refuses, the physician, usually together with hospital administration and hospital lawyers, asks a local judge for a ruling. The unborn fetus is generally declared a ward of the court or some other agency and the mother is ordered to submit to surgery to save the fetus.2 The legal and medical reasoning appears consistently to support the protection of a viable fetus over the rights and welfare of the woman. Among the cases we describe, two women gave birth vaginally; in one case, the manner of birth cannot be determined from the records; and in three cases sections were actually carried out. Legal judgments were obtained because it was believed that the life of the fetus was in jeopardy, but, in retrospect, no clearly negative outcomes justify these sections.3

Cases

Colorado, 1979

In the first case, a section was advised three and a half hours after the woman's membranes had ruptured, because of meconium-stained amniotic fluid, electronic fetal monitor data suggestive of fetal distress, high station (the baby has not properly descended in the birth canal), and failure to progress. The woman was described as angry, uncooperative, and obese. She refused to consent to a section, indicating fear of surgery (not an unreasonable fear given that she weighed over 300 pounds). Her family and a hospital lawyer could not persuade her to change her mind. After a psychiatrist judged her neither delusional nor mentally incompetent, the hospital sought a juvenile court order finding the fetus dependent and neglected and ordering a section. At the judge's request, a hearing was held in the woman's hospital room with court-appointed attorneys representing both the mother and the fetus. The court ruled in favor of the hospital, and surgery was performed eleven hours after admission. The baby was reported to be healthy; the initial Apgar score was 2 but the five-minute Apgar score was 8. (Named after pediatrician Virginia Apgar, this score reflects an assessment of the physical state of the newborn. A perfect Apgar score is 10; anything below 7 is considered indicative of fetal distress.) Although the initial low Apgar score reflected some fetal distress, the second score was in the range of normal for a newborn. The woman, on the other hand, suffered from delayed healing of the incision wound.

Georgia, 1981

One week before the expected birth, this woman was diagnosed as having a complete placenta previa (placenta covering the cervix). She refused a section on religious grounds. The hospital requested a court order authorizing the section as well as blood transfusions if necessary. The country Superior Court conducted an emergency hearing at the hospital at which a physician testified that there was a 99 percent probability of fetal death and a 50 percent probability of maternal death unless the section was performed. At the Superior Court's request, Family and Children's Services sought temporary custody of the fetus through the juvenile court. At a joint hearing, the courts ordered treatment and assigned temporary custody to the county Family and Children's Services. The parents petitioned the Georgia Supreme Court to stay the order, but their motion was denied on the same day. A third sonogram showed that the placenta had "migrated," and a few days later the woman gave birth vaginally to a healthy baby.

Illinois, 1982

In this case a section was recommended because of three prior sections, maternal anemia, and cephalo-pelvic disproportion (in which the baby's head is too large to fit through the maternal pelvis). The woman refused a cesarean section for religious reasons, and her husband supported her decision. A juvenile court judge ruled that the fetus was suffering medical neglect and awarded temporary protective custody to a hospital lawyer along with the power to consent to a section and to other medical or surgical procedures. We do not know if a section was actually performed. After the birth of a six-pound baby, custody reverted to the parents.

Michigan, 1982

This woman also had a diagnosis of placenta previa some weeks before the expected date of birth and, like the woman in Georgia, refused surgery on religious grounds. The hospital petitioned the county court, which, acting on the information that there was a 90 percent risk of fetal death, made the fetus a temporary ward of the court and ordered the woman to enter the hospital for necessary treatment. The woman went into hiding with her family and the police were unable to deliver the court order in spite of repeated attempts to locate her. She gave birth to a healthy baby vaginally three weeks later at another hospital.

Michigan, 1983

This case involved a West African woman whose first child was born vaginally after a section had been recommended and refused. In this particular labor, section was advised four hours after admission because of "secondary arrest [labor has stopped after it was well established] with failure to progress," based on a cervical dilation of 5 centimeters two and four hours after admission. Fetal heart tones were normal at the time, though earlier, late decelerations had been noted. The woman and her husband refused to consent to surgery. It appears that an administrator contacted a local circuit judge who expressed his willingness to order a section. During the legal process, the woman gave birth vaginally to a healthy child with Apgars of 8 and 9. The couple were unaware of the legal maneuvers at the time and, as far as we know, were never informed.

Michigan, 1986

A twenty-four-year-old, single, black woman, expecting her first baby, had had little prenatal care because she felt she was not getting proper attention at the prenatal clinic. She was admitted in early labor, but her contractions stopped and an induction was performed. After several hours, the woman was in great pain. Demerol was given, followed by an epidural (spinal anesthesia) several hours later, which apparently did not take. The patient was described as uncooperative and noncompliant, screaming with pain and thrashing about. A second epidural brought some relief, but "severe decelerations" in the fetal heart rate were noted in the chart. The woman was moved to the delivery room for a section, which she refused. At that time she was described as acting crazy, flailing her arms to keep the staff away. She was told that her baby could die or would have cerebral palsy, if it were born alive. The staff yelled at her and were ready to put her under when the hospital lawyers obtained a verbal okay from a local judge for the action. At that point, she was told that cerebral palsy meant mental retardation, and she is reported to have consented to the section with a whispered yes.4 Surgery resulted in the birth of a 7-pound, 15-ounce baby with Apgar scores of 8 and 9.

Limitations of the Data

These cases raise a number of questions, some of which are unanswerable because the data are sketchy. Have any courts refused to order a section and on what grounds?5 How widespread is this practice? Although lay persons think that court-ordered sections are rare, some professionals believe that there have been thousands of such cases across the country. Furthermore, it is unusually difficult to get detailed, accurate information even when we know that a court order was sought. In none of the cases we describe has it been possible to interview all participants, and even when we have had limited access to medical charts, it was difficult to accurately reconstruct events. But despite limited information, some general considerations and issues emerge.

Use of Force

The most striking feature of these cases is the use of legally sanctioned force. The use of force in obstetrics is not unknown, but the shifting of responsibility to the courts is new. A court order is a powerful device; judging from the cases described, once a court order is imminent, most hospitalized women in labor give up. The situation is different for a pregnant woman who is not yet in the hospital. She is able to generate support from family and community and implement strategies, the most effective of which is to remove herself from the reach of the medico-legal system. Once on medical territory, the potential for force, legally sanctioned or not, is pervasive. In at least one case, the staff were considering proceeding with the section even without a court order. Yet, the idea of physically forcing a struggling woman onto a section table is repulsive to most people, including medical personnel. On the legal side, it is worth noting that no court has ever forced a woman to submit to surgery to save the life of a child—as, for example, when the mother is the best match for a bone-marrow or organ transplant (Annas 1982).

Medical Justification

Most of the evidence on the basis of which court orders were sought for this group of women came from two sources: ultrasound for diagnosis of placenta previa; and fetal monitoring to assess the status of the fetus. In the two cases involving placenta previa, there was no placenta previa at the time of birth, and unless one believes in miracles ("God moved it," one woman said), one has to assume that the interpretations of the ultrasounds were in error.

In the cases in which a section was ordered because the fetus was in distress and threatened to die, the babies were born in good condition several hours later. Either babies can tolerate a lot more stress than is commonly assumed, or else the fetal monitoring data were unreliable, invalid, or misinterpreted. In the few randomized clinical trials that have been conducted, fetal monitoring has not been shown to improve outcome statistics (Banta and Thacker 1979). However, decisions to order a cesarean section involve more than overzealous interpretation of ambiguous machine recordings. In fact, the evidence for fetal distress or arrest of labor was in no case apparent from the record. The decision to do a section appears to be made independently of—and sometimes well in advance of—signs of serious medical problems. For example, six and a half hours after admission, one patient signed a consent to section (later revoked) because of fetal distress, though fetal heart tones had been entirely normal throughout the period. In another, "arrest of labor" was cited, though the woman had been making, in the words of another physician on the scene, "slow but steady progress." In every case in which we have interview data, there were medical opinions that conflicted with the assessment that a section was necessary. What, then, happened in these cases? Why were these women threatened with court orders when the medical justification was not at all clear cut?

The Portrayal of Women

The portrayal of the women who were the targets of court-ordered sections is strikingly negative. There is not a positive word said about any one of them in any of the court or medical records. As a group, they appear to be poor and ethnically diverse, sometimes single, uneducated, and without fluent command of English; some belong to marginal religious groups. They are not part of mainstream U.S. society.

Why these women refused a section is not easily determined. The officially cited reasons are those determined and noted by medical personnel and tend to be formulated within medical discourse. For example, in the case of the West African woman, it was noted that she refused because once she returned to her native country there would be no facilities for repeat sections; she was said to be willing to "sacrifice" this child in order to maintain her future fertility. It is much more likely that this woman relied on prior experience, having given birth vaginally with her previous child after a section had been recommended. The cited reason (which appeared for the first time in a case summary written some months after the birth) constitutes a medicalization of her thinking, for which there is no evidence in the information available to us.

Religion as a reason for refusal, which on first blush appears to fall completely outside the domain of medical discourse, is actually something with which the medical system has had a great deal of experience. Most hospitals have routine methods for getting court orders in the cases of parents who refuse blood transfusions for their children for religious reasons.6 Thus, there is an established medico-legal procedure that can be used to deal with cases of this sort.

"Reasons" tend to be culturally valid justifications for a course of action, and so we are not surprised that the reasons heard and noted by the medical staff are medico-legal reasons. These may or may not reflect what motivated the women. They do, however, provide insights into what counts as justification for the events that transpired. In cases in which the woman's rationale is discussed, the assumption seems to be that if she were in her right mind, she would accept the medical recommendation. If she doesn't, it must be the result of ignorance, prejudice, unjustified fear of surgery, ominous "ulterior motives,"7 or just plain craziness. What we do not find, by and large, is a willingness to consider the woman's position as reasonable or legitimate.

The Medical Staff’s Predicament

To disallow the woman's perspective not only devalues the woman, it also confronts the medical staff with a predicament. Medical personnel see a "selfish and unreasonable" mother and are hard put to care for her in a nonjudgmental way. This difficulty clearly constitutes an ethical dilemma for those involved. The staff are obliged to care about the woman and for her, yet they find her position untenable; she appears irrational. From the information we have, it is clear that these have been very upsetting cases for the staffs. Particularly in the first and last cases, staff members had no sympathy for the women, yet they report that they should. There is evidence in at least some cases (such as chart entries in many different handwritings) that continuity of care and caring was lacking. Nobody wanted to take care of these women, who were perceived as troublemakers or worse.

At the same time, staff members sometimes disagreed with the diagnosis, with the decision to seek a court order, and with the potential necessity to apply force. In particular, nurses found themselves in a precarious position if they sympathized with the woman. They found it difficult to witness treatment they considered violative but were obliged to carry out doctors' and administrators' orders. In one of the cases, in which the woman gave birth vaginally before the order for a section was actually obtained, the staff thought that, even if there were a court order, no one would collaborate in doing the section.

Authoritative Knowledge and the Medical Construction of Reality

We know that in all obstetric systems some kinds of knowledge are considered important and consequential for the management of birth whereas other kinds are seen as irrelevant. Because childbirth in the United States fells into the medical domain, it is generally assumed that decisions about its management are to be made by physicians who, drawing on medical technology for information, are seen as uniquely and exclusively qualified to judge and predict the course of labor. The medical model of birth is thus a technology-based model, in which those who control the technology hold "authoritative knowledge," whereas whatever information, experience, or conviction others may bring to the birth process is specifically disallowed.

Most members of society subscribe to this technomedical view of birth, including childbearing women, medical professionals, lay persons, lawyers, and judges. In cases of the sort we have been discussing, there comes a point when the judge asks the physician in charge whether, to the best of his knowledge, the fetus will die without the section but can be saved if surgery is performed. Judges ask this question of physicians because they, like everybody else, see the physician as holding "authoritative knowledge"—that is, the crucial knowledge that will and should determine the management of the birth. The power of this model is such that no other views need be considered, as only the physician has access to the technology that generates legitimate information.

The birth process itself constitutes a rite of passage in which society's basic values, centering on science, technology, and the power of institutions, are reaffirmed and, if need be, enforced. It conveys to birthing women both the basic values of society and the technological belief system that underlies these values. As society's representative, the American obstetrical system is instrumental in instilling these values into birthing women during their individual passages into motherhood (Davis-Floyd 1986). Most women willingly submit themselves to the authority of the medical view without questions. They manage to experience the technologies and procedures as reassuring and the delegation of authority to physician as functioning in their own (the women's) best interests.

For most women, the technomedical approach to birth is of a piece with their prenatal care, in which monitoring of the progress of their pregnancy also relied on sophisticated obstetric technology.8 They are thus well prepared for the implementation of such technology in the hospital, expect it, and often even prefer it (Jordan 1983). The women who consciously reject the technomedical model of birth never appear in the hospital at all, preferring to have their babies at home. These women tend to be educated and tend to have an extensive support system for their choice. On occasion, however, a woman comes into the system who has not internalized the technomedical model of birth, be it for cultural, religious, or other reasons. It is these women—entering the system without information, financial resources, or support—who become the victims of court-ordered sections. In the cases we have described, women have refused to go along with the dominant cultural construction. And, as is to be expected, those in control take steps to bring them into line. The challenge that they present to the dominant construction of reality is overridden by recourse to another powerful institution in this society—the court system.

Informed Consent

The legal notion of informed consent requires that a patient be given information regarding his or her condition, including treatment options; that an effort be made to ascertain that they understand what they have been told; and that patients make their decisions without coercion or duress. As Lidz et al. (1983) have pointed out, this doctrine fails to deal with the realities of medical work and interaction in medical settings. Informed consent sees the patient as the decision-maker, whereas in practice it is the physician who has already made the decision when informed consent is sought. This was certainly what happened in all of the cases we describe. Furthermore, there seems to have occurred a fundamental failure in communication, a failure resulting from the fact that the women's views were never considered legitimate. Thus, there was no negotiation process that could have brought the differing versions of reality into accommodation (Kleinman, Eisenberg, and Good 1979). Nevertheless, it would be a mistake to see the court orders simply as the result of miscommunication. Rather, they have to do with an unresolved conflict between the patient-centered meaning of informed consent and the nature of medical practice, in which decision making is hierarchicized and the patient is the object of decisions, not an active participant.

We take it to be self-evident that informed consent must include the possibility of informed refusal (Hahn 1982). Some decision-making power must reside in the patient in order to speak meaningfully of informed consent. Otherwise, patients are simply certifying that they have been told what is going to be done to them. In at least some of the cases, it appears that providers made some effort to inform the people concerned, who seemed to understand what they were told, and, after weighing this information, decided that they did not want the section. It is true that the outcome of these exchanges was not to the liking of or in accordance with the professional judgment of the providers. Nevertheless, the process of requesting consent implies that a refusal will be respected. Taking steps to obtain a court order for a section negates the negotiation process between patient and provider by attempting to make sure that only one kind of outcome will obtain—namely, the section.9

Conclusion

What we see here is an official, socially validated construction that opposes the interests of the mother to those of the fetus. This construction is natural within a "rights" approach, whereby the rights of the fetus are pitted against the rights of the mother. Overwhelmingly, this has been the language in which this debate has been conducted. We would suggest, however, that this is not the way in which women are likely to think about these issues. Feminist scholars exploring women's "ways of knowing" (Belenky et al. 1986) have found that women, much more than men, find the foundations for their thinking and the metaphors for their being in the world through intimate relationships rather than hierarchical ordering; in close connection rather than objective distance; in the particular rather than the abstract; in understanding rather than control. Yet this voice is nowhere audible—there is no place for it in the din generated by the authoritative clamor of medico-legal argumentation.

At least some of these women made moral judgments and decisions not by thinking in adversarial ("rights") terms but by considering relationships.
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