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Introduction

This book is about sex, and about the mysterious thing known as ‘gender’. It is about how, in the first quarter of the twenty-first century – quite unexpectedly – a philosophical theory about something called ‘gender identity’ gripped public consciousness, strongly influencing UK and international institutions, and causing protests and even violence.

In 2004, the UK government introduced a new law called the Gender Recognition Act. This allowed trans people to get a Gender Recognition Certificate, giving them what the official legal wording called an ‘acquired gender’ in line with their preferences. In 2004, it was estimated there were about 2,000–5,000 trans people in the UK.1 Back then, the popular image of a trans person was mainly of a ‘medically transitioned’ adult trans woman, or ‘male-to-female transsexual’: an adult person of the male sex who had taken hormones over a long period of time to change many aspects of appearance, and who had also had ‘sex reassignment’ surgery to refashion natal genitalia. The Gender Recognition Act was brought in so that, among other things, transsexuals could get their birth certificates reissued to record their preferred sex instead of their natal one. In this way, they could protect themselves from accusations of fraud, and avoid being forced to disclose their sex in contexts where it might feel embarrassing or humiliating to do so. To get a Gender Recognition Certificate, applicants did not have to have undergone surgery or hormone treatment, but had to demonstrate they were serious about transition, having lived in their preferred gender for two years. They would also need official diagnosis of a profound and debilitating sense of unease about their sexed body, a psychological condition known as ‘gender dysphoria’.

Six years later, in 2010, gender reassignment was officially made a protected characteristic under the Equality Act. This made it illegal to discriminate against someone because of gender reassignment. To count as eligible for protection, a Gender Recognition Certificate was not officially required. Instead, a person was protected under the terms of the Act if they were ‘proposing to undergo … [were] undergoing or [had] … undergone a process (or part of a process) for the purpose of reassigning the person’s sex by changing physiological or other attributes of sex’. In the Explanatory Notes, this rather opaque definition was further described as a situation ‘where a person has proposed, started or completed a process to change his or her sex’.2

As I write this in 2020, sixteen years after the introduction of the Gender Recognition Act and ten years after the Equality Act, the situation on the ground has changed in several big respects. Most obviously, the number of trans people in the UK has rocketed. According to the LGBT charity Stonewall, their ‘best estimate’ is ‘about 600,000’.3 In 2018, the Government put the figure slightly lower and more cautiously, at ‘200,000– 500,000’, noting that only around 5,000 of these have received a Gender Recognition Certificate since 2004.4

Along with this increase, there has been a radical change to the public image of a trans person. For one thing – though we still don’t know the actual proportions – the trans population now contains significant numbers of people of the female sex identifying as trans men or as non-binary (that is, as neither male nor female, or as both). For another, the trans population is no longer exclusively adult. Both of these changes are reflected in the fact the female sex has overtaken the male sex as the largest group of patients in gender clinics for children. In 2010, forty male and thirty-two female children were referred to the national NHS Gender Identity Development Service for children (GIDS); by 2019 that had risen to 624 males and 1,740 females. In 2018/19 the youngest patient seen by GIDS was three.5

In 2011, doctors at GIDS started to administer drugs called ‘puberty blockers’ to some patients at their clinic, in order to delay puberty and the physical changes it normally brings.6 Though clinicians are licensed to prescribe these drugs for other conditions, they have not been licensed for use for children and adolescents with gender dysphoria. (According to the Health Research Authority, particularly in paediatric medicine it is ‘common to use unlicensed medicine based on learning from clinical practice’.7)

Evidence shows that many young patients who receive puberty blockers later proceed to cross-sex hormones when they reach the age of majority, and sometimes to surgery too. But these days not everyone in the trans community medically transitions – another way in which the 2004 stereotype of a trans person is now outdated. A 2019 study from the US notes that genital surgery has ‘prevalence rates of about 25–50% for transgender men [i.e. females] and 5–10% for transgender women’ [i.e. males].8 Although we don’t know the UK figures, it is clear that many trans people are not seeking surgery. Anecdotally it seems a significant proportion of trans people do not take hormones either. While medical practitioners often still think of being trans as a disorder, associating it with the condition of gender dysphoria and conceiving of it as something to be treated by drugs and surgery, many trans people now reject this idea, and with it the implication that any medical diagnosis or intervention is necessary for being trans.

As the size of the trans population has increased, its political voice has got stronger. Trans political interests are for the first time at the forefront of public consciousness. Prominent UK trans activist organisations such as Stonewall, Mermaids, the Scottish Trans Alliance, Gendered Intelligence, GIRES, Press For Change and All About Trans have made coordinated and effective pushes for a number of new measures, and have met with some success. Since 2015, as a direct result of lobbying, the main English and Scottish political parties have all supported proposed changes to the 2004 Gender Recognition Act that would make getting a Gender Recognition Certificate a matter of ‘self-identification’ or ‘self-ID’, withdrawing the requirements of a medical diagnosis of gender dysphoria and of evidence of having lived in the acquired gender for two years beforehand. On the proposed new terms, getting a GRC, and so also changing one’s birth certificate, would be a purely administrative and relatively instantaneous matter. The Conservatives, initially enthusiastic, have now rowed back on the proposal, but apparently the Labour, Liberal Democrat and Scottish National Parties all still officially support it, and it was included in each of their 2019 general election manifestos. Were Labour to get back into power, it is reasonable to assume they would seek to implement this change. As I write, the Women and Equalities Select Committee is again examining the question of gender recognition reform from an apparently sympathetic perspective.

The focused lobbying for gender recognition reform has sprung from the newly perceived importance of something called ‘gender identity’ in trans activist thinking. According to this theory, it is not the process of gender reassignment that makes you trans but, as Stonewall puts it: ‘A person’s innate sense of their own gender, whether male, female or something else … which may or may not correspond to the sex assigned at birth.’9 That is, it’s an inner feeling. It is your gender identity rather than your sex that is considered to be what makes you man, woman or non-binary. It also determines your preferred pronouns: that is, whether you wish to be referred to as ‘she’, ‘he’ or (in the case of non-binary people) ‘they’. Some supportive academics add that binary sex does not materially exist for humans in nature anyway. Educators in schools and universities are now advised by trans activist organisations to teach pupils and students about innate gender identity, and that sex is ‘assigned at birth’.

For at least five years, alongside proposed changes to the issuing of Gender Recognition Certificates, trans activist groups have been lobbying the Government to change the protected characteristic of ‘gender reassignment’ in the Equality Act to ‘gender identity’. They have also pressed to have exemptions removed from the Equality Act that allow discrimination on the basis of sex in certain circumstances – exemptions that might exclude trans people from single-sex spaces belonging to the opposite sex.10 At the same time, some of these activist groups – most notably Stonewall – have been advising institutions and organisations that existing Equality Act exemptions do not go far enough, and that if they want to be inclusive they should not apply the exemptions in most ordinary cases of public facility and resource provision. Many of those in charge of facilities and resources across the country have listened. So right now, within multiple national organisations, the policies that govern women-only facilities – for instance, changing rooms, hostel dormitories, public toilets, sleeper carriages, school facilities, student accommodation, rape crisis centres and domestic violence refuges – have been explicitly changed to include anyone, male or female, who self-identifies as a woman. Similar policies, citing self-identification as a man, now apply to many men-only facilities. There has also been a big rise in ‘gender neutral’ facilities (in older terminology, unisex).

One striking consequence of this change is that since 2016, trans women – some without GRCs – have been housed alongside female inmates in the female prison estate. Also strikingly, in some amateur and professional sporting competitions, trans women now compete alongside females. Meanwhile, resources originally set up to try to establish equal opportunities for women in the workplace and public life – for instance, all-women training and mentoring events, shortlists or prizes – are now often explicitly open to anyone who identifies as a woman. Even in data collection, gender identity is replacing sex. For instance, despite protests from some academics and some hesitation over a similar plan in England, at the time of writing Census authorities in Scotland and Northern Ireland still plan to instruct respondents to their 2021 Census survey that they may answer the question about their sex as a question about their gender identity11. By common consent of many powerful national bodies, it is gender identity that now determines what public spaces you may enter, what resources should be available to you, and how you should be categorised for the purposes of data collection.

Simultaneously there has been a widespread reduction of public references to biological sex. It has become commonplace to hear from politicians, officials and other public figures that ‘trans women are women, and trans men are men’, and that there should be ‘no debate’ about it. It has become unexceptional for non-trans and trans people alike to announce their pronouns, indicative of gender identity, in email signatures or social media bios. In some workplaces, asking about or commenting upon the sex of a fellow trans employee risks your being classed as ‘transphobic’ by official HR policies. The trend in favour of gender identity and away from sex has reached public health communication, with some national health bodies starting to talk about ‘menstruators’ and ‘cervix-havers’ rather than women and girls.

These changes in social organisation and public language have been rapid and have caused enormous disquiet among some sections of the public. A generational divide has opened up. Many younger people cheer on the changes in the name of progress and see dissent as a measure of societal hatred of trans people. Many older women feel concerned or even outright panicked by what seems rapidly to be disappearing, without their having had any real say in the process. While mainstream feminist groups have either kept out of it or straightforwardly supported trans activist demands, grassroots women’s organisations have sprung up to discuss how best to fight the proposed changes. Young activists have protested at these meetings with megaphones, smoke bombs, graffiti and, at one point, a bomb threat.12 Women attendees have been screamed at from close quarters, had water thrown at them, been shoved and blocked from entering. I know, because I am one of them.

As I write this in 2020, the public row has just gone global. After J. K. Rowling wrote a blog post in defence of attending to women and girls’ interests during any discussion of trans activist demands, the backlash was intense.13 Accusations of ‘transphobia’ flooded in from around the world, often accompanied by threats and insults. Stars such as Daniel Radcliffe and Emma Watson, whose reputations were made in the films of Rowling’s books, scrambled to distance themselves from her and to repeat the mantra that ‘trans women are women’.14 Employees of Rowling’s own publishing house asserted that they would not work on her latest book.15 Public attention is on the conflict as never before.

The thinking behind the rise of gender identity originally came from academia. I’m an academic too, employed in a philosophy department in a UK university. For most of my professional life, I have focused on exploring questions to do with fiction and imagination, and I have occasionally published in feminist philosophy too. Both of these areas of expertise – fiction and feminism – are highly relevant to the discussion of trans activist claims. Still, it’s worth noting that, despite my recent professional turn towards sex and gender, I’m still mostly considered an outsider to the area. Although I have been writing and speaking on the topic in public for a couple of years now, and have authored academic papers about it, I don’t work in a Gender Studies department, or in the field of queer theory, or in Trans Studies. I’m not trans myself. I’m not even a proper feminist philosopher; at least, I didn’t used to think I was.

This means that academics already working in these fields often consider me unqualified. When I write opinion pieces for magazines or speak on TV, I can almost feel the eye rolls. I am characterised as a clumsy, intellectually unsophisticated rube, making old mistakes in my thinking that they have long since put behind them. ‘Hasn’t she read the literature?’ they ask. ‘How can she be so naïve?’ Another common response is to say that I must be arguing with strawmen: academics don’t really think what I think they think. ‘Nobody thinks there isn’t a distinction between sex and gender, Kathleen,’ I am told, often by the very same academics who are telling me that referring to trans women generally as biologically male, for the purposes of discussing the impacts of sex, is transphobic. Or, even more basically, it’s complained that – whether I mean to be or not – I am a transphobe who shouldn’t be listened to.

Yet my outsider status in this area has many benefits. As far as I can see, standard academic norms for the production of knowledge are not often observed in fields that deal with matters of sex and gender. The whole area has become unacceptably politicised. Particular articles and books are treated like sacred texts rather than the opinionated, potentially fallible or myopic arguments they actually are. As one trans author, Andrea Long Chu, puts it, the result is ‘warmed-over pieties’ and ‘something like church’.16 There are small things you may question or criticise, and then there are the fundamental orthodoxies it is considered transphobic to deny. Evidence or facts are considered relevant only when they help what is perceived to be the political cause of trans people. Any philosophical critiques that do sometimes (rarely) emerge – especially by non-trans academics – are regularly treated as equivalent to actual attacks on trans people rather than as critiques of views about trans people, or of trans activist commitments. It’s assumed these critiques are not worthy of rational engagement but should be met only with strong moral disapproval and suppression. This sort of judgement floats down from on high, via academic managers, journal editors and referees, to make sure that, on the ground, no dissenting voice gets into ‘the literature’ without a huge struggle. Even worse, it helps ensure that hardly any seriously dissenting voices get into the discipline areas in the first place.

In this suffocating context, I definitely count as a heretic. And that suits me fine. I didn’t become a professional philosopher to go to church. In the article I just quoted from, Andrea Long Chu also describes a lot of academics in Trans Studies as secretly ‘itching for a fight’. I’m more than happy to provide an intellectual one here. I do so partly in the name of academic rigour, and partly on behalf of the women and girls whose lives – as I will document – are adversely affected by policies based on gender identity. I also do so on behalf of the many trans people whose objections to political demands made in the name of gender identity, and also in their name, are routinely ignored. Trans people deserve lives free from fear. They deserve laws and policies that properly protect them from discrimination and violence. But as I will argue, laws and policies based around gender identity are not the right route.

A note on pronouns: In this book I’ve made the decision to use preferred pronouns for trans people in a way that tracks their gender identity and not their sex. I will discuss my route to this choice, and its implications, in Chapter 6. I’ll also defend the right of others to choose differently.
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A Brief History of Gender Identity

Here are four axioms of modern trans activism, which I’ll be examining from different angles in this book.

1. You and I, and everyone else, have an important inner state called a gender identity.

2. For some people, inner gender identity fails to match the biological sex – male or female – originally assigned to them at birth by medics. These are trans people.

3. Gender identity, not biological sex, is what makes you a man or a woman (or neither).

4. The existence of trans people generates a moral obligation upon all of us to recognise and legally to protect gender identity and not biological sex.

Though it might seem surprising, these count as philosophical claims. Philosophy is popularly imagined as involving a lot of dry reading, incomprehensible words and chin-stroking. In its academic guise, this isn’t far wrong. But most of us have philosophical thoughts every day. When you wonder what makes you the same person you were ten years ago, or whether your cat has a mind and what that is like, or whether you’re technically responsible for what you did last night after eight beers, or how you really know you’re not in The Matrix right now, you’re doing philosophy. You’re also doing philosophy when you try to work out what sort of organisational structure is best for society, and what rights and protections should be granted to people in it.

As an easy way of identifying them, I am calling these four axioms ‘gender identity theory’. I am critical of gender identity theory – but not of trans people, for whom I have friendly sympathy and respect. When criticising a philosophical position, it’s a good idea to start with a fairly neutral presentation of it. You should try to describe the position as its supporters would, without aspersions. That way, you aren’t lazily setting yourself up for cheap wins later. So here are eight key moments in the rapid intellectual onset of gender identity theory, which give a brief but instructive history of the popular and influential cultural phenomenon we encounter today.

Moment 1: Simone de Beauvoir says, ‘One is not born, but rather becomes a woman’

Early in her 1949 book The Second Sex, the French existentialist and feminist Simone de Beauvoir wrote this resonant phrase. As de Beauvoir scholar Céline Leboeuf puts it: ‘to intone this sentence at the beginning of a work of feminist theory is tantamount to genuflecting at the family pew’.1 From the last quarter of the twentieth century onwards, de Beauvoir’s famous phrase has been taken up enthusiastically to convey the idea that being a woman is not the same as being born biologically female.

De Beauvoir devoted a lot of The Second Sex to pointing out the different ways in which women and men are treated by society, describing how, as the female infant turns into the girl turns into the woman, she’s increasingly exposed to images and stereotypes concerning how she should behave, think and feel. In other words, girls and women are exposed to something called ‘femininity’. De Beauvoir argued that cultural representations of femininity are mostly formed by, and largely in the interests of, men. A woman is expected to be whatever a man wants, needs, subconsciously fears, craves or hates. Woman is ‘the Other’ in relation to the central figure in the human universe, Man. In building her case, de Beauvoir described perennial images and myths of womanhood throughout history, constructed through the consciousnesses of men: the fertile Earth Mother, the chaste Madonna, the lustful Whore, the beguiling Nymph and the terrifying Crone. She wrote: ‘There is … no feminine figure – virgin, mother, wife, sister, servant, lover, fierce virtue, smiling odalisque – capable of encapsulating the inconstant yearnings of men.’2 In other words, the expectations around femininity are inconsistent. Women are expected to be kind, domesticated, submissive, modest, selfless and responsible, but also exciting, sexually available, ‘frivolous, infantile, irresponsible’, and other contradictory things too.3

In the 1960s, 70s, and 80s, partly taking a lead from de Beauvoir, so-called ‘Second Wave’ feminists – some of them in newly formed Women’s Studies departments in universities – became particularly interested in femininity and masculinity, understood as the different bundles of expectations, stereotypes and norms faced by men and women respectively. They gave femininity and masculinity, understood in this way, a special name: ‘gender’. For many feminists, it was important to think of gender (in this sense) as purely social, without foundation in biological generalisations about women and men. The conceptual distinction between ‘sex and gender’ was born. Here is British feminist sociologist Ann Oakley writing in 1972: ‘“Sex” is a word that refers to the biological differences between male and female: the visible difference in genitalia, the related difference in procreative function. “Gender” however is a matter of culture: it refers to the social classification into “masculine” and “feminine.”’4

In the decades that followed, some feminist commentators moved beyond this distinction to a much more radical position. They started approvingly to interpret de Beauvoir as having meant that womanhood itself is essentially social not biological: not a matter of being female but rather a matter of having projected on to you, and perhaps also internalising, the restrictive social expectations, stereotypes and norms of femininity. They took women and girls to be, by definition, the set of people who have a feminine ‘social role’ projected upon them. And perhaps tellingly, though it isn’t really mentioned much, it followed that men and boys must be the set of people who have a masculine ‘social role’, understood as the distinctive expectations of masculinity – being tough, brainy, decisive, competitive, unemotional, boisterous or whatever – projected by society upon them.

It looks like a consequence of this view that – at least potentially – being a woman doesn’t require being female, nor being a man, being male. A male can be a woman, as long as he has systematically projected upon him – or rather, perhaps, upon her – a feminine social role. So this apparently opens up the possibility of a trans woman counting as a woman – quite literally – as long as she occupies a feminine social role just as other women do.

Whether or not de Beauvoir actually intended the conceptual separation of being female from womanhood is moot. I don’t think she did. Nonetheless, the idea of womanhood as occupation of a feminine social role was received like manna from heaven by many feminists. This was not because their direct goal was to produce a theory that accommodated trans women as women. Rather more self-interestedly, it was to get away from the spectre of what is known as ‘biological determinism’. Feminists wanted to escape the historically persistent idea that a woman’s personality, behaviour and life options are determined by her female biology, making her naturally suited for home life rather than professional work or intellectual life. The idea of biological determinism was and is used by some traditionalists to justify a relatively limited role for females: domestic, maternal, submissive, and so on. An apparently neat way to defeat the constricting idea of biological determinism seemed to be to argue that women, as such, weren’t necessarily female after all – so how could their biology determine anything significant about them as women? As French feminist theorist Monique Wittig put it in 1981: ‘by admitting that there is a “natural” division between women and men, we … naturalize the social phenomena which express our oppression, making change impossible’.5 Best then get rid of the natural division altogether, it was thought. As philosopher and later Gender Studies guru Judith Butler wrote in 1986: ‘The distinction between sex and gender has been crucial to the long-standing feminist effort to debunk the claim that anatomy is destiny … With the distinction intact, it is no longer possible to attribute the values or social functions of women to biological necessity.’6

As argumentative gambits go, this is a bold one, a bit like arguing that an asteroid isn’t about to hit Earth by redefining the word ‘Earth’ as ‘thing incapable of being hit by an asteroid’. Whether or not arguing this way persuaded traditionalists to stop justifying the exclusion of women from workplaces, universities and private members’ clubs, what it certainly did do was start to open up conceptual space for the idea that some trans women could literally count as women too.

Moment 2: John Money and Robert Stoller introduce the concept of ‘gender identity’

While feminists in the 1960s were starting to insist sex was separate from ‘gender’, medical clinicians were bringing about changes in the way people thought about the relation between biological sex and identity. The New Zealand psychologist and paediatrician John Money is perhaps most well known for his involvement in an ethically dubious clinical case: the involuntary medical ‘sex reassignment’ of male child David Reimer after a severely botched circumcision, whose tragic story ended in his suicide as an adult. What is less well known about Money is how influential his clinical work has been in shaping later discourse about trans people. In the course of this work, Money emphasised two important interlinked theoretical concepts: gender role and gender identity.

A ‘gender role’, Money wrote, ‘is … all those things that a person says or does to disclose himself or herself as having the status of boy or man, girl or woman, respectively’. They include ‘general mannerisms, deportment and demeanor’.7 So a gender role is behavioural. It isn’t quite the same thing as having a set of ‘feminine’ or ‘masculine’ expectations projected upon you by society, as described by de Beauvoir. It’s more like the feminised or masculinised set of behaviours a developing child and adult comes to adopt, perhaps at least partly in response to such projections. Your gender role is supposed to be whatever it is you do to act in the world ‘like a man’ or ‘like a woman’.

Though, according to Money, we all adopt gender roles, he first developed this concept to apply to so-called intersex people with whom he worked – known today as people with Disorders (or Differences) of Sexual Development (DSDs). In some individuals, chromosomes don’t line up neatly with expected bodily characteristics. Money worked with children like this. As he saw it, the outward ‘gender roles’ of some people with DSDs – whether they behaved ‘as girls’ or ‘as boys’ – are sometimes misaligned with relatively hidden facts about their biological status.

A second concept, gender identity, then emerged from that of gender role. As Money tells it: ‘Gender identity is the private experience of gender role, and gender role is the public manifestation of gender identity.’8 A gender identity was thought of as a psychologically internalised gender role. It was assumed that during early development, we each come to psychologically relate to ourselves in a wholesale ‘gendered’ way, which may or may not match facts about our sex. Money thought that gender identities could be male, female or neither, in which case they were ‘androgynous’.9 Another influential American clinician working in this area, Robert Stoller, talked of ‘hermaphroditic’ gender identities – ‘not male nor female, but both (or neither)’.10

For both Money and Stoller, the idea of gender identity first emerged from working with people with DSDs. They assumed that people with DSDs often have ‘inner’ gender identities that don’t match the relatively complicated ‘outer’ facts about their sex. However, this idea of an inner gender identity misaligned with outward sex also seemed to them to apply to chromosomally and morphologically standard people, whose gender identities strongly clashed with facts about their sexed bodies: that is, in modern terminology, to trans people. And they explicitly made room for an ‘androgynous’ or ‘hermaphroditic’ gender identity: neither male nor female or perhaps both. Money and Stoller recognised that, untethered to biology, the number of available gender identities needn’t be confined to two. In this, their ideas prefigured the emergence of an explicitly ‘non-binary’ gender identity decades later.

Moment 3: Anne Fausto-Sterling argues biological sex is a ‘continuum’

For centuries the assumption was that there are only two possible states for human beings, male and female, and all humans are born cleanly and clearly belonging to either one or the other. By common consent these days, that isn’t right. Since the late 1980s, Anne Fausto-Sterling, a Professor of Biology and Gender Studies at Brown University in the US, has been influential in convincing the public that biological sex is not a natural binary division.

Largely thanks to Fausto-Sterling, general public understanding of people with DSDs has increased vastly over the last fifty years, challenging conventional wisdom about relations between chromosomes and bodies. In most human bodies, chromosomal configuration is either XX or XY, and each of these lines up with one of two sets of primary and secondary sex characteristics. For instance, possession of XY chromosomes normally lines up with possession of penis and testicles; and possession of XX chromosomes normally lines up with possession of labia, vagina, ovaries and post-pubescent breasts. Yet a DSD baby with XY chromosomes might also have Complete Androgen Insensitivity Syndrome (CAIS), so that external genitalia consist of labia, clitoris and vagina rather than penis and descended testicles. A child with XX chromosomes might have Congenital Adrenal Hyperplasia (CAH), resulting in genitalia with a highly ‘virilised’ appearance resembling a penis and testicles. Those born with ovotesticular disorders might have both ova and testicular material in their bodies. There are many varieties of DSD, and the numbers of babies born with DSDs are much higher than you would think, Fausto-Sterling tells us: even as high as 1.7 per cent of the population.11

On the basis of DSDs, Fausto-Sterling proposes an intellectual position on biological sex. She suggests there are at least five sexes rather than only two. Alongside standard-issue males and females, there are also ‘hermaphrodites’ (e.g. those with ovotesticular disorder), ‘male pseudohermaphrodites’ (those who possess XY chromosomes and ‘feminised’ bodies), and ‘female pseudohermaphrodites’ (those who possess XX chromosomes and ‘virilised’ bodies).12 She also seems to suggest that every way that humans try to carve sexed variety up into groups – including her own – is relatively arbitrary. In an oped for the New York Times she endorses an earlier distinction of John Money’s between different stages or ‘layers’ of sexed development, consecutively occurring at different points from conception onward: ‘chromosomal’, ‘fetal gonadal’, ‘fetal hormonal’, ‘internal reproductive’, ‘external genital’, ‘pubertal hormonal’ and ‘pubertal morphological’. Her suggestion seems to be that we should abandon talking about sex as a homogenous, overall state, and instead talk about how someone is sexed in terms of these various layers. The same person may be sexed ‘M’ according to one layer and ‘F’ according to another.13 Sex, she tells us, is ‘a vast, infinitely malleable continuum’.14

If Fausto-Sterling is right, we should be much more cautious about talking about sex being ‘recorded’ at birth. A practical point is that midwives and doctors might get it wrong. A more thoroughgoing conceptual point is that simply writing down ‘male’ or ‘female’ for a baby might not reflect any genuinely pre-existing single homogenous state. In that case, we had better say binary birth sex is a fiction, ‘assigned’ by a doctor rather than recorded, or at the very least, massively oversimplified.

Moment 4: Judith Butler tells us gender is a performance

In 1990, the American academic Judith Butler published her book Gender Trouble: Feminism and the Subversion of Identity. The book had a huge impact both on the emerging academic fields of queer theory, Gender Studies and Trans Studies and on the liberal intelligentsia generally. Broadly speaking, Butler took tenets from French post-structuralist and deconstructionist philosophy and applied them to the notions of ‘female’, ‘woman’, ‘male’ and ‘man’.

Butler makes the general assumption that anything at all humans can meaningfully think about is socially constructed, ‘all the way down’ as it were. This means she thinks there are no material facts before language – that is, prior to culturally specific linguistic and social constructions of them. Linguistic categories, including scientific and biological ones, aren’t a means of reflecting existing divisions in the world, but a means of creating things that otherwise wouldn’t have existed. According to Butler, scientific language in particular creates ‘hierarchies’ of dominance and subordination, entrenching power relations between social groups. And this also applies to the categories of male and female: they are arbitrary, artificial and do not reflect any prior material division. What they do reflect is ‘exclusionary’ power relations, dictating who gets to count as a ‘real’ woman or man, and who does not (for instance, gay or feminine-looking males don’t, nor do lesbian or masculine-looking females).

What is left of notions like ‘female’, ‘woman’, ‘male’ and ‘man’ once the radical weapon of post-structuralism has been applied to them? For Butler, the answer is ‘gender as performance’: being a woman or female, for instance, is not a materially stable state, but rather, a kind of repeatable social performance. A drag queen, a trans woman and a traditional housewife are all performing the ‘gender’ of woman in their own ways. No single kind of performance is more authentic or appropriate than any other.

This radical and transgressive line of thought sent thrilled shockwaves through humanities departments in universities at the time of publication, and the aftershocks have been felt ever since. In the 1990s, the academic discipline of queer theory was forged: a branch of critical theory applied to sex, gender and sexuality, with Gender Trouble a foundational text. One by one, Women’s Studies departments founded in the 1970s and ’80s started to rename themselves as Gender Studies departments, interested in all gender performances and not just the narrow, heterosexual, white and Eurocentric performances of womanhood with which many feminists had mostly concerned themselves to date. In many quarters, feminism became thought of as a political project aimed at critiquing ‘exclusionary’ gender practices generally, rather than at the liberation of the female sex in particular – or even at all. After all, if the female sex is merely a social construct propping up hierarchical power relations, then to make it a focus of political activity is to give that social construct apparent validity and so further to entrench it. Better then to try, positively, to ‘queer’ sex subversively, via transgressive, unexpected performances of masculinity and femininity such as drag and trans; or, if you can’t do that, then ignore it altogether.

Moment 5: Julia Serano says gender identity is what makes you a woman or man

The 2000s was a crucial decade for the modern trans movement, in which apparently separate theoretical concepts from previous decades were synthesised into more cohesive bodies of ideas and disseminated into popular culture. This is when gender identity theory really got going. It is worth remembering that, at least according to some, the word ‘transgender’ received its contemporary meaning only in 1992, while ‘trans’ person reportedly first came into formal usage only in 1998.15 Prior to both, the term ‘transsexual’ was much more familiar. The first decade of the 2000s is where modern trans activism – political activism in favour of trans people – got off the ground in a significant, organised way. A newly rejuvenated concept of gender identity was now a crucial component of the trans activist narrative.

Gender identity, we know from earlier discussion, is – roughly – an internalised psychological representation of oneself, consciously conceptualised as female or male or as something else altogether. From the 2000s on, it started to be a relatively commonly held belief in progressive circles that it is not your biological sex nor even your ‘social role’ that makes you a woman or man – it is having a female or male gender identity that does it.

It is hard to pinpoint exactly when this idea took hold in popular imagination, but one influential text was the 2007 book Whipping Girl by American biologist and trans woman Julia Serano. A notable contribution of Whipping Girl to popular culture is the idea that trans women are a kind of woman like any other. The term ‘trans’, Serano argues, should be treated as an adjective like ‘Catholic’ or ‘Asian’, rather than ‘trans woman’ being thought of as a compound noun.16 Relatedly, Whipping Girl did much to popularise an adjective for people who are not trans: ‘cisgender’, later shortened to ‘cis’, and standing for those people whose gender identity and sex are ‘aligned’.17

For Serano, the general category of women is composed of trans women and cis women. Both are kinds of women. The category of men is composed of trans men and cis men. Both are kinds of men. Serano makes clear she thinks trans women are defined, as such, in virtue of their possession of a female gender identity, and not by any medical or legal process, or physical features or behaviour. When you put all this together – that trans women, as such, are those with female gender identities; that cis women also have female gender identities; and that cis and trans women are both different kinds of women, on equal taxonomical footing – you get the clear implication that possession of a female gender identity is what makes you a woman, whether cis or trans.

This idea is deeply radical. When some twentieth-century feminists talked in de Beauvoir-esque vein about ‘becoming a woman’, they meant having a set of social norms or expectations about femininity imposed upon you, not having an ‘inner’ identity of a certain kind. And when John Money and Robert Stoller talked about gender identity, they didn’t think having a gender identity was what made you a woman or a man. Twenty-first-century trans activists like Serano effectively took from Money and Stoller the idea of gender identity, and from feminism the thought that something other than (just) being ‘born female’ made you a woman, put these together and decided that the thing that made you a woman was an inner female gender identity; and that correspondingly, the thing that made you a man was an inner male gender identity. Fausto-Sterling and Butler helped, insofar as it was assumed they had jointly debunked the idea that anyone was ‘really’ biologically female or male anyway.

Another influential feature of Serano’s Whipping Girl relates to a significant change in cultural understanding of what sexual orientation is: what counts as being gay or lesbian, bisexual or straight. Your sexual orientation used to be categorised fairly straightforwardly as whatever relation existed between your own biological sex and the biological sex(es) of the people to whom you’re attracted. This gave us either: same-sex (homosexual, gay, lesbian) orientations, opposite-sex (heterosexual, straight) orientations and bisexual orientations. Yet in Whipping Girl, trans woman Serano – by traditional accounts a male, attracted to females – self-describes as a ‘lesbian’. This implication follows from the logic of gender identity. If having a female gender identity is what makes you a woman, and you, with a female gender identity, are habitually sexually attracted to other people with female gender identities, then – since lesbians by definition are women attracted to women – you must be a lesbian. A gay man, meanwhile, is now understood as someone with a male gender identity attracted to others with a male gender identity, irrespective of the assigned sex of either. A straight man is someone with a male gender identity attracted to those with a female gender identity, and so on. As trans man Max Wolf Valerio wrote in his autobiography The Testosterone Files, published the year before Serano’s book: ‘As a woman, my sexual orientation was ostensibly lesbian. As a man, it is heterosexual.’18

This departure from a traditional understanding of sexual orientation has – perhaps surprisingly – since been enthusiastically taken up by organisations whose original mission was to lobby for the rights of gay people. For self-styled progressive organisations, thinking of sexual orientations in terms of attraction between members of given biological sexes – same-sex or opposite-sex or both – is now considered old fashioned. For instance, the US organisation GLAAD writes on its website, ‘a person who transitions from male to female and is attracted solely to men would typically identify as a straight woman. A person who transitions from female to male and is attracted solely to men would typically identify as a gay man.’19 In the UK, campaigning group Stonewall’s website now asks (my italics), ‘So, could a lesbian have a trans woman as a lesbian partner, or a gay man be with a trans man?’ The reply then comes: ‘Of course.’20 Stonewall’s current definition of sexual orientation is: ‘A person’s sexual attraction to other people, or lack thereof. Along with romantic orientation, this forms a person’s orientation identity.’21 Sexual orientations are ‘identities’ now. They follow from, and depend upon, a prior and more fundamental one: gender identity.

Moment 6: The Yogyakarta Principles recommend recognition of gender identity as a human right

It is now a dictum of modern trans activism that we each have a gender identity. Gender identity is treated as a basic and even supremely important determinant of who we are; a fundamental aspect of the individual, generating distinctive human rights. Nowhere is this conception of gender identity more obvious than in the 2007 Yogyakarta Principles, published in the same year as Serano’s Whipping Girl.

In 2006, an international group of experts in law, health and human rights met in Yogyakarta, Indonesia, and produced what have become known as the ‘Yogyakarta Principles’: an influential set of recommendations about human rights in relation to sexual orientation and gender identity, heavily cited in international legislation since.22 As philosopher and sociologist Heather Brunskell-Evans has put it: ‘Though not legally binding, the Yogyakarta Principles have been understood as an authoritative interpretation of international law and provide a definitional point for academic papers, bills, resolutions and other documents. They are not incorporated into any UN convention or declaration, yet they are regularly cited and used as a reference point in the UN.’23 For instance, when the UK Parliament’s Women and Equalities Select Committee delivered their Report on Transgender Equality to the Government in 2015, they recommended that ‘the Government must also make a clear commitment to abide by the Yogyakarta Principles … This would provide trans equality policy with a clear set of overall guiding principles which are in keeping with current international best practice.’24

People whom Serano defines as ‘cisgender’ can talk about and otherwise express their gender identities casually to others without stigma or fear. Trans activists argue that this privilege isn’t available to trans people, who, if they decide to come out to others about their non-standard gender identities, may face shaming, hostility and abuse. Equally, governments officially recognise standard binary gender identities in laws and administrative policies – for instance, in issuing passports, or in asking questions about sex in data collection – because it’s assumed, wrongly according to trans activists, that outward biologically-influenced appearances are a good guide to inner gender identity. This is considered discriminatory to those with misaligned gender identities, who effectively aren’t officially recognised for who they are.

Early on in the Yogyakarta Principles, this stirring sentence sets the scene: ‘Sexual orientation and gender identity are integral to every person’s dignity and humanity.’ The document goes on to propose twenty-eight human rights for those with non-standard sexual orientations or gender identities. Many of these, completely unproblematically, are versions of familiar general human rights, tailored to specify gay and trans people and their particular needs in an often hostile world: rights to life, equality and non-discrimination; freedom from torture; rights to education, social security and housing, and so on. One right in particular stands out as a bit different, though. This is Principle 3: ‘The right to recognition before the law’.

Principle 3 starts by reiterating the fundamental nature of gender identity, describing both gender identity and sexual orientation as ‘integral to … personality’ and ‘one of the most basic aspects of self-determination, dignity and freedom’. It recommends that ‘no one shall be forced to undergo medical procedures, including sex reassignment surgery, sterilisation or hormonal therapy, as a requirement for legal recognition of their gender identity’ – an echo of Serano’s assumption that it is gender identity and not any outward bodily modification that makes you trans or cis. The Principles continue: ‘No one shall be subjected to pressure to conceal, suppress or deny their … gender identity’. Moreover: ‘all State-issued identity papers which indicate a person’s gender/sex – including birth certificates, passports, electoral records and other documents – [should] reflect the person’s profound self-defined gender identity.’ Each of these recommendations apparently aims to create a world in which those with misaligned gender identities feel they can express this fundamental part of the self and be officially recognised for it rather than ignored.

Since publication of the Principles, this vision of gender identity as a fundamental part of the self, not under any circumstances to be suppressed, has filtered down into legislation and policymaking in numerous countries and states. In the UK, it has influenced the campaign to have the Gender Recognition Act altered in favour of ‘self-ID’, removing medical gatekeeping or any other substantive prerequisite for the acquisition of a Gender Recognition Certificate. In the background here is the assumption that it is inner gender identity and nothing else that determines being trans. This vision is also behind attempts in various countries including the UK to have equality law altered to protect gender identity. And it is behind concerted attempts of trans activist organisations to remove what is colloquially known as the ‘spousal veto’ from the GRA: the clause in the legislation that specifies that the spouse of a transitioning person must formally declare their consent to the marriage or civil partnership continuing, in order for a GRC to be issued to the partner. In practice, this clause mainly applies to the wives of late-transitioning trans women. Activists want it removed because it is viewed as potentially stopping a trans person from fully realising their gender identity. Speaking at the Liberal Democrat conference in 2019, MP Layla Moran proposed, on behalf of both her own party and trans activist organisations, that the condition be abolished, saying, ‘You should not be defined by anyone else other than you, and that’s what makes the spousal veto such an injustice … the fact is your identity has nothing to do with anyone else. This is deeply personal and no one, no government, no spouse, should be able to veto who you are.’25 In Scotland, activists have succeeded in getting the condition removed.26

The thinking behind Principle 3 has also had an apparent influence on clinical medical and psychological settings, and, specifically, the prohibition of ‘conversion therapy’ of those with non-standard gender identities, including children and teens. In 2017 several professional therapeutic bodies, including the British Psychological Society and the Royal College of General Practitioners, signed off a Memorandum of Understanding prohibiting conversion therapy, understood as ‘any model or individual viewpoint that demonstrates an assumption that any sexual orientation or gender identity is inherently preferable to any other, and which attempts to bring about a change of sexual orientation or gender identity, or seeks to suppress an individual’s expression of sexual orientation or gender identity on that basis’.27 The memorandum describes such therapy, whether for sexual orientation or gender identity, as ‘unethical and potentially harmful’. The thinking seems to be that if gender identity is a fundamental part of identity, it would be destructive for a medical practitioner to try to undermine it. Instead, the gold-standard clinical approach is now considered to be ‘gender-affirmative’ or ‘trans-affirmative’ care, defined by the American Psychological Association as ‘the provision of care that is respectful, aware, and supportive of the identities and life experiences of [trans and gender nonconforming] people’.28 In affirmative care, you simply ‘affirm’ and so nurture what was always within. You allow the ‘real’ and fundamental identity to come to the surface, unimpeded.

Moment 7: The concept of a TERF was invented

Since the late 2000s, it has become increasingly common to see intellectual criticism of gender identity theory dismissed on the grounds that it inevitably comes from a bigoted place. In Whipping Girl, Julia Serano variously dismisses possible objections to her ideas as products of ‘transphobia’, ‘homophobia’, ‘trans-misogyny’, ‘oppositional sexism’ and ‘gender anxiety’. In a 2009 interview, Judith Butler talked of ‘the feminist police force who rejects the lived embodiment of transwomen’, calling their claims ‘transphobic discourse’ and a form of ‘mutilation’.29 UK charity Stonewall’s online glossary currently defines transphobia as (my italics): ‘The fear or dislike of someone based on the fact they are trans, including denying their gender identity or refusing to accept it.’ To spell this out: Stonewall’s definition explicitly places ‘denying’ someone’s gender identity, or ‘refusing to accept it’, as inevitably issuing from fear or dislike, no matter what the grounds. Even if you have reflected on the intellectual background for gender identity theory, find it lacking, and for that reason ‘refuse to accept’ gender identity, the real reason must be a deeper fear or dislike.

In 2008, denigrating the motives of critics of gender identity theory was given a big boost with the invention of a ‘TERF’. TERF stands for ‘Trans Exclusionary Radical Feminist’. It was reportedly coined by American Viv Smythe.30 In 2008 Smythe was running a feminist blog. In a post, she promoted the Michigan Womyn’s Musical Festival, also known as Michfest. When founded in 1976, Michfest had been conceived by its radical feminist organisers as for females only – or, as organisers named them, ‘Womyn-born-womyn’. There was a heavy lesbian presence, in the traditional same-sex sense, amongst attendees. Latterly, the festival had become controversial for its explicit exclusion of trans women from the event. (Indeed, eventually Michfest closed in 2015, partly due to this controversy.) Smythe was quickly taken to task by blog readers for her promotion of Michfest, and in the course of her subsequent public apology, coined the acronym TERF. She wrote, of her promise not to promote any ‘trans-exclusionary feminist event’ in future: ‘I am aware that this decision is likely to affront some trans-exclusionary radical feminists (TERFs).’31 The term TERF rapidly took off, as memorable acronyms often do – perhaps helped by its ugly phonetics and capacity to be easily barked out as an insult or threat. Though in Smythe’s original construction, TERFs were, by definition, feminists, later popular usage of the term widened to refer to any person at all who had, for whatever reason, an even mildly critical perspective on the bundle of ideas that constitutes gender identity theory. Indeed, trans women and trans men themselves came to be called TERFs, whenever they worried that gender identity alone was not what made you a woman or man.

What explains the generally aggressive approach to criticism on the part of defenders of gender identity theory? At least part of the answer seems to lie in the intellectual priors of gender identity theory, and specifically with the philosophical worldview of Butler. Butler thinks the categories of man and male, woman and female, are inevitably ‘exclusionary’; i.e. they prioritise certain restrictive ideals or stereotypes about what is natural and ‘right’ for men and women. So effectively on this view, whenever you try to assert that there’s such a thing as females or women, as a natural and pre-given category – for whatever reason – you are effectively ‘excluding’ socially marginalised people who don’t meet the implicit ideal and you should be criticised accordingly.

A further influence in the background here is what is known in philosophy as ‘standpoint epistemology’. This is the idea that some forms of knowledge are socially situated, so that only if you are in a particular social situation are you able to easily acquire that kind of knowledge. The term originally comes from Marxism and the idea that oppressed people can have insight into two perspectives or ‘standpoints’ at once – their own and their oppressors’ – whereas oppressors can have only one perspective (their own). Since the workers are subject to bourgeois rules and a bourgeois worldview, they get insight into the bourgeoisie’s standpoint. Additionally, though, workers have intimate knowledge of their own socially situated standpoint, which the bourgeoisie lacks.

This idea has been adopted by several social justice movements, including feminism, critical race theory and trans activism. As developed by trans activists, standpoint epistemology says there are special forms of standpoint-related knowledge about trans experience available only to trans people, not cis people. For instance, only trans people can properly understand the pernicious effects of ‘cis privilege’, and how it intersects with other forms of oppression to produce certain kinds of lived experience. As with some versions of feminism and critical race theory, when transmuted through popular culture this has quickly become the idea that only trans people can legitimately say anything about their own nature and interests including on philosophical matters of gender identity. Cis people, including feminists and lesbians, have nothing useful to contribute here. Their assumption that they do have something useful to contribute is a further manifestation of their unmerited privilege. In the words of trans philosopher Veronica Ivy, ‘cis folks’ – including TERFs – just need to ‘sit down and shut up’.32

Moment 8: An explosion of identities

Two decades into the twenty-first century, an outdated stereotype of a trans person still lingers in the popular Western imagination. This represents her as a glamorous post-operative trans woman, otherwise known as a transsexual male-tofemale (MTF): someone who – the stereotype goes – started life as a man, but later had operations to remove natal genitalia and create a synthetic vagina. She ‘passes’ – that is, she is visually indiscernible from a woman. She’s committed to the lifelong taking of oestrogen to suppress male-associated physical traits and enhance female-associated ones such as breasts.
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