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I n t rodu ction
David Schmidtz and Carmen E. Pavel

Nearly everyone would say freedom is a good thing, but not everyone who says that
would mean the same thing, partly because terms like “freedom” or “liberty” have so
many time-honored uses.
We talk of being at liberty to speak our minds, go to college, and open a bank account.
Are these the same? We speak of being cancer-free, debt-free, and worry-free. We speak
of being free from doubt, free from pressure, and free from prison. Different threats lead
us to focus on different meanings. This volume reflects on freedom’s various dimensions: legal, cultural, religious, economic, political, and psychological.1
We cover current theoretical developments and key historical trends, but not with
any particular checklist in mind. Rather, we found interesting authors and turned them
loose to do what it was in their veins to do. Fred Miller and David Keyt proposed to write
on freedom in the ancient world. Orlando Patterson wanted to reflect on freedom from
the remarkable and relatively unknown perspective of renaissance Florence. Elizabeth
Anderson wanted to recast the tension between freedom and equality. Eddy Nahmias
wanted to discuss free will as a psychological accomplishment.
In many ways, the volume represents the culmination of long histories of asking questions about the nature of freedom. The questions themselves are not free floating, but
come out of lived experiences in which individual and groups have been denied freedom in its many forms. Answering questions about freedom appropriately is not merely
an academic exercise, but a way of ensuring people’s lives go better.
Debates about freedom have traditionally focused on a few central themes. The chapters of this volume continue those debates and sometimes transcend them. One of the
main questions scholars of liberty have asked is whether liberty is best thought of as
one thing or as several. Is there more than one kind of freedom worth having? Isaiah
Berlin’s essay “Two Concepts of Liberty” (1958) is well known for valorizing negative
freedom, namely the freedom to do as one pleases without interference as a political
ideal, and not positive freedom, understood as self-mastery,. Negative freedom involves
removing obstacles from people’s pursuit of their goals, including obstacles created by
government action. Positive freedom involves enabling the capacities that allow people
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to develop and execute plans of life and exercise self-government individually and collectively. Different strands of liberal thought have taken one or the other as the freedom
worthiest of protection in our political life. Several authors in this volume, including
Piper Bringhurst, Jerry Gaus, and Ryan Hanley, caution that different ideals of freedom
illuminate various features of our relationships to self and others. We misconstrue the
complexity of those relationships if we suppose that freedom has only one true nature.
A second set of themes revolve around the trade-off between freedom and other values such as equality. On some conceptions of freedom and equality, such as Ronald
Dworkin’s, there are no trade-offs because we can define conceptions of freedom and
equality that render their combination frictionless. Of course, the point of philosophical analysis is not to define concepts in such a way as to render real tensions invisible,
so the real question inevitably remains: are there ideals of freedom, genuinely worth
having, that conflict with ideals of equality also genuinely worth having? For example,
it is easy to imagine believing in ideals of equal opportunity while also believing that
people should be allowed to give their fortunes to their own children if that is what they
want to do. But don’t widely held ideals of equality and freedom cut against each other in
practice? That the answer might be no is intriguing, and Elizabeth Anderson and Hillel
Steiner do indeed defend this answer.
A third theme in debates about freedom is how to make freedom institutionally
secure, namely how to make sure that all (or enough of) the machinery of modern states
is directed at protecting and preserving freedom rather than undermining it. The experience of the last few centuries has taught us important lessons about the cultural and
institutional conditions needed to support freedom. Failed socialist experiments, dictatorships, racial and ethnic discrimination, and radical social engineering have exposed
faults in our thinking about freedom and its enabling conditions. We have learned that
constitutionally defined restraints on government authority are important, as is an ethos
among individual citizens committed to fairness and equality for all. We have learned
that material wealth can give individuals both the independence and the capacity necessary to resist encroachments into their private lives, while a culture of equality and
freedom can sustain a commitment to nondiscriminatory laws and policies and to
welfare-enhancing measures for the least fortunate.
One of the last frontiers of research on the institutional conditions of freedom is the
recognition that public policy involves trade-offs. Measures to increase freedom along
some dimensions can undermine it along others. Sometimes public policies attempt to
correct a problem only to create a larger one by introducing new incentives and compliance problems. For example, mandating certain fuel efficiency standards for cars on
roads makes them less environmentally damaging but more expensive and thus less
accessible to those on the lower ranks of the economic ladder. Subsidizing certain food
crops such as corn can create overproduction and waste. Governments and legislatures
are not always in a good position to anticipate or find solutions for these new problems.
This means that evaluating public policy solutions to common problems of market or
government failures involves competencies that cross disciplinary boundaries and combine the best that philosophy, politics, and economics can offer.
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Fourth and finally, research has focused on freedom of the will as a precondition for
acting freely. How do we reconcile the apparent fact that we live in a world where every
event has a cause with the apparent fact that there are agents—beings who have options
and who can will themselves to act in one way rather than another? In what way can we
conceive of ourselves as self-directed?
To be sure, when we treat the paradigm of an event as the transfer of momentum that
occurs between billiard balls, free will seems mysterious, even miraculous. Skepticism
today is less of a worry about choice being inexplicable in terms of physics, and more of a
worry about evidence from psychology to the effect that we are not as autonomous as we
think. Even if we set aside metaphysical skepticism, this latter worry remains.
The free will problem today is being reconceived as a problem of twenty-first-century
psychology rather than nineteenth-century physics. The issue today is not so much
whether there is a level of the material universe that is deterministic but whether we can
ever know ourselves well enough to be truly autonomous.
Indeed, insofar as the first key to being self-directed is to have a self, it is particularly interesting that recent psychological research suggests that having a self is harder
than it looks. Evolutionary psychology suggests that minds are not thoroughly unified
things, but rather collections of subroutines that evolved somewhat independently, as
responses to specific problems, and that exist as outcomes of separate selection processes. The mind as a whole was not selected for, and exists only in the sense in which
societies exist. In other words, there obviously is something to which the term “mind”
refers in the same way in which there is something to which the term “society” refers,
but that something is not a substance. There is a certain unity to either concept, yet each
refers less to a thing we observe than to a chosen way of understanding what we observe.
Neither are minds as transparent as we once thought. We have suspected ever since
Freud, and now we have ample reason to believe, that some of what goes on in our minds
is hidden from us. Jonathan Haidt likens the human mind to a rider sitting on an elephant. The “rider” is our conscious mind. We think the rider is in charge, but often the
elephant has a goal of its own. Moreover, the rider is always constructing a narrative to
justify the path he thinks he has chosen. The rider is unaware that the elephant often
makes the decisions that matter, and the rider’s story is often just a story.
We take it for granted that there are events—let us call them choices—that we control
in a way that we don’t control other events. Moreover, our choices make a difference.
Things can go better or worse for us, and how well things go depends partly on what
we choose to do. In turn, our ability to care about how things go implies that we can
have a reason for choosing one way rather than another. So do we (ever) control ourselves well enough to do what we have reason to do? Cutting even closer to the philosophical bone, do we control ourselves well enough to believe what we have reason to
believe? Suppose not. Suppose our very beliefs are mere events that simply happen to
us. Suppose the felt experience of weighing evidence and then deciding what to believe
is a delusion.
We take it to be as well confirmed as an empirical fact can be that people (including the psychologists who produced the research we discuss) make choices—including
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choices about how to weigh experimental evidence—more or less freely. (If we do not
choose, more or less freely, whether to view evidence against free will as empirically
confirmed, then we have no reason to take our view seriously.) But we say “more or less”
for a reason. Schmidtz and Brennan’s conjecture, in their Brief History of Liberty, is as
follows:
(a) Freedom of the will is not an on/off switch, something you either have or not.
Instead, real-world freedom of the will is an ongoing achievement.
(b) Freedom of the will is achieved in degrees, and not everyone achieves it to the
same degree.
(c) Moreover, not only are some wills more free than others, but any given individual’s will is more free in some circumstances than in others.
(d) It is because our culture and system of government affect people’s inclination and
ability to make up their own minds that the most fascinating and important versions of the free will problem today have more to do with psychology and politics
than with metaphysics.
None of the findings emerging from recent decades of experimental psychology underwrites metaphysical skepticism about the general idea of free will, but the results considered together do suggest an alternative (and politically portentous) psychological basis
for a measure of skepticism, implying that threats to the autonomy of our wills are various, serious, and real.

1. Conceptual Frames
In contemporary political thought, at least since Isaiah Berlin’s famous essay “Two
Concepts of Liberty,” positive and negative freedom have been defended as competing
accounts. Piper Bringhurst and Jerry Gaus believe that this is a mistake. Both have their
place in a social world where a person can be free in one way but not in another. Without
multiple concepts of freedom, we cannot make sense of the complexity of interpersonal
relations, or of the place of related but separate commitments to non-interference, moral
responsibility, and moral agency. In this spirit, Bringhurst and Gaus defend an interpretation of positive freedom as reasoned control, then treat this as a necessary condition
for the exercise of moral responsibility. They ask whether freedom so conceived is compatible with the general will defined as regulation by a common moral law. Drawing on
contemporary accounts of moral and cognitive diversity, they reconsider in a new light
Rousseau’s old question of whether we can be subjects of the moral law yet remain free.
Elizabeth Anderson likewise takes a hard look at old myths about conceptual conflicts: in her case, freedom and equality. Given that freedom and equality have been
used to refer to so many ideas, it cannot be true that the basic concepts necessarily are
opposed. Do particular freedoms oppose particular egalitarian ideals in particular
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times and places? Obviously, freedom and equality can be interpreted in such a way
as to manufacture a spurious opposition between them. We might imagine some sort
of Nietzschean caricature—freedom to be a blonde beast—that would oppose equality quite generally. Just as easily, we might conceive of forms of equality, such as Kurt
Vonnegut’s caricature of leveling egalitarianism in Harrison Bergeron, that are antithetical to any ideal of freedom that anyone takes seriously. But setting aside caricatures, the
question is whether particular freedoms, genuinely worth wanting, are systematically
opposed to particular equalities that likewise are genuinely worth wanting.
Perhaps not. Or, if the answer is yes, then the further question would be whether
such opposition is necessary or contingent. If the opposition is contingent, then a further question is whether we have it in our power to resolve the opposition, and whether
one way of resolving the opposition (if there be more than one) is better than the alternatives. So, for example, we might be able to formulate a conception of freedom along
the lines of Herbert Spencer (subsequently embraced by Mill, Rawls, Hart, Feinberg,
Steiner, Rawls, and many others): that is, we might formulate an ideal of freedom as
involving the maximum liberty compatible with equal liberty for all. Fleshing out that
thought without begging the question is notoriously hard work, but the underlying intuition is nonetheless attractive. Interestingly, this extreme commitment to liberty, which
defines—and was once a driving force behind—liberalism as a tradition, is at the same
time a commitment to a kind of equality: equality as citizens. This was equality before
the law.
To pursue this line of thought, we need to tease apart several related distinctions.
A freedom to work could be purely formal in the sense that there is no law that makes
it illegal to work, notwithstanding the fact that such freedom has no material significance unless the work that one is able to do has sufficient value to move an employer to
offer one a job. Equality before the law has been attacked as a purely formal notion, but
a purely formal notion is not what defenders have defended. No one regards our right to
legal representation as adequately respected by the bare fact of there being no law to stop
us from hiring a lawyer.
Or a freedom to work could be purely negative in the sense that one is at liberty to take
a job if one is offered: one has no positive entitlement to be given a job, yet one remains
free to work in the sense that there is no duty to avoid competing for jobs with members
of a more favored class.
The idea of having a right to say no was a notion of negative freedom, but what liberals
demanded in the nineteenth century was a right to say no in a robust, substantive way
that would make a tangible difference to life on the ground. The assertion that women
have a right to say no to the advances of men without being at risk of being thrown in the
“Clink,” or that women have a right not to be stopped from opening up a bank account,
starting a business, or registering a patent in their own name—these were assertions of
negative, but not merely formal, freedom.
Finally, a freedom to work could be a moral ideal insofar as an economy is judged by
how closely it approximates a state of full employment such that everyone who wants
a job has one. This moral ideal is compatible with, but distinct from, a political ideal of
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there being no arbitrary obstacles that prevent would-be employers and employees from
arranging to exchange services in whatever way they find mutually agreeable.
The bottom line is that freedom and equality were not conceived as opposing values
in the nineteenth century, and the case for seeing them as opposed today should not be
accepted uncritically. Anderson’s own view is that moderate egalitarianism is compatible with commitments to various core liberties that are well worth wanting.
Hillel Steiner agrees with the general idea that there is no conflict between liberty and
equality. Indeed, given his Law of Conservation of Liberty, liberty cannot conflict with
anything at all, since the sum total of liberty is a constant.2 Steiner claims that those who
object to egalitarian redistribution on the grounds that it reduces liberty would have to
show that net reductions in liberty are real—meaning that the curtailment of liberty for
some is greater than the increase in liberty for others. Since the metric for making this
calculation is not available, the “net reduction of liberty” argument is a non-starter in
Steiner’s view. Of course, this is not to deny that various scholars focus instead on what is
in fact at stake, and on what can in fact be lost in the course of egalitarian redistribution.
If real worries cannot be expressed in terms of what Steiner calls liberty, that does not
make real worries go away.
So, for example, consider Hayek’s worry about the “road to serfdom.” Hayek would
have agreed with Anderson (and perhaps with Steiner too) that conceptual conflict (or
impossibility thereof, for that matter) is not worth discussing. He had no problem with
equality per se. What he deplored is what actually happens when we create institutions
to try to guarantee that society unfolds along egalitarian lines. Are those institutions
used for the purpose that their creators had in mind? Hayek’s observation is that in practice such institutions are used to further the purposes of whichever candidate wants
power badly enough to do whatever it takes to win the battle to acquire it.
What opposes liberty—that is, the liberty that is very much at stake in the empirical
world—is not equality so much as concentrated power that we create in the name of
equality. This is the real worry. Acknowledging this reality does not settle what to do. It
does not clinch the case for a minimal state. It does not end the conversation or make
further debate unnecessary. Still, we do well to acknowledge that the relentlessly predictable corruption of power—what political philosophy now seems largely to ignore—
is the real worry.
Freedom from interference can be compared and contrasted to freedom from
domination. Frank Lovett defends the republican account of freedom and shows why
freedom as non-domination can contribute to a distinctive understanding of political freedom. Domination is an ability to act, and there is a special wrong in dominating as opposed to mere interfering. A benevolent despot who does not interfere with
his subjects nonetheless still makes them unfree, Lovett claims. By contrast, a democratic government may interfere with subjects’ choices without making them unfree.
The difference is that subjects can determine the manner and extent of interference
in the second case, but cannot in the first. Political freedom must consist in being
able to limit the (corruptible) power of some to frustrate and dominate the choices of
others.
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Debates concerning freedom do not always distinguish between moralized and non-
moralized conceptions of freedom. Is freedom merely a descriptive concept, such that
any restriction counts as interference and is thus prima facie problematic? Or should we
distinguish liberty from license, moralizing liberty by definition, so that we can say that
only wrongful restrictions limit true freedom? Ralf Bader defends a rights-based moralized conception of freedom to determine which courses of action an agent can be free
to perform, and which obstacles count as constraints. To Bader, this is the only way to
connect our normative concerns to a conception of freedom; normative significance has
to be built into freedom by definition; the connection cannot be an empirical discovery.
Liberalism was once a revolutionary idea: the idea that kings don’t own their subjects. Subjects own themselves. It took further revolutionary moments to establish that
men cannot own other men, and that men cannot own their wives. It takes even further
moments for people to realize that, among fellow citizens, owning oneself means being
treated as an equal before the law.
So, Dan Russell says, if you have a right to interfere with your neighbor, then your
neighbor has that same right to interfere with you. That assumption of symmetry is
another assumption at the heart of liberal equality construed as equality before the law.
Society does not divide into classes when it comes to the rights that go with being a
fellow citizen. The idea also implicitly captures the point of modesty when it comes to
asserting rights. Dan Russell likewise is careful to avoid even a whiff of the “atomism”
that liberalism’s critics sometimes are too eager to see as one of liberalism’s core features.
If we speak of people as if they were pieces of property owned by themselves, are we
showing respect for them or disrespect? One place to start is to point out that respect for
persons begins with acknowledging a right to say no. Having a right to say no to proposals to use one’s body or mind in a particular way marks a person as a self-owner. Indeed,
this right to say no arguably is precisely what marks a person as a person. Someone has
a right to decide what kind of life one’s self should be living. The right to say no to other
people’s will locates that right in oneself rather than in someone else, and is the political foundation of anything like the liberal commitment to letting people live lives of
their own. To be sure, those who attack what they call self-ownership may have—must
have—something else in mind. In any case, the right to say no construed in this way is
fundamental. Many other topics are worth talking about, but this understanding of self-
ownership underlies concepts of ownership in general, freedom in general, individual
rights in general, and liberalism in general.
Ownership is related to jurisdiction. It is the right to make the call—to decide whether
the answer is yes or no. So, there is something odd in asserting that the world owns, say,
mineral rights. People say such things without specifying who will make the actual decisions. The idea is not really about ownership per se so much as fiduciary responsibility.
When theorists say that the world owns the minerals, they are saying that those who are
responsible for managing the minerals ought to manage them in the best interest of the
world. That makes sense. Or at least, that is the least controversial interpretation of what
they are saying. But there will, after all, be a decision maker who makes the call, and
effective jurisdiction resides in that person (or body of persons).
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People will have different views as well about what justifies treating a resource management question as falling within one person’s jurisdiction rather than another’s. Is the
idea that the right to say no should be understood in whatever way is to the greatest
advantage of the least advantaged? If so, then seeing which way of assigning rights best
tracks that idea will be a complex question whose answer will not be timeless. In a given
time and place, are people more concerned about water pollution or water shortage? Are
they concerned with whether their descendants will be able to collect royalties two hundred years from now, or will be held liable for damages two hundred years from now?
Does it matter whether the right to post a No Trespassing sign extends to the heavens?
What happens when it suddenly matters a great deal, after not having mattered for thousands of years?
Our mutual understandings of jurisdiction are, in the real world, sensitive to questions about what our understanding needs to be in order for us to be good neighbors.
Over the course of centuries, the contours of that understanding will change. It will matter whether our nearest neighbor lives five miles away, or five meters. Still, the point is
for us to be able to form mutual expectations: we need to know what to expect from each
other. Yet we need freedom to do the unexpected too.
Analogously, in the realm of collective decision-making, we need to be able to make
democratic decisions, but we also need to be able to count on making those decisions
within a constitutional framework. We are not a constitutional democracy unless some
things are off the table; for example, we do not get to vote on whether to deprive a particular minority of the right to vote. The constitutional part of constitutional democracy turns democracy into something that a community of free citizens, responsible for
themselves and accountable to each other, can afford. By virtue of the constitutional part
of constitutional democracy, citizens can count on their status as citizens not being up
for grabs every time someone is in a position to bring a motion to a vote.
When people speak of civil liberties or call themselves civil libertarians, they usually
have particular rights in mind: rights of privacy, of free speech, of assembly, of lifestyle
choice, of control over sexual conduct, voting rights, or legal rights such as the right
to a fair trial. Some elements of the rule of law are preconditions of civil liberty, and
there will never be a once-and-for-all victory for the rule of law. Even today, civil liberties remain precarious for many. We still have a long way to go; perhaps we always will.
Honestly determining where we are and where we still need to go requires not only that
we acknowledge real problems, but also that we recognize real solutions and real progress already made.
We might offer an analogy that illustrates central points of several of these essays;
namely, claiming that one has jurisdiction is like claiming that one has a green light,
which goes hand in hand with claiming that others have a red light. To assert rights
is thus to declare oneself willing to impose a cost on fellow citizens. If everyone takes
their turn facing red and green lights, that is a profoundly egalitarian institution even
though there will never be a snapshot in which everyone has a green light at the same
time, and therefore there will never be a snapshot in which people look equal. But
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an institutional framework where everyone gets a turn is not only an egalitarian but
also a liberal institution—so long as we are careful to install traffic lights only where
their net effect is to put everyone in a better position to pursue destinations of their
own choosing while staying out of each other’s way. The traffic metaphor is a way of
illustrating a way of living together that always looks like a zero-sum game in the
snapshot, but nevertheless tends to be mutually advantageous when we look at the
dynamics.
It is understood that people living ordinary lives in close proximity are bound to be
somewhat of a nuisance to each other. We need boundaries, but we also need to understand that boundaries cannot solve all of our problems. We also need to understand
ways in which being a good neighbor requires more than a good fence. Our jurisdictions as self-owners must be respected, but that respect cannot be properly understood apart from a conception of what it means for neighbors to be considerate. Thus,
whether you can take my kidney is squarely within my jurisdiction, but whether you
can exhale (thereby releasing greenhouse gases into the atmosphere that we share) is
not. David Sobel believes questions such as these, at the edge of the concept of self-
ownership, reveal some of its limits. The concept of self-ownership does not yield
fine-grained distinctions between my neighbor taking my kidney without permission versus my neighbor reading my newspaper without permission. Sobel invites us
to think about whether there are answers to these questions that preserve the strong
deontological and morally plausible features of self-ownership while dispensing with
its implausible implications.
If there is no theoretical solution, however, that may be because there is no theoretical problem. I have a right to forbid your driving by my house at a hundred miles per
hour, but no right to forbid your driving by my house at twenty miles per hour. Yet such
lines are never drawn by a philosophical principle. I find out what I have a right to do by
checking facts about the street on which I live, not by coming up with a philosophical
argument. To determine the nature and limits of my jurisdiction, I need to track lines
drawn by historically situated decision makers specifying the details of what citizens
have a right to expect from each other in particular communities. Communities need
to draw lines. Philosophy can tell them that much. Philosophy also can indicate rough
parameters. Is taking organs without permission out of bounds? Yes, because neighbors
can’t afford neighbors having that right. Is exhaling in bounds? Yes, because neighbors
can’t afford not having that right. Such sensibility is the rough guidance that a community’s decision makers need in order to have parameters within which to draw a line. The
line they draw becomes the line that neighbors have a right to forbid each other to cross.
What makes the line more precise over time is not more precise arguments but rather
the history of conflict resolution. Neighbors take neighbors to court so that they can ask
a judge to rule on whether certain kinds of nuisance count as crossing the line. Judges
rule, the line becomes sharper, and typically that settles the matter. Philosophy identifies
broad limits of what it is reasonable to expect from neighbors. And that, in turn, is the
limit of what it is reasonable to expect from philosophy.
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2. Historical Frames
Philosophers tend to know the history of ideas better than they know history as such,
yet the latter can be more illuminating. So, for example, if you wonder why Adam Smith,
an advocate of free trade, also favored public education, the answer could lie more in
Smith’s situated historical experience than in his philosophy. There is a freshness and
sometimes a deeper truth in thinking a little less about the texts and a little more about
the times that produce the texts.
To be sure, the history of freedom precedes the history of ideas about freedom.3 It was
around forty thousand years ago that Homo sapiens became the wisest of primates, when
we learned to make deals with strangers. Many steps we’ve made in our social evolution
involved expanding the spheres of mutually advantageous commerce. Paradoxically, we
are inclined, perhaps even biologically programmed, to see commerce as a zero-sum
game: that is, we see people who profit by selling us food or tools as getting rich at our
expense. Eons ago, though, brave souls began to imagine what human beings could do,
and saw that the key to a better life was trade. Thus began our liberation from the brutality of life as cave-dwellers.
As we spread, our closest cousins, the Neanderthals, went extinct. Why? Recent
research speculates that the ascent of H. sapiens was driven by something relatively
mundane: an evolving propensity to truck and barter.4 Thus Horan, Bulte, and Shogren’s
explanation of why Neanderthals disappeared and modern humans flourished is that
the former were not entrepreneurs. Cultural cross-fertilization did not occur. By contrast, modern humans evidently practiced some rudimentary division of labor almost
from the start, engaging in both intra-and inter-group trade (Horan, Bulte, and
Shogren, 2005: 5). They were innovators, pushing the boundaries of their negative liberty in ways that ended up raising the ceiling of the positive liberty for all.
Our authors take up the history of freedom from the ancient world onward, starting
with essays on Platonic and Aristotelian freedom, respectively, by noted ancient philosophers Fred Miller and David Keyt. Miller traces the development of the concept of
political freedom in Plato’s thought, and argues that despite limitations, Platonic ideas
of freedom have contributed to many innovations in our political vocabulary and practice. For example, Keyt shows that Aristotle builds on the Platonic notion of “aristocratic freedom” as an ideal of individual freedom according to which reason rules
desire. Individual freedom is thus for Aristotle both a psychological and an intellectual
accomplishment. Orlando Patterson has contributed substantially to our understanding of freedom in both ancient and modern worlds. For this volume, he chose to write
on the understudied topic of slavery in the Florentine Renaissance. Patterson shows
that the fact that Florence was a fountain of freedom in Renaissance Italy was a product
both of elite discourse and of the practical struggles against the use and abuse of power
by ordinary people. Covering everything in between would be, of course, a thankless
and impossible task, but Ed Feser helps to bridge the gap with a wide-ranging essay on
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freedom in the Scholastic era. He shows that although philosophical ideas of freedom in
Scholastic thought occupy somewhat of a middle ground between classical liberal and
authoritarian positions, the Scholastics were more friendly to freedom-preserving institutions such as democracy, the rule of law, and the market economy than it is commonly
appreciated.
Ryan Hanley chose to continue a theme from the first part of the handbook and
write on the ways in which for Enlightenment thinkers such as Smith, Rousseau, and
Kant, positive and negative liberty were complementary rather than contradictory. For
these thinkers, freedom did not rest solely on political institutions, but on the cultivation of virtues of personal responsibility enabling individuals to exercise and support
political freedom. Hanley shows that Smith, Rousseau, and Kant saw moral freedom
as indispensable to political freedom. Jim Otteson wrote on how Adam Smith treated
the line between justice and beneficence and how Smith thought that drawing it in one
place rather than another would bear on rationales for coercion. Otteson argues that
Adam Smith developed his own version of “libertarian paternalism” in trying to defend
people’s freedom of choice on the one hand but help them make better choices on the
other. Indeed, Otteson claims that by learning from Smith, we can avoid problems that
plague more recent defenses of libertarian paternalism by Richard H. Thaler and Cass
R. Sunstein (Sunstein and Thaler, 2009).

3. Institutional Prerequisites
of Freedom
Progress in our understanding of freedom is possible, and nowhere is progress better
demonstrated than in the great strides various societies have made in creating the institutional conditions that protect freedom. The fact that two recent institutional artefacts,
the rule of law and constitutional restraints on majority rule, contribute to political
regimes where freedom receives, on balance, better protection, is now part of conventional wisdom. This conventional wisdom is also supported empirically. Countries in
transition to democratic regimes are more likely to revert to authoritarianism without
constitutional separation of powers and effective accountability of political officials
through law (Collier, 2007: 65–75).
Against this background, few doubt that constitutions can carry the weight they are
expected to, and critics of constitutional restraints complain that they work too well
at restricting democratic decision-making (Levinson, 2008). But Michael Huemer,
breaking ranks with both the critics and conventional wisdom, argues that constitutions in fact work much less well than we think. Huemer believes that the case of the
United States, often celebrated as one of the early and successful adopters of a constitution, shows just how much the constitution has failed to restrain government expansion beyond areas explicitly approved in the constitutional text. He estimates that most
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of the activities of the U.S. government are not constitutional. The intention behind
this criticism is not to damn the project of building constitutional constraints as such.
Indeed, the constitution has been successful in some areas and failure is not inevitable.
Therefore, Huemer proposes various measures to counteract the weaknesses of existing
constitutional restraints.
The evolution of the rule of law provided the essential foundation for the explosive
economic progress of recent centuries that liberated the West from extreme poverty.
Institutions facilitate coordination. Liberal institutions are those that aspire to (literally
as well as metaphorically) manage traffic without assuming that everyone ought to have
a common destination. As Steve Wall frames the issue, liberal institutions regard citizens as planners, and aim to put people in a position to make and pursue plans, and to
adjust to each other’s plans in such a way as to minimize conflict and take advantage of
potential synergy.
The insight about the conditions of success for constitutional restraints feeds well into
an instrumental justification of the rule of law. According to Wall, the core idea of the
rule of law is that holders of political and legal office should be constrained to exercise
power in ways that are efficacious, nonarbitrary, and predictable. Effective legal constraints on political power are important because they create the conditions in which
individuals can plan their lives. Wall draws a close connection between freedom and
autonomy, understood as the capacity to reflect on and choose personal projects and
commitments that one reflectively endorses as one’s own. Planning agency is necessary for autonomy, and planning agency is fostered and enhanced by an environment
in which the rules are predictable and enforced evenly and effectively. If constitutions,
as part of the bigger arsenal of rule-of-law protections, do not work well, Wall provides
additional reasons for worrying about their failures.
Institutions can be better or worse at protecting freedom. Jason Brennan asks where
we should place democracies on the continuum from best to worst. There are strong
empirical correlations between democracy as a mode of decision-making and civil,
political, and economic liberties. But this is where, in Brennan’s view, the correlation ends. There is no additional increment of freedom—understood as autonomy or
non-domination—simply by virtue of participating in democratic processes as such.
Collective decision-making adds neither to our capacity to express ourselves, nor to our
ability to protect ourselves from those who wish to control us.
Yet there may be value in understanding democratic decision-making as an important kind of freedom when the alternative is the imposition of rules from the outside.
Proponents of the “all affected interests” principle raise the spectrum of precisely this
kind of threat when they argue that political decisions should be made by those most
likely to be affected by them. This would entail in many instances that decisions are
made by groups much larger than existing political communities, when it is likely that
such groups would be affected by the decisions taken within traditional political communities. On some proposals all decisions should be made by a global demos. Carmen
Pavel argues that the principle of “all affected interests” is not fit for assigning rights of
political participation. We are better advised to think in terms of ideals of democratic
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self-rule and individual rights, which have been a force both for improving the condition of many historically marginalized groups, and for resisting encroachments on the
political autonomy of groups from outside.
Freedom can be enhanced or thwarted not only by the most general forms of decision-
making but also by granular policy decisions made by various public agencies in the
normal course of providing public goods and avoiding public bads. The two remaining
essays in this section shed light on another important insight of recent scholarship: the
complexity of public policy processes means that goals will not always translate into
results. Mark Pennington and Mark Budolfson explain that understanding when this
is likely to happen, and evaluating different alternatives of public and private regulation
and the incentives and compliance problems they generate, places governments and
legislatures in a better position to recognize when regulation protects or undermines
freedom. If both market failures and government failures are real problems that we try
to avoid, more regulation is not always better. Solving social dilemmas such as tragedy-
of-the-commons problems often involves a mix of private and private regulation, but
importantly, the mix will vary depending on the particular features of commons and
the group trying to solve it. This has been one of the great insights of Elinor Ostrom
(Ostrom, 1990). Pennington and Budolfson incorporate it into ongoing debates about
the nature of freedom-preserving public policies.
The phrase “market failure” describes outcomes where not all potential gains from
trade have been realized. Institutional economists such as Harold Demsetz have developed tools for measuring market success by looking at what comparative institutional
frames do to minimize the sum of external costs plus transaction costs. Some institutions are matters of informal custom; others are explicit formal creations, often funded
by taxation and thus imposing their own packages of external and transaction costs,
and thus the ultimate practical questions about institutions tend to involve comparative institutional analysis rather than theoretical comparison to models of perfect
competition.

4. Culture, Diversity, Expectations
Voluntary cooperation is important not just for solving social dilemmas and distributing gains from trade, but also for facilitating the expression of important kinds of
freedoms such as freedom of association and freedom of conscience. Freedoms of this
type create additional puzzles about the proper relationship of voluntary intermediate groups and the state, and Richard Arneson focuses on a few. Arneson unravels the
puzzle of whether “religious liberty is special,” in the sense of both deserving special
protection from the law and in justifying special exemptions from otherwise generally
applicable laws. In his view, all attempts to argue that religion is special either fail to distinguish in what way it is unique, or if it is unique, what is valuable about it being so that
merits special protection.
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Freedom means letting individuals, especially adults, live as they see fit, but what does
educating for freedom entail for less than fully grown individuals? Can educational
practices be designed such that their freedom is preserved rather than subverted by the
imposition of a particular conception of the good? Kyla Ebels-Duggan argues that educating children for freedom and teaching them to embrace a particular conception of
the good are virtually indistinguishable. There is a stage when the task is developmental: not simply to respect a child’s autonomy but to help make sure there is something
there to be respected.
If we cannot harm individuals before they take shape, by predisposing them toward
a particular view about the good life, what about harming them after they die? David
Boonin provides an original defense of the posthumous harm principle, the idea that it
is possible to act to harm a person even if the act takes place after the person has died.
Boonin gives us good reasons to think that, if the posthumous harm thesis is true, then it
implies that many acts that otherwise appear harmless may prove harmful.

5. Economies and Normative
Trade-offs
As trade emerges, there emerges with it a new way of being self-sufficient: in a market
society, people can produce enough to meet their own needs by producing enough to
meet other people’s needs. Freedom of commerce under the rule of law empowers people to cooperate on a massive scale, liberating each other from poverty.
But is there a dark side to a free society? Can an opportunity that enhances our freedom harm us in other ways? Matt Zwolinski situates himself between classical Marxists,
who claim that markets are rife with exploitation, and classical liberals, who see opportunities for exploitation in the exercise of power by modern states. The danger comes
both from people’s private market relations and from their relations with the state,
Zwolinski says. The state can take unfair advantage by engaging in predatory, parasitic
behavior to favor some people at the expense of others. Licensing monopolies is one
such example. This is why preventing exploitation is not straightforward: reducing one
kind of exploitation could facilitate another.
One way to assess the problematic nature of exploitation is to assess the nature of the
consent that leads to the emergence of an exploitative situation. Consent manifests itself
in various ways. We consent to offers under financial pressure that we would not accept
if the alternatives were not grim. Is that the kind of consent that we hold sacred? Which
variations on the theme of a “right to say no” are conducive to people retaining respect
for themselves and a kind of wholeness?
Exploitation is closely related to consent that in some crucial way is not as voluntary as it should be. Serena Olsaretti argues we should think of a choice as forced when
the alternative is unacceptable. An account of voluntariness is not just important for
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understanding exploitation, but integral to understanding self-ownership. Voluntariness
pushes self-ownership away from a rights-based account and toward an account of voluntary or unforced choice.
Given the potential for involuntary, exploitative choice, we are tempted to conclude
that the market represents in the end a system that encourages vice and discourages virtue. This is indeed a prevalent view among critics and even some supporters of markets.
But Virgil Storr claims that, far from rewarding vices such as greed and selfishness, the
market actually punishes them. Drawing on an account of morality inspired by Adam
Smith’s impartial spectator, Storr argues that as market relations expand to include
larger groups of people, our sphere of sympathy and concern also expands. We are
changed, just as the critics claim, but for the better, not worse.

6. Body and Mind
The preceding chapters discussed humanity’s halting progress in removing external
impediments to our freedom. This progress has diminished one external impediment
after another; but the end result is not so much, or not only, that all impediments have
disappeared; rather, we are now in the best position we have ever been to see that there
are impediments other than the obvious ones. The most perfect success at removing
external impediments to our positive freedom would leave us still needing to confront
the last frontier: internal obstacles.
Markets change us in many ways, some positive, some negative. They may make it
harder for us to think for ourselves; at least, this is the worry that Elijah Millgram raises.
The division of labor induces hyper-specialization, which means that an increasing
number of people have skill sets that enable them to produce more, innovate more, and
be of service to a larger customer base, all the while becoming more interdependent. But
it is a consequence of this dynamic of increasing specialization and division of labor, and
arguably an essential and in some ways desirable consequence, that as people become
ever more specialized and smaller components of ever larger productive processes, they
do so without understanding the competence of those on whom they depend, and without being able to evaluate each other’s performance. The consequence of specialization
is that we think for ourselves in smaller and smaller niches of social and economic life,
and thus autonomy as thinking for ourselves is irreversibly undermined. (Compare
this to Jason Brennan’s worry about the corrosion of democratic deliberation as voters
become ever more unable to evaluate elected representatives or even to have more than
the vaguest idea of what good performance in public office would look like.)
More optimistically, Eddy Nahmias holds that free will is within our reach as a psychological accomplishment. We have free will when we can exercise complex capacities in making decisions and directing our lives according to them. We become more
free by cultivating and exercising our capacities of imagination, decision-making, and
self-control. Science, far from showing that we lack free will due to the way our actions
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are determined by physical laws, can help us better understand and expand our capacities and make more effective use of them in driving our behavior and actions to match
our goals.
As noted earlier, freedom of the will need not be seen as resembling an on/off switch,
something you either have or not. Instead, real-world freedom of the will is an ongoing
achievement that comes in degrees, and not to everyone to the same degree. Moreover,
our wills can be more free in some circumstances than in others. Because our cultures
and systems of government affect people’s inclination and ability to make up their own
minds, the most intriguing versions of the free will problem today are personal, social,
and political, not metaphysical.
In the final chapter, Allen Buchanan emphasizes an important but often overlooked
dimension of freedom as thinking for yourself. We are free not only to the extent that we
think for ourselves and act on the beliefs we form, but also to the extent that those beliefs
are true. Mistaken beliefs can undermine our freedom to the extent that we fail to act in
ways that are competently self-directed.
These and other theoretical challenges raised in this volume are at the cutting edge of
research about freedom. We have recruited an outstanding team of contributors who
went where their curiosity led them, traveling at times through alien territory and at
times through well-trodden terrain. We intended this volume to be an exercise in freedom as much as it is a study of freedom. We are grateful to our authors for caring about
this project and for having the courage and confidence to pursue visions of their own.
The sign of good parents is a child who does not need them. Perhaps that is a sign of
good editorship too.
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Notes
1. Ian Carter, Matt Kramer, and Hillel Steiner have compiled an excellent anthology of previously published material from Machiavelli to the present. Our Handbook complements
theirs more than competes with it. A scholar who reads both volumes will know the lay of
the land.
2. To borrow Steiner’s example, “if we all acquire the freedom to brew beer in our basements,
bottle it, and put it in our refrigerators, then as fast as I can put beer in my refrigerator,
thereby acquiring a freedom to fetch it from my refrigerator, my neighbor also comes to
have unfreedoms to fetch that same beer.” In Steiner’s own words, “our technologically
enhanced repertoire of act-types also increases out inventories of act-tokens which we’re
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prevented by others from doing.” See Schmidtz (1996), paraphrasing Steiner, as quoted
at 286.
3. This paragraph and the three that follow are from c hapter 1 of Schmidtz and Brennan (2011).
4. As chapter 1 of Schmidtz and Brennan’s Brief History of Liberty goes on to elaborate, there
is no evidence of major technological progress in Neanderthal societies. Neither is there
evidence of trade between groups. Neanderthals did not experiment much, nor did they
learn from each other’s experiments. Neither their technology nor their social organization changed much over hundreds of thousands of years. Five hundred thousand years
ago, Neanderthals formed hierarchical hunter-gatherer groups of about two dozen. Forty
thousand years ago, Neanderthals were still living in isolated groups of two dozen hunter-
gatherers. It is hard to imagine a human society remaining so static for 460 years, let alone
460,000.
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chapter 1

Self-O wnersh i p as
a Form of Ow ne rsh i p
Daniel C. Russell

1. What Self-O wnership Is For
1.1. The challenge of coexistence
Whenever human beings prosper together in peace, it is a profound accomplishment.
Coexistence presents a constant challenge: everybody needs the freedom to live a life
of his own without unwelcome interference from others, and yet living a life of one’s
own creates inevitable spillover effects. If A can forbid B to create any spillover effects,
then B will not be free to live a life of his own; but since B can then likewise forbid A, the
zeal with which A insists on freedom from interference diminishes the zeal with which
A can insist on freedom to live a life of his own. Merely by sharing an environment, we
each face a trade-off between freedom to act and freedom from interference. Coexisting
is costly. That is why its success an accomplishment.
Of course, not coexisting is costly too. Freedom to live a life of one’s own has a point
when it is freedom to live in peace with others, and to enjoy the prosperity humans create only in multitudes.1 So the challenge of coexistence is to discover patterns of interacting that optimize the trade-off between freedom to live one’s life and freedom from
interference. Groups that prosper together in peace are the groups that make that discovery, converting mere coexistence into mutual association for reciprocal benefit. That
is what makes the accomplishment profound.
These patterns of interacting—customs, practices, and institutions—shape expectations on which people plan their futures. To optimize the trade-off inherent in coexistence, a practice or institution must create in each person an expectation of protection of
his freedom from interference, in ways that he can afford to be protected as the beneficiary of his freedom to act.
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Ownership is an institution that has emerged in response to precisely this challenge.
The thesis of this chapter is that self-ownership is a form of ownership, an institution for
optimizing the trade-off between freedom to go about one’s life and freedom from the
interference of others, in a world in which going about one’s life almost always interferes
with someone else’s.

1.2. Reciprocal benefits
Ownership may seem more like a cause of the trade-off of freedoms than a response to
it. It is easy to see the way in which ownership rights are zero-sum: A’s right to exclude is
B’s prospect of being excluded. That is the point of an ownership right, like a traffic light
that not only turns green in one direction but also turns red in the other. What is easy to
overlook, though, is that the institution of ownership rights can be positive-sum, like a
system of traffic lights (Schmidtz, 2010: 85). What does it take for an institution in which
interactions are zero-sum in vacuo to create reciprocal benefits in the greater scheme of
things?
Anglo-American property law has evolved in response to just that question, as Baron
Bramwell observed in his landmark opinion in Bamford v. Turnley (1862). The defendant had been baking bricks in a kiln on his property; his neighbor complained of noxious fumes from the kiln. Their dispute was over the precise location of a boundary, not
between two properties but between two freedoms: the plaintiff ’s freedom to go about
his life without nuisance from the defendant, and the defendant’s freedom to go about
his life even if it annoyed the plaintiff. Bramwell made the crucial observation that in
protecting people from nuisance, there is risk of over-protecting them—protecting them
to their own detriment—by subjecting the one protected from everyday nuisances today
to a prohibition against creating everyday nuisances tomorrow.
There must be, then, some principle on which such cases must be excepted. It seems
to me that that principle may be deduced from the character of these cases, and is
this, viz., that those acts necessary for the common and ordinary use and occupation
of land and houses may be done, if conveniently done, without submitting those who
do them to an action. . . . It is as much for the advantage of one owner as of another;
for the very nuisance the one complains of, as the result of the ordinary use of his
neighbour’s land, he himself will create in the ordinary use of his own, and the reciprocal nuisances are of a comparatively trifling character. The convenience of such a
rule may be indicated by calling it a rule of give and take, live and let live. (Bamford,
1862: 33, emphasis added)

Bramwell’s insight was that A should be permitted to do things that create nuisance
for B when the permission is not just for the benefit of A but for the overall benefit of
B as well. This principle of “reciprocal benefits” (Epstein, 1979) makes ownership an
institution for turning zero-sum disputes into positive-sum outcomes of even greater
significance.
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Bramwell’s simple rationale for this principle, one might say, is that because freedoms are mutual, turnabout is fair play; therefore, protecting A’s freedom to do everyday
things even if those things annoy B benefits not just A but even B, because it equally
protects B’s freedom to go about his daily life as well. Finding for B against A today, then,
would be more than even B could afford in the greater scheme of things. Likewise, one
reason to find against the defendant in Bamford is that permitting him to undermine
his neighbors’ hope of escaping a quasi-industrial area for a residential area would have
permitted them to undermine the very same hope of his. Such protection one day would
have been more than the defendant could afford the next.
But there is also a second, much deeper rationale for the principle of reciprocal benefits. Taking the plaintiff and defendant as proxies for all neighbors, to overprotect
either of them would undermine the broader benefits of coexistence that even that party
enjoys. People have different preferences: the odd defendant may not mind turnabout
on the part of his neighbors; the odd plaintiff may have no use for freedom to create
the sorts of nuisances his neighbors do (Mack, 2015: 204–207). But even that defendant
and even that plaintiff enjoy the disproportionate benefits made possible only through
the cooperation of multitudes. First, though, there must be a multitude, and therefore a
multitude that just about everybody can afford to belong to (Schmidtz, 2010: 86, 96–97).
With this second rationale, the principle of reciprocal benefits becomes also a principle for distinguishing protection from overprotection. For instance, in commerce the
presence of a competitor is a nuisance, and every such rivalry is zero-sum. But even the
one who loses in competition with a rival is still better off in the larger scheme of things
when people are vulnerable to just such losses. One reason for this is economic: even the
one who loses in competition still owes as high a standard of living as he has to the prosperity made possible by the institution of competitive commerce—an institution that is
positive-sum, provided it is fueled not only by the hope of profit but also by the risk of
loss (Boudreaux and Roberts, 2008). But there is also a moral reason, since there can be
no legitimate claim on grounds of justice that one be promised protection from interference in ways that one also wants to be promised that others will not be protected. The
principle of reciprocal benefits is a Pareto principle—an assurance that at least some will
advance and none retreat—but only at the high level of what systems, what institutions,
and what expectations make mutual association an attractive prospect for everybody.
This second rationale for the principle of reciprocal benefits is evident in decisions
such as that in Hinman v. Pacific Air Transport (1936), in which the court ruled that even
though land rights extend “to the heavens” (the traditional ad coelum doctrine), this
does not empower landowners to forbid airlines to fly overhead. As Richard Epstein
(1979: 82) observes about restrictions of ad coelum,
The reciprocal benefits are evident over a broader universe of discourse, as all landowners in their capacity as citizens can gain through increased air transportation.
The widespread benefits of traveling by air and using goods shipped by air are thus
properly brought into the case. While an occasional individual might suffer some
psychological wrench from the forced loss of air rights, virtually all persons are better off because of the universal overflight easement.

24   Daniel C. Russell
Although this second rationale appeals to what benefits just about everybody, the point
is not that benefits for the aggregate outweigh costs for the unprotected owner. Rather,
by preserving expectations that make coexistence a better proposition for just about
everybody, the principle of reciprocal benefits preserves the cooperation of multitudes,
which in turn preserves freedom to live one’s life, for both parties to the dispute. Both
parties thus walk away whole from a zero-sum interaction, because each has received
exactly the protection from interference that he can afford “over a broader universe of
discourse.” The force of an ownership right is not that one must prevail, but that one
must be made whole. The judge in Hinman succeeded not by identifying whose rights
should be sacrificed for whose benefit, but by identifying what the ownership rights had
to be in order for the owners to be better off in the greater scheme of things. “His verdict,” therefore, “left us with a system of rights that we could afford to take seriously”
(Schmidtz, 2010: 96).
As powerful as the principle of reciprocal benefits is, though, it would be a mistake to
suppose that it is tidy. Creating reciprocal benefits requires protecting owners as they
can afford to be protected in the greater scheme of things, but it is not always obvious
what protection meets that standard. The cooperation of multitudes made possible by
air travel benefits everybody, but it is also true that not everybody lives near the airfield. On the one hand, compensation may be able to redress such unequal nuisances;
but on the other hand, it takes not just an airfield but people living near it for air traffic
to create a nuisance, and explicit compensation could incentivize housing choices that
create more nuisance rather than less (cf. Coase, 1960: 32–33, 41–42; Epstein, 1979: 78;
Mack, 2015: 218). The test of the principle of reciprocal benefits, as with every principle for managing social life, is not whether it makes hard problems artificially easy, but
whether it really does help make social life more manageable.
We can summarize the principle of reciprocal benefits as the following general
principle:
Freedom from interference entitles one to be made whole in those ways that one can
afford to be made whole in the greater scheme of things, as one who also has the freedom
to live his own life.

And the same, one can maintain, is true of self-ownership: as a form of ownership, self-
ownership is an institution for creating reciprocal benefits between free persons.

1.3. Is self-ownership a form of ownership?
Treating self-ownership as a form of ownership is not the common practice of philosophers, though. The guiding idea in recent decades has been G. A. Cohen’s treatment
of self-ownership as “the fullest right a person (logically) can have over herself provided that each other person also has just such a right” (1995: 213). Although Cohen
rejected the belief that persons own themselves, proponents like Peter Vallentyne, Hillel
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Steiner, and Michael Otsuka have followed Cohen’s approach to the content of self-
ownership: “full self-ownership is the logically strongest set of ownership rights that one
can have over one’s person that is compatible with someone else having the same kind of
ownership rights over everything else in the world” (2005: 205).
In a word, the dominant approach to self-ownership in recent years is one that diverts
self-ownership from any institutional goal of creating reciprocal benefits. If A’s self-
ownership means that A is protected by rights that “fully” constrain B—constrain B as
far as logic allows—then B is similarly protected from A. So if A owns his skin, say, then
B is forbidden to do anything that might cause dust to fall on A’s skin without A’s permission, and whatever B is forbidden to do A will also be forbidden to do. Since A and B are
proxies for everyone, nothing is permitted that may cause dust to fall on anyone. A’s protection from B is a disaster for both.
Noticing the costliness of absolute prohibition, David Sobel (2012) argues that since
A cannot accept such an infinitesimal contraction of permitted actions, A must “back
away” from full self-ownership (cf. Railton, 1985: 89, 103, 119; Wall, 2009: 402, 404). But
in that case, Sobel (2013) argues, self-ownership must be constrained by independent
concerns; in particular, A must accept attenuations of his rights when these would create
more “social good” in the aggregate. At best, the self-ownership we can live with offers
much less freedom from interference than we thought.
One cannot help but notice how, on both sides of this debate, things said about owning oneself are things no one would say about owning anything else. To say that A owns
a car is not to say that A is entitled to protection from any action of B’s that might cause
unwanted dust to fall on A’s car. Taken as an absolute ban on interference, self-ownership
could do nothing to lower the cost of coexistence—on the contrary, it would make coexistence prohibitively costly. The challenge of coexistence is one of balancing freedoms,
but one does not balance freedom from interference with freedom to live by driving the
latter out with the former. And so if ownership is an institution for meeting that challenge, then “the fullest right a person logically can have” is not well understood as a form
of ownership. Making an owner whole has costs, including costs for that very owner—
and an owner’s right therefore includes the right against its unlimited protection. It is
one thing for ownership to be real, and another for it to be protected though the heavens
fall (cf. Schmidtz, 2010: 82–84; Epstein, 2011: 68).
But neither are the heavens kept in place by eliminating ownership when doing so
creates enough aggregate “social good.” Ownership is more than just a weight on an
owner’s side of the scale; it must be a right to be made whole, or else it will be too costly
to belong to the multitude. If self-ownership is anything less, then it is again not well
understood as a form of ownership. But people avoid overprotection not by “backing
away” from ownership but by keeping the institution of ownership on task. That was
Bramwell’s point.
Neither side sees self-ownership as a form of ownership, then, since neither side sees
self-ownership as responding to the problems of shared life to which the institution of
ownership has emerged as a response. Surprisingly, the thought that self-ownership is a
form of ownership turns out to be contentious.
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How has philosophical discussion of self-ownership become so far removed from
ownership? It is worth noting that Cohen’s approach, as he himself explains (1995, 213),
was driven by the idea that the belief that persons own themselves must reflect a particular political ideology, on pains of lacking any determinate political implications. This is
not entirely surprising, because for decades ostensible debates over self-ownership have
in fact been a front. The real debate beneath the surface has been an ideological debate
over government-enforced redistribution of wealth, income, and property. Hence the
belief that if self-ownership carries any weight at all, the weight it carries must be deeply
ideological.
It is of course true that belief in self-ownership should have determinate political implications. The mistake is the thought that it should have such implications
all at once. Whatever implications self-ownership may prove to have will ultimately
depend both on moral considerations about what goods mutual association must
make it possible for us to enjoy, and on empirical considerations about what specific
institutions it takes for the enjoyment of those goods to be possible in the world as
we find it.
This chapter proposes to make a fresh start, leaving questions of ideology—and of
ownership of wealth, income, and property in the physical environment—for another
time. Instead, it will begin with the proposition that self-ownership is indeed a form of
ownership, considering first the goods that the institution of self-ownership must cultivate (Part 2), and then making some general observations about what it takes for that
institution to cultivate those goods (Part 3).

2. What Self-O wnership Is
2.1. The right of self-ownership
The institution of ownership exists to help people optimize trade-offs between freedom
from interference from others and freedom to live one’s life, in a world in which living one’s life regularly interferes with someone or other. It follows that an ownership
right could only be a conjunction of these two freedoms. More precisely, ownership conjoins what Wesley Hohfeld (1917) called a liberty right to act and a claim right that others refrain from certain acts. The liberty right is freedom from any obligation to refrain
from such actions as using and enjoying what one owns, making it available to other
people, and so on. In the case of self-ownership, the liberty right is the freedom to do the
things that constitute living a life of one’s own. The claim right is the obligation against
all others that they not act as if they themselves had those liberties regarding what one
owns.
Like all forms of ownership, self-ownership requires this conjunction of rights.
Without claim rights—the rights of exclusive use—one’s rights of use are mere liberties
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(Schmidtz, 2010: 80). And without liberty rights over what one owns, one is exposed
to the potentially abusive power of others to veto acts of living one’s life (cf. Epstein,
2011: 78–79). To have the liberty right alone, then, is to be unfree to make exclusive
use of one’s person, labor, and freedom; to have the claim right alone is to be unfree to
make any use of one’s person, labor, and freedom at all. Ownership includes both rights
because nobody could afford it to be otherwise.
Ownership is therefore a freedom to engage in exclusive use of whatever lies within
the owner’s boundary—to be free to act within that boundary without interference.
This “boundary” is a boundary between the freedom of the owner and the freedom of
everybody else, and its frontier is defined by the claims that the owner has against all
others with respect to his liberties. Questions of ownership are therefore questions of
who, if anyone, has what rights against whom, and transfers of ownership are in fact
transfers of such rights (Demsetz, 1967: 347). Ownership is therefore not a relation
between an owner and a thing, but between an owner and all other persons. Ownership
comprises claims and liberties that define social relations; it is not a relation in which a
Robinson Crusoe could stand. It is only because we live together that ownership is part
of human life.
Being a form of ownership, self-ownership is also a relation between persons, a right
of exclusive use against others with respect to oneself. In the simplest possible terms,
ownership is a right to tell other people no, and self-ownership is a right to tell other
people no when it comes to oneself. It is important to be clear on this point. One barrier
to appreciating self-ownership as a literal form of ownership is the thought that ownership is a relation between a person and a thing owned, since of course it is inapt to think
of oneself as a mere thing (e.g., Brenkert, 1998: 48–52; Kekes, 2010: 2). From that perspective, self-ownership could no more be a form of ownership than false pregnancy is a
form of pregnancy. But because ownership is a relation between persons with respect to
what is owned, there is nothing remotely mysterious about the idea of owning oneself.
As a form of ownership, self-ownership is a relation between each person and the rest of
the world. Each person may dispose of his own person without the permission of others
in ways that no one else may dispose of that person without his permission.
Self-ownership is not just any relation, though. It is a fundamental moral relation,
a relation by which persons are honored as persons. In the modern world, the issue of
self-ownership originated in the attempt to understand who has authority or jurisdiction
over whom. During the Spanish colonization of the Americas in the sixteenth century,
controversy arose as to whether the American Indians had the right to refuse enslavement or the forced baptism of their children. The Dominican theologian Francisco de
Vitoria saw this controversy as coming down to one question: who had jurisdiction over
the Indians—that is, who had dominium over them, the right of a master and owner
(dominus)? Vitoria’s answer was that because the Indians had moral standing as persons,
each of them had the right of dominium sui—jurisdiction over himself. In the English
tradition this right was treated as self-ownership, most famously in John Locke’s Second
Treatise of Government (see Tomasi and Zwolinski, 2015: ch. 2).
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Vitoria perceived that to say that the Indians had no moral entitlement to freedom to
live their own lives without interference would have been to say that the Indians were in
the commons. In asserting each Indian’s entitlement to that freedom, Vitoria affirmed
that the Indians were not available for use or appropriation by others. Vitoria’s insight
was that ours is a world of claims, of obligations—it is a world of owners, in which every
person is already beyond the liberties of every other person. Each person possesses a
jurisdiction that is proper (proprius) to that person alone—a jurisdiction that is that person’s property (proprietas)—and within the jurisdiction of each person is that person
himself. Owning oneself does not reduce a person to a mere thing. On the contrary, it is
not owning oneself—being in the commons—that does that.
Notice also that understanding self-ownership as an institution, as a social practice,
is not rival to understanding it as a natural right. Self-ownership is an institution to
which persons in society naturally—just in virtue of being persons—have a right (cf.
Mack, 2010).

2.2. The institution of self-ownership
As a form of ownership, self-ownership is an institution, so the justification of self-
ownership is its justification as an institution. Justifying the institution of ownership is
different from justifying what a given person owns. It is easy to conclude, correctly, that
the world would be a better place if something of A’s had belonged to B instead. To justify the institution of ownership, though, is to show that the expectations it shapes make
coexistence a better proposition. Institutions that do so have moral weight. What A happens to own has moral weight in virtue of being permitted within an institution that has
moral weight (Schmidtz, 1994: 49–50).
Likewise, there is often little to recommend what someone is able to do or keep away
from others in virtue of owning himself. Reallocating A’s spare kidney to B who will
die without a transplant may make the world a better place than would letting A decide
what to do with it (Sobel, 2012: 33). Putting A’s labor into fighting obesity may make the
world a better place than letting A put his labor into advertising sugary drinks. And
denying A the freedom to live as he sees fit may even leave A better off, if A sees fit to live
by the prognostications of astrologers. But even when there is little to recommend what
A might do within the boundary that protects his body, his labor, or his freedom, there
can be everything to recommend the institution within which that boundary lies where
it does.
But how can that be? Critics sometimes complain that self-ownership does not guarantee that freedoms will always be allocated where they will do the most “social good”
(Sobel, 2012; Sobel, 2013). Those critics are correct, but the absence of that guarantee
is actually one of the institution’s greatest virtues. The problem with guaranteeing that
rights will belong to those who will use them for the greatest good at every point in time,
given the background circumstances at that time, is that that very guarantee worsens
those background circumstances over time. An institution of optimizing every point is
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an institution in which it is impossible to plan one’s life, beyond appreciating how very
costly it can be to appear in public with any good or talent of value to one’s neighbors. A
multitude like that is a multitude that nobody can afford to belong to. So the absence of
the guarantee is precisely the point.
Like all forms of ownership, self-ownership is an institution for cultivating the conditions of peace and prosperity (§§ 1.1–1.2). However, self-ownership is basic in a way that
other forms of ownership are not: it is because persons have rights to pursue lives of
their own without interference from others that they have the moral standing to acquire
other sorts of ownership rights. So the conditions of peace cultivated by the institution
of self-ownership are not merely the absence of conflict but the rich relations through
which persons mutually recognize the moral standing of persons. It is the peace of a
world of persons sacred within their jurisdictions.
The institution of self-ownership helps neighbors live in that sort of peace by assuring
them of a boundary within which each can expect to plan his future. Severing the connection between one’s labor and one’s future is a profound affront against another person, because it substitutes one’s own judgment as to whose future his labor is in fact to
serve, as if that labor were in the commons. By contrast, the institution of self-ownership
creates reciprocity between neighbors, each A recognizing the authority of every B to
obligate him not to act as if he too had liberty rights over B. There is a saying that “good
fences make good neighbors.” Good fences give neighbors a chance to engage in productive acts, and a chance to live their lives free of each other’s gaze. But having good
fences is also a form of neighborliness itself. Fences face both ways: a good fence is one
that entitles A to dispose of his person, labor, and freedoms as he sees fit, and is also a
fence by which A honors B’s mutual entitlement to do the same.
The institution of self-ownership must also cultivate conditions of prosperity worthy
of persons with equal moral standing to pursue their own lives. When B owns himself,
A does not have the luxury of simply letting the effects of his actions spill over onto
B at no cost to himself, as he would if B’s right to live his life free of interference were
merely a liberty. Such unwelcome spillover effects arise when the benefits of an activity can be concentrated on some while the costs of the activity are dispersed across
others. Pollution, resource depletion, and nuisances are all clear examples of such
unwelcome spillovers, or what economists call negative externalities: the unwelcome
effects of A’s activities that get passed on to B at no cost to A. But negative externalities
also include taking what belongs to others without having to internalize the (full) cost
of the taking—and not just the taking of things. A’s conscription of B’s labor—or what
comes to the same thing, the taking of the value of B’s labor—concentrates benefits
for A and spills the cost over onto B (Demsetz, 1967: 348–349), as if B lacked the moral
standing to remove himself from the commons. By recognizing B’s authority to say no
to A, A may proceed only if he makes B whole. The institution of ownership thus concentrates both the benefits and the costs of A’s activity in A’s hands, so that A will go
forward only when the benefits of A’s activity exceed the costs of that activity, including the costs of doing what it takes for A to recognize the moral standing of B within
his jurisdiction.
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The institution of self-ownership cultivates conditions of prosperity by protecting
people from the extraction of their contributions to their neighbors, as if they were in
the commons. Instead, the institution moves people to contribute by giving them a reason to contribute voluntarily. When A might offer B a trade for the use of B’s talents, and
B is free to decline the offer, B has reason to develop talents that A will hopefully find valuable. When A is also free to say no to the deal, neither A nor B will agree to trade unless
he places more value on what he gets out of the trade than on what he gives up. The institution of self-ownership therefore gives each a reason to be useful to others, creating
surplus value above what he himself is able to capture. The institution does this through
the assurance that the one who makes himself useful to his neighbors will be able to
recover the costs of his investment by controlling access to his usefulness. When each is
entitled to basic respect of his personhood by others, he is liberated to pursue a life of his
own in a way that also makes life better for his neighbors.
The cultivation of conditions for peace and prosperity is the currency in which institutions are measured as “costly” or “beneficial,” as “affordable” or “prohibitive,” for
those whose expectations are shaped by them. In the specific case of self-ownership,
though, the ultimate benefit is to live together on terms that accord each other the basic
respect due to persons with their own lives to live, and the ultimate cost is to accept
anything less.

2.3. Self-ownership and reciprocal benefits
Self-ownership entitles one to protection from the interference of others, but when does
one person interfere with another? Because ownership is a boundary between the freedoms of persons, interference is causally symmetrical. (A causal symmetry may be morally asymmetrical; more on this in § 3.1.) The symmetry of interference in the case of
property ownership is illustrated in Sturges v. Bridgman (1879). The defendant operated
noisy machinery in the making of confections; the physician next door complained that
the noise kept him from examining patients. If we think of interference as a physical
phenomenon—exciting the air with sound waves, say—then the case is clearly asymmetrical (Epstein, 1979: 72–73). But in terms of the liberty right to go about one’s business, the case is perfectly symmetrical: if A prevails, then B must go about his business
in the midst of noise, and if B prevails, then A must go about his business in the midst
of silence. When going about one’s business creates noise, enforced silence is as truly an
imposition as enforced noise is for someone else. The right to work in silence was a factor of production for the physician, but the right to create noise was a factor of production for the confectioner (Coase, 1960: 44).
As a sheer description of the world we live in, interference is symmetrical. But for
that reason it is morally crucial that freedom from interference be mutual; otherwise,
disputes that are zero-sum in vacuo remain zero-sum in the greater scheme of things.
A desires free use of B’s talent. Causally speaking, A’s use of B’s talent without B’s consent would interfere with B; and causally speaking, B’s withholding that talent would

Self-ownership   31
also interfere with A (for B, that is the point!). If A has the right of freedom to live without interference, but B does not, then B lacks standing to obligate A to internalize the
cost of using that talent, and freedom from interference thus entitles A to create a negative externality for B. Coexistence is now zero-sum: the As are free to interfere with the
Bs because Bs are not free to interfere with As. Actually, zero-sum is wildly optimistic,
since Bs have reason to withdraw if they can, and they certainly have less reason to make
themselves useful to As.
The mutuality of freedoms is therefore crucial for turning mere coexistence into
mutual association. When A complains of B’s interference with A’s free use of B’s talent,
and B is free to complain against A, then it is not merely the case that B cannot afford
for A to prevail. Not even A can afford for A to prevail, in the greater scheme of things.
When freedom to live one’s life without interference is mutual, the institution of self-
ownership forbids people to create costs they don’t internalize, and liberates them to be
a truly welcome presence to each other.
Consequently, in a mutual association of self-owners people have reason to bear only
those rights, and only those protections of those rights, that they can afford—afford
in terms of the conditions of peace and prosperity—in the greater scheme of things
in which rights are mutual. The mutuality of self-ownership, therefore, means that the
principle of reciprocal benefits applies in the case of self-ownership exactly as it does in
the case of owning property. In any dispute between self-owners, the in-vacuo winner
can afford only those victories that make even the in-vacuo loser better off in the greater
scheme of things.2

2.4. What self-owners own
Self-ownership entitles one to protection from the interference of others, but their
interference with what, exactly? Just what things fall within the boundary of self-
ownership? As with all forms of ownership, the answer is, whatever things have to fall
within that boundary in order for the institution to respond effectively to the challenge of coexistence, creating benefits of shared existence that are worth what it costs to
create them.
In our world, ownership has responded so effectively to that challenge that it is all
too easy to forget that that is what ownership is for. Ownership is not costless, however;
it costs something to establish boundaries, enforce boundaries, negotiate with owners
of boundaries, adjudicate disputes over boundaries, and so on. So in general, as Harold
Demsetz observed (1967), within the physical environment the commons is historically the default situation, giving way to an institution of ownership only as the costs of
leaving resources in the commons come to exceed the costs of establishing ownership
rights.
In the case of self-ownership, though, the costs of leaving ourselves in the commons
are always too high (§ 2.1). In the case of persons, then, there is a presumption of self-
ownership instead of a presumption of a commons. But this is not actually a contrast: in
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both cases, the single principle is that an institution of ownership should exist wherever
a commons would be too costly.
That same principle also affords a way of understanding more precisely what self-
owners need to keep within their jurisdiction, on the grounds that the costs of leaving
those things in the commons would be too high for everybody. Such an understanding
makes it clear why traditionally self-ownership has extended to one’s person, one’s labor,
and to such basic freedoms as freedom of movement and freedom of conscience. An
association in which one has no right to say no to invasions of his body, to conscriptions
of his labor, or to destruction of his freedoms is an association that is too costly for just
about anybody to belong to.
But we must be more precise than that. Just what freedoms the right to say no extends
to, and the sort of protection to which it entitles one where it does extend, can be determined in any given case by following the principle of reciprocal benefits to clarify just
what self-ownership must protect when a boundary is in dispute.

3. What Self-O wnership Protects
When freedoms are mutual, in the greater scheme of things what is good for A in a
dispute of A vs. B is also what would be good for A in a dispute of B vs. A. That is
the reciprocity of the principle of reciprocal benefits. The principle is thus a cousin of
the Golden Rule: protect yourself from others as you would have others protect themselves from you. That is how the principle turns zero-sum disputes into positive-sum
coexistence.
As with all forms of ownership, so too self-ownership helps cultivate conditions of
peace and prosperity according to its own version of the general principle of reciprocal
benefits:
The institution of self-ownership entitles the bearer of a claim right to protection from
interference with his person, labor, and freedom, in ways that that person can afford to
be protected in the greater scheme of things as the bearer of a liberty right to live a life of
his own.

Disputes over boundaries always raise two questions (Calabresi and Melamed, 1972).
The first is a question of ownership: is the object of the dispute to lie within the complainant’s boundary? If so, then the second question concerns the protection of ownership: exactly how is that boundary to be protected with respect to the object of the
dispute? It is important to distinguish an owner’s right from the protection of that right.
When a boundary is transgressed, the owner’s right entitles him to be made whole by the
transgressor. The question of protecting that right is a question of what counts as making the owner whole. The principle of reciprocal benefits serves as a reminder that, in a
world of mutual freedoms from interference (§ 2.3), the protection of that freedom in a
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given dispute has costs in the greater scheme of things for the one protected. Self-owners
therefore must also have the right to be protected against overprotection.

3.1. When does self-ownership protect?
Self-owners are entitled to reciprocal benefits in the resolution of the first question, of
what exactly is to fall within their boundaries. There is a strong presumption of owning
one’s person, labor, and basic freedoms, since being left in the commons is prohibitively
costly (§ 2.4). To create reciprocal benefits, though, the right to protection must also be
a right against overprotection. A has the right to be free from bumping and jostling by
other people; A is not in the commons, free for others to use as they might. But if A were
to have a claim against B not to be bumped even in the everyday ways that are unavoidable in public places, then B would have the same claim against A; and since A and B are
proxies for everybody, the transaction costs involved in securing all the necessary permissions would make sharing public places impossible. Nobody can afford to forgo the
prospects for living a life of his own that the cooperation of multitudes makes available,
and therefore not even A could afford any claim that would undermine that cooperation. As the beneficiary of a liberty right, what A is actually entitled to is to be denied the
authority to be made whole here.
Hence a first corollary to the principle of reciprocal benefits:
There is no protection one is owed when there is no protection that one can afford to be
owed in the greater scheme of things.

The principle of reciprocal benefits therefore guides in disputes over what is to be protected in the first place, for self-ownership as for other forms of ownership. In a dispute
over A’s use of B’s kidney or talents, even A cannot afford, in the greater scheme of things,
that those things be anywhere but within B’s boundary. Thus such interferences between
A and B, although causally symmetrical (§ 2.3), cannot be morally symmetrical: leaving
such things in the commons would be so destructive that it simply cannot be an option.
The same reasoning applies to basic freedoms: if A finds B’s way of life distasteful, that
distaste entitles A to precisely nothing—not just because B cannot afford it to be otherwise, but because even A cannot afford it. On the contrary, A has a claim against being
given jurisdiction here.

3.2. Property-rule protections
Self-owners are also entitled to reciprocal benefits in the resolution of the second question, of how they are to be protected against boundary crossings. When B’s interference
would cross A’s boundary, how is it appropriate for A to be protected? When A has a
right to be made whole, what should count as making A whole? An owner retains the
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highest degree of control over a boundary when it is protected with a property rule,
which forbids crossing a boundary without paying the owner his price.3 (His price may
be zero, as with gifts, and it may be infinite, as with injunction.) A property-rule protection contrasts with liability-rule protections, which permit boundary crossings provided
one pays the owner an independently determined price, and with inalienability protections, which forbid boundary crossings outright (Calabresi and Melamed, 1972). (I shall
set aside inalienability protections in what follows.)
It should be clear that the reasons for ownership of one’s kidney, talent, or freedom of
conscience in the first place are also reasons for protecting that ownership with a property rule. Particularly when it comes to one’s person, labor, and freedom, the cost of anything less than a property-rule protection quickly becomes prohibitive for the owner.
Liability-rule protections often do make owners whole, but the prospect is always dangerous. When the terms on which A may cross B’s boundary are determined by public
functionaries, any errors in valuating that crossing will be borne not by those functionaries but by B, as if he were an innocent bystander to his own fate (cf. Schmidtz, 2010: 81).
Nor does the danger end there, since the discretionary power vested in those functionaries creates opportunities for abuse and political rent-seeking (see Epstein, 2011: ch.
7; Somin, 2015). But even without error and corruption, there is something horrifying
about the prospect of an institution that allowed even those of one’s attributes that have a
market price to be the subject of public valuations—of allowing A to take liberties with B
on the presumption of buying the permission at a price set by a third party C. And even
when A can compensate B for the harm, it may be impossible for anyone to compensate
B for the wrong (cf. Epstein, 1979: 78; Wall, 2009: 407; Mack, 2015: 201–204). There certainly could be no presumption of liability-rule protections (pace Nozick, 1974: ch. 4; see
Mack, 2014: § 2.4).
Because property-rule protections put the control of boundaries into the hands
of those who have the most to lose, self-owners benefit most from a presumption of
property-rule protections (cf. Epstein, 1979: 77, 88; Schmidtz, 2010: 81). Anything less
than that presumption would be prohibitively costly. That is in fact why invasions of one’s
person, labor, or freedoms are generally forbidden and punished with criminal sanctions
(Calabresi and Melamed, 1972: 1124–1127; Schmidtz, 2010: 92). Hence a second corollary:
An owner is owed a level of protection no less than he can afford to be owed in the
greater scheme of things.

But while coexistence with no presumption of property-rule protection for self-owners
would be horrifying, life with only property-rule protections would scarcely be an
improvement. A is protected by a property rule from B’s attempts to break A’s leg, but not
when B does something that increases the risk that A’s leg will be broken, such as driving a car in A’s vicinity (Calabresi and Melamed, 1972: 1126–1127). If it could be known
in advance that it is A’s leg that B specifically puts at risk, it would be better to protect
A with a property rule and allow A to determine whether to allow B to proceed and (if
so) on what terms. But if B’s driving raises the risk only that someone or other will be
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injured, then the transaction costs entailed by protecting every potential victim A with a
property rule would keep every potential driver B from driving at all. Since even A benefits in the greater scheme of things from the endeavors made possible by vehicular
travel, A couldn’t afford a property-rule protection against B. As the bearer of a
claim right, A has a presumption of property-rule protection. But as the bearer of a liberty right, A often benefits from not being able to say no outright (cf. Coase, 1960: 35;
Epstein, 1979: 101).
There must be a presumption of property-rule protection in the case of self-
ownership. But there must also be other ways of protecting claim rights against interference when property rules are too costly for the owner. That is why there are liability-rule
protections.

3.3. Liability-rule protections: extraordinary nuisance
As Bramwell stated in Bamford, nobody can afford mutual protection by the law from
the nuisances of everyday life. The law therefore recognizes a distinction between ordinary and extraordinary nuisances, and confines legal action to the latter.4 When it can
be known in advance who will extraordinarily annoy whom, and it is feasible for those
parties to negotiate, it is best to let them negotiate, because this assures each party of no
less protection of his right than he can afford (§ 3.2). Otherwise, it may be possible for a
third party to award an exchange of rights, in order to approximate an arrangement the
parties would have reached by voluntary negotiation if that had been feasible (Coase,
1960). So, whereas property-rule protections forbid crossing a boundary without paying
the owner the owner’s price, liability-rule protections forbid crossing without paying the
owner an independently determined price.
Liability rules typically apply after a crossing has already occurred (and the cost of
transacting the permission is therefore infinite), and whenever transaction costs would
block a mutually beneficial exchange of rights. So although A’s risk of injury is increased
by B’s driving, A’s optimal level of risk is not zero, because zero risk would mean no drivers, and thus much less of the general prosperity that accounts for much of what A is able
to do in living a life of his own. Since drivers typically do not know in advance whom (if
anyone) they might injure, and since requiring them to negotiate in advance with everyone they might injure would also mean no drivers, it is better to protect those injured in
traffic accidents with liability rules. Hence one last corollary of the general principle of
reciprocal benefits:
An owner is owed a level of protection no greater than he can afford to be owed in the
greater scheme of things.

Property rules and liability rules give the owner of a boundary very different levels of
control over that boundary. Note, though, that the choice of protections has nothing to
do with whether the owner is a “full” owner of that boundary—whether, say, A is a “full”
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owner of his leg. Self-ownership, as a form of ownership, is not an instantiation of a concept but a response to the challenge of coexistence. That response is a balancing of the
owner’s claim right and liberty right that most benefits the owner through the creation
of reciprocal benefits for everybody, himself included, in the greater scheme of things.
To be sure, liability-rule protections of A from B’s interference put A at some risk. But
here too, zero risk itself is something A can have a right to be protected from.

3.4. Liability-rule protections: ordinary nuisance
The reason that ordinary nuisances should not be legally actionable is that freedom to
go about everyday business has benefits in the greater scheme of things even for the one
annoyed on a given day. B cannot afford to be protected from the dust that falls on him
as A passes by because B cannot afford that A be similarly protected from B. More generally, since A and B are proxies for everybody, no bearer of a liberty right could afford the
shutdown of mutual association that such a protection of his claim right against interference would entail.
It would be a mistake, however, to conclude that owners are completely unprotected
from ordinary nuisance. To be sure, they are not protected by the law, either with property rules or with liability rules entitling them to explicit compensation.5 But besides
explicit compensation there is implicit compensation (Epstein, 1979: 78–80), and on the
principle of reciprocal benefits implicit compensation takes two forms.
For one, the very institution of not overprotecting owners from ordinary nuisance
implicitly compensates the neighbor who is annoyed today with the freedom to do
things even if those things annoy his neighbors tomorrow, because turnabout is fair play
(Epstein, 1979: 77–78, 84). But even more than that, by keeping mutual association safe
for those things people do to prosper together in peace, the very institution implicitly
compensates owners for everyday nuisances that arise along the way. When the law does
nothing about ordinary nuisance, it protects self-owners by no more than they can afford.
And that itself is a most crucial benefit, and again, one to which self-owners are entitled.
The other, deeper form of implicit compensation is also a simple one: it is courtesy,
good manners, and neighborliness on the part of the transgressor. If A steps on B’s toe—
above ordinary public-space bumping (no boundary crossing), but not as far as battery
(boundary crossing with criminal sanction)—then it is best not just for A but also for B
that the law not get involved. And yet A has interfered with B; the best evidence of this is
our social understanding that A does owe something to B. Here, making B whole requires
no more than A’s apology: since freedom from interference is mutual, any greater compensation would be more than even B could afford the authority to demand in the
greater scheme of things. Making B whole requires no less than A’s apology, though.
B’s freedom from being stepped on by A is after all a claim that B has against A and not
merely a liberty. Apologizing to B is not magnanimity but fairness on A’s part—it is what
A owes B.6 Actually, even ordinary nuisances become legally actionable when they are
so unneighborly as to be malicious.7 Through shows of neighborliness, the transgressor
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implicitly compensates the owner for an everyday nuisance, creating reciprocal benefits
by keeping it worthwhile to have neighbors in the first place (cf. Epstein, 1979: 84).
The principle of reciprocal benefits therefore explains why extraordinary but not
ordinary nuisance should be actionable. In fact, that principle explains the very distinction between ordinary and extraordinary nuisance, as those for which implicit compensation is the most that owners can afford and those for which formal protection is the
least that owners can afford.
Speaking of neighborliness, the principle of reciprocal benefits also explains why
some acts of deliberate interference with another person actually cross no boundary at
all (as in § 3.1). B steps unwittingly toward a rotten bridge; A pushes him away because
there is no time to warn him (Wall, 2009). There is no question but that A interferes with
B—that is precisely what A means to do. But B’s boundary does not extend to where
A’s interference would cross that boundary, because by crossing B’s boundary A would
incur some sort of debt to B, and that B cannot afford. Of course, the odd B may prefer
to take his chances even with a rotten bridge or a speeding bus to being interfered with
at all.8 But even the odd B benefits enormously from being free to live a life of his own
in an association where nobody ever has to shrink from being a good neighbor. By the
same token, not everything A might do for B’s sake would be neighborly. An institution
allowing A to push B out of the way of a speeding bus creates reciprocal benefits. An
institution allowing A to push B out of the way of a prognosticating astrologer does not.

4. Conclusion
The aim of this chapter has been to elucidate a conception of self-ownership that results
from taking it seriously as a form of ownership, a social institution with the mission of
making mutual association possible. We have not even attempted to settle exactly what
such an institution would have to be in order to accomplish that mission, much less
what it might entail for ownership of wealth, income, or property. Does that mean that
the protections to which self-owners are entitled depend on empirical factors, and not
only on moral principles? Of course it does. That is just to say that justice is whatever
it has to be for us to prosper together in peace in the world as we find it. What has here
been proposed is that whatever else justice must do, it must make shared coexistence a
good proposition for persons who own themselves.9

Notes
1. See Aristotle, Politics I.2, 9; Nicomachean Ethics V.6; Adam Smith, An Inquiry into the Nature
and Causes of the Wealth of Nations I.3.
2. What is mutual between persons is their standing as self-owners. Not all self-owners have
the same rights at a very fine-grained level: A who loves noise and B who loves quiet cannot both control the sound level in the same space; it is best that only one of them obtain
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3.
4.
5.
6.
7.
8.
9.

that right. The point of mutuality is not that each must be the same but that each must be
made whole.
Despite the overlapping terminology, not everything we call “property” is to be protected
with a property rule.
Of course, what counts as an ordinary nuisance—or Bramwell’s “trifling nuisance”—varies
with both place and time (Coase, 1960: 20–21; Epstein, 1979: 85, 87–89).
Alternatively, one may interpret liability-rule protections more broadly than is done here, to
include protections by extralegal practices and sanctions.
By contrast, Mack (2015) views ordinary nuisance as no boundary crossing at all. Mack and
I therefore disagree either as to whether A owes any debt to B, or as to whether any such debt
can be (fully) explained without any appeal to a boundary crossing.
So Bramwell (Bamford, 1862): many things “which would be [actionable] nuisances if done
wantonly or maliciously, nevertheless may be lawfully done.”
Things are more complicated when B wittingly steps toward a rotting bridge or speeding
bus, as A’s action becomes a different sort of paternalism.
I thank the John Templeton Foundation for support during the period of writing this chapter. I also thank Gerald Gaus, Carmen Pavel, David Schmidtz, Mario Villareal, Steve Wall,
and two anonymous referees for their comments on an earlier draft; Carmen Pavel, Jeremy
Reid, and Stephen Stich for editorial assistance; and David Schmidtz for the opportunity to
contribute.
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chapter 2

P o sitive Fre e d om a nd
the Genera l Wi l l
Piper L. Bringhurst and Gerald Gaus

1. Concepts and Contexts of Freedom1
Among the first essays one reads as a student of political philosophy is apt to be Isaiah
Berlin’s (1969) classic, “Two Concepts of Liberty.” Despite its elegance and rhetorical
power, the effects of this paper have been somewhat unfortunate: Berlin’s thesis that
negative and positive liberty are competing conceptions, and that a fundamental task of
a political theory is to defend a conception of liberty against competitors, continues to
influence theorists of freedom. Berlin famously defends negative liberty as a truer and
more humane ideal than positive liberty, as it recognizes that “human goals are many,”
and no one can make a choice that is right for all people (Berlin, 1969: 171).2 Not surprisingly, this claim elicited counter-criticisms that negative liberty was the truly flawed
ideal (see, e.g., Pettit, 1997, especially chapters 1 and 2; Taylor, 1979). Behind this tendency to defend a specific concept of freedom as foundational, or generally correct, is
an understandable philosophic impulse for a general theory of freedom, which would
provide a unified and elegant understanding of free action and the various senses in
which a person might be said to be free.3 Even Gerald MacCallum (1972), who sought to
transcend the debate between negative and positive liberty, endeavored to do so by providing a single coherent scheme that encompassed both.
An alternative understanding of a “theory of freedom” is one that, within a coherent normative framework, distinguishes different contexts, and tries to show why, say,
the “negative conception” is especially important in contexts of interpersonal claims
about freedom, while positive accounts make much more sense when talking about
free agency, or what it means to lead a free life.4 Such an approach is not simply eclectic, drawing on different conceptions willy-nilly, but seeks to understand the complexity of our commitment to freedom, and how in some contexts a person can be free in
one way and not in another; the aim is to show how a reasonable view of humans and
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their relations can make room for, and explain, these complexities and tensions. This,
indeed, is in the spirit of T. H. Green, who explicitly introduced the idea of positive liberty into our political discourse. Green did not seek to supplant negative liberty as a false
or “atomistic” doctrine; rather he acknowledged that “it must be of course admitted that
every usage of the term [i.e., freedom] to express anything but a social and political relation of one man to other involves a metaphor. . . . It always implies . . . some exemption
from compulsion by another” (1986: 229). While acknowledging this, Green explored an
extension of this usage employing the positive conception—one that centers on the idea
of free agency and decision-making, rather than the quintessential question of freedom
of action in relation to interference by others.
The aim of this chapter, then, is not to defend the concept of positive liberty “against”
negative or republican liberty. Nor does it present a comprehensive account of freedom
that relates different contexts, and the different understandings of freedom appropriate to each. The aim here is modest, examining but one context of freedom: relations of
moral responsibility. We seek to show how one understanding of positive liberty—what
we call freedom as reasoned control—is presupposed by our relations of moral responsibility. We argue that what may seem simply Rousseau’s quixotic goal—of insuring that
all subjects of the moral law remain morally free—is necessary to the maintenance of
responsibility relations within a moral community. Unless all are free in the sense of
exercising reasoned control in accepting moral demands—that is, their acceptance of
these demands expresses their status as reasoning persons—they cannot be held responsible for their failure to comply. This then leads us to the second concern of the chapter: whether the concept of the general will can reconcile positive freedom and moral
responsibility with regulation by a common moral law. In section three we briefly look
at two classic accounts of the general will—those of Rousseau and Bosanquet—while
section four turns to contemporary proposals that seek to understand how a general will
might arise in a diverse society.

2. Free Reasoned Moral Agency
2.1. The practice of responsibility and reasoned control
As Peter Strawson (1962) famously showed us, our moral practices are inescapably
about our reactions to what we perceive to be the good or ill will of those with whom we
interact. We make demands on them, and they on us; and we hold them (and ourselves)
responsible for failure to meet these demands. The reactive attitudes are fundamental
to these relations of responsibility; we experience resentment at those whose failure to
meet our demands manifests an ill will toward us, and indignation when, as a third party,
we view others as the objects of such will. As Strawson stressed, we do not really have the
option of deciding whether or not we should care about the attitudes of others toward us
in these practices. “The human commitment to participation in ordinary inter-personal
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relationships is, I think, too thoroughgoing and deeply rooted for us to take seriously
the thought that a general theoretical conviction might so change our world that, in
it, there were no longer any such things as inter-personal relationships as we normally
understand them” (Strawson, 1962: 197). Because we are so deeply committed to this
interpersonal responsibility perspective, when we reflect on our practices we must be
concerned about the conditions that are necessary to sustain this perspective—the conditions that make oneself and others fit to be held responsible. “The fact that fitness to be
held responsible becomes salient to anyone involved in that practice, and that it represents what we think of as freedom in the agent,” Philip Pettit observes, “means that the
concept of free agency is intimately woven into the tapestry of inescapable human sentiments and responses” (2001: 20).
Following Strawson, our social morality can be understood as such a practice of
responsibility (1962: 199ff; see also Strawson, 1961). Thus understood, our interpersonal
morality is not simply about objective judgments of the rightness or wrongness of the
actions of others (and ourselves): it is a system embedded in our attitudes toward others, and our judgments of their intentions and attitudes toward us. When I hold another
responsible I do not simply judge his action against some standard; I react to his ill will,
his lack of respect or consideration. We deeply care about maintaining this web of personal relations. As a result, we must care about the conditions that render individuals fit
for moral responsibility and, as Strawson, Pettit, and many others have stressed, a fundamental condition is freedom (see, e.g., Hayek, 1960: ch. 5)—and not simply as regards
only one “concept” of freedom. In any given responsibility context, negative freedom
of a certain sort is certainly necessary for a person to be fit for responsibility. If one is
threatened and coerced to perform a wrongful act such that, we say, one had no choice,
it will generally not be an action for which one is responsible (Strawson, 1962: 189–190).
The act is not a manifestation of one’s will, but the ill will of the coercer (see further
Hayek, 1960: ch. 9).
A type of positive freedom is also necessary, for we must see the person to be held
responsible as, in some sense, in reasoned control of her actions. A clear example of
a person lacking such control is one in the grips of an obsessional neurosis. Consider
the case of a nineteen-year-old girl with obsessional sleep ceremonies, which needed to
be performed nightly. Clocks had to be stopped or removed from the room, including
her small wristwatch; flower pots and vases needed to be collected and put on a writing
table; the door between her room and that of her parents must be half-open; “[t]he pillow at the top end of the bed must not touch the wooden back of the bedstead. . . . The
eiderdown . . . had to be shaken before being laid on the bed so that its bottom became
very thick; afterwards, however, she never failed to even out this accumulation of feathers by pressing them apart” (Freud, 1973: 305).5 According to Freud, those in the grips
of such obsessions have difficulty adjusting their actions to their settled aims and their
intrusive thoughts make it very difficult for them to carry on with their lives. “All these
things combine,” Freud concluded, “to bring about an ever-increasing indecisiveness,
loss of energy, and curtailment of freedom” (1973: 299). This type of unfreedom is very
much what Green had in mind. A person who is subject to some impulse that he cannot
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control is, Green said, “in the condition of a bondsman who is carrying out the will of
another, not his own” (1986: 228). For both Freud and Green, in these cases the person
has lost reasoned control of his or her activity, and is in this sense unfree.
Suppose one demands from our nineteen-year-old obsessive that she conforms to the
demand “Give your parents privacy at night; let them close their door!” And let us suppose that there is a good reason for her to see this as a bona fide moral requirement.
Because she cannot exercise reasoned control over her actions, she cannot comply with
the directive, which appeals to her reason—it gives her reasons to act. Consequently, it
would seem that her failure to comply cannot be taken as an indication that she bears ill
will toward her parents because she has set aside, ignored, or otherwise chosen not to
comply with the directive; instead, the impulse subverts her ability to control her behavior via such directives. “When we see someone in such a light as this, all our reactive
attitudes tend to be profoundly modified” (Strawson, 1962: 194).
Now consider a second case, where you address a moral directive “ϕ!” to a twenty-
year-old undergraduate, but the directive to ϕ is one that you know is beyond his ken to
appreciate as based on reasons. Suppose, for example, that the reason that ϕ-ing is morally required can only be understood given a complicated argument from an exceedingly
complex original position setup, an especially demanding transcendental deduction, or
an intricate formal proof in first-order predicate calculus. Here by directing the undergraduate to ϕ you are directing him to ignore his reasoned control, for if he reasons as
well as he can or as well as we expect of him, he just cannot see why he ought to ϕ. In the
case of the compulsive she may well know that she has reason to give her parents privacy,
and so perhaps an especially rigorous person might still say “she really did know better
than to do what she did, though she just could not help herself.” She lacks the ability to
control her will through reasoned deliberation (or, as Green would say, she is not controlled by her rational will). It is not unintelligible for our rigorous critic to claim that the
nineteen-year-old obsessive does manifest a sort of ill will, albeit it one she cannot control. Imagine that her compulsive behavior was a murderous rage; then one might quite
intelligibly say that she had an ill will that was outside of her reasoned control. In contrast, in our second case the undergraduate’s actions are subject to reasoned control, but
he simply cannot see how complying with that directive is consistent with such control.
Here no ill will or lack of consideration can intelligibly be inferred: given the exercise of
his rational control, you admit that he simply cannot see what is wrong with not ϕ-ing.
This does not imply that it is false that he ought to ϕ; it does mean that the practice of
responsibility will, again, be profoundly modified in such cases.6
Quintessentially, to rationally hold a person morally responsible for failing at time t
to obey a directive D to ϕ one must hold (i) she has reasoned control over her actions—
more specifically, at time t such that if she concluded at t that she had sufficient reason
to conform to D, she could have ϕ-ed at t and (ii) under some conditions C, the exercise
of her reasoning to a certain level l would lead to the conclusion that ϕ-ing was morally
required at t. Of course both these conditions are subject to diverse specifications: long-
standing disputes about moral responsibility have often centered on disagreements
about these specifications. Regarding (i), for example, different accounts have sharp
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conflicts as to what “could have ϕ-ed at t” means, as well as what sort of psychic pathologies render a person incapable of such control. And regarding (ii), in specifying C, varying theories of moral responsibility greatly differ in specifying from what impairments
(drugs, emotional distress, psychological pressure, and so on) the agent must be free.7
And they disagree about what level of reasoning (l) about D our practice of responsibility
specifies such that, if the person did engage in l under C, she would conclude that ϕ-ing
was morally required at t. Must she be ideally rational, or simply adequately reflective?8
These questions have been answered in widely different ways and many of the answers
may be contextual, generating different and complex accounts of moral responsibility.
Debates about these specifications are, of course, terribly important, but they do not
obviate the claim that some versions of (i) and (ii) must be met to sustain our practice of
responsibility. For you to be fit for moral responsibility for conformity to directive D, you
must have been able to grasp the moral reasons for it, and you must have had the capacity
to act on them. These are conditions of free reasoned moral agency.

2.2. Pettit’s objection to rational control
Pettit provides a detailed analysis of “freedom as rational control,” but ultimately rejects
it as an inadequate understanding of the sort of freedom presupposed by attributions
of responsibility. Think again of our twenty-year-old undergraduate; we evaluate ϕ as
the moral thing to do on the basis of a difficult derivation, and direct him to do it. So, we
have seen that, on our account,
rational control is quite consistent with the agent’s not having any beliefs to the effect,
say, that this or that is what they ought to do and that they can be rightly held responsible for whether or not they conform to that evaluation. Thus it is quite consistent
with the agent being unfit to be held responsible for what they have done. There may
be no standards acknowledged or embraced by the agent and no standards to which
they may be expected to answer.
...
This line of thought shows that if an agent is fit to be held responsible then not
only must their beliefs and desires constitute rational control over what they do; the
agent must also have evaluative beliefs to the effect that this or that is what is required
of them, whether in rationality or prudence or in morality, and they must have the
desires to live up to such evaluations. Only agents who are capable of recognizing
and responding to standards in this way can be held responsible for what they do and
can count as free or unfree. (Pettit, 2001: 40)

Our understanding of “reasoned control” is not precisely equivalent to an obvious
interpretation of “rational control.” Consider unreflective Ursula, whose actions always
manifest rational control insofar as she has the capacity to, and actually does, base her
actions on her current beliefs and desires, but she is cognitively unable to reflect on

