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INTRODUCTION

Halfa century ago law professors such as Julius Goebel, George L. Haskins,
Mark deWolfe Howe, and Joseph H. Smith were among the leading stu-
dents of American legal history.! Unsurprisingly, the academic milieu in
which they worked affected their scholarship. In particular, their history
was influenced by the search of their colleagues—Henry M. Hart, Albert
M. Sacks, and Herbert Weschler are the most prominent who come to
mind—for “an architecture for thinking about a dynamic public law that
was nonetheless accountable to the rule of law in a democracy.

Colonial American law appeared to offer a model for that architecture
in the story of the reception of the common law. On the one hand, the
common law could be seen as a set of fixed principles and procedures
by which judicial discretion was constrained, policy choices handed off
to other institutions, and the rule of law thereby preserved. On the other
hand, reception had occurred as part of a dynamic policy process; the
American colonists ended up receiving only so much of the common law
as was appropriate to their needs and circumstances.

Except for J. Willard Hurst, all the great mid-twentieth-century legal
historians, at one point or another in their careers, set out to examine in
detail how the common law came to America. They all devoted consider-
able effort to studying colonial legal history,’ “at least prior to 1700, when
our jurisprudence had in all important respects taken the pattern that it
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retained until well after the American Revolution, and to a great degree
retains today”* The issue of reception was the nub of their work.

In studying the common law’s reception, however, this old school
of legal history confronted an immense obstacle. The obstacle was this:
A historian can never comprehend the law of a past society merely by
reading legislation and treatises; particularly in a common law system, it
is also necessary to understand how judges and other officials applied law
on the ground.” To determine whether Americans actually received Eng-
land’s common law, historians accordingly must delve deeply into English
as well as American case law. That is a daunting task indeed. Although
I have not systematically surveyed England’s judicial records and have
not yet completed my work in colonial American ones, I know enough
to be confident that the source material for sixteenth-, seventeenth-, and
eighteenth-century English legal history exceeds the material available for
colonial America by many multiples. Sir John Baker tells us, for example,
that the plea rolls for the first four decades of the sixteenth century alone
are more than twenty-five miles in length; if they were cut and bound in
books as colonial court records were, they would amount to some 250
volumes. In contrast, because America was much smaller in population
than England and because many American legal records have been lost,
I doubt whether that much legal material exists for the entire period from
1607 to 1776 for all thirteen colonies; in Massachusetts Bay prior to 1685,
for example, there are only fifteen extant volumes of court records, nearly
all in print, covering its fifty-five-year history.

I do not imagine that a single scholar in a single lifetime could write a
comprehensive history of sixteenth-, seventeenth-, and eighteenth-century
English law; indeed, it is with great trouble that a small, dedicated group
is striving collectively to accomplish the task.” From this it follows that, if
we conceptualize colonial legal history around the issue of reception as
Goebel, Haskins, Howe, and Smith did, we cannot write about it compre-
hensively either.

Making reception the central focus of colonial legal history also pres-
ents another difficulty, best illustrated in Paul Reinsch’s monograph, Eng-
lish Common Law in the Early American Colonies. In view of the dearth
of scholarship about colonial law at the time he was writing, his book

was truly extraordinary. Reinsch was very perceptive, and he got much
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right. But his attention to “[t]he first question” of “the influence upon our
system of the English common law” misled him. He concluded that the
common law had scant influence during the colonial period; in its place,
the early colonists adopted a system “of rude, untechnical, popular law.”®
By so misfocusing on reception and assuming that the alternative to com-
mon law was the implementation of unsophisticated law, Reinsch failed
to study how the law of the early colonies was both a refined product
of the social forces within them and a complex instrument affecting the
course of their development.

More recent scholars, professionally trained as historians and teach-
ing mainly in history departments, have begun to study the relation of
colonial law to society. Several outstanding random monographs that
contribute to our understanding of the legal development of particu-
lar localities are especially valuable.” Meanwhile, many social historians
have used colonial legal records, which constitute some of the best source
material available to them, in order to reconstruct the life experiences of
colonial Americans, particularly members of underclasses such as slaves
and women. Their valuable work is one of the foundations on which this
and subsequent volumes rest."

Nearly everything known about colonial American law grows out of
the work of underclass historians, local historians, and the earlier genera-
tion of historians who studied the reception of the common law. But stud-
ies of local legal development and of the impact of law on underclasses
cannot generate comprehensive hypotheses about the legal structure of
society or the workings of the colonial judicial system as a whole, and
work on common-law reception necessarily must remain tentative until
historians know much more about case law on both sides of the ocean
than is currently known. Accordingly, the study of colonial legal history
demands a new beginning—a new lens through which to focus on the
vast body of source materials that exist.

The key to a new beginning is to ask the right question. As we have
seen, an inquiry into how colonial American law developed out of English
common law is a poor question, in part because of our lack of knowledge
about English law. In contrast, legal historians have devoted significant
efforts during the past half century to the study of nineteenth-century
American law and have learned a great deal about it."" Thus, a good start
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might be to ask how colonial law developed into post-Revolutionary
American law.

This question, in turn, gives rise to a simple hypothesis underlying this
and what I hope will be several subsequent volumes. The thirteen main-
land American colonies were founded by different groups—indeed, by
different nations—for many different purposes. Insofar as law reflects the
societal conditions'? under which it operates, tremendous differences had
to exist among the legal systems of the early colonies. As this volume will
show, the mid-seventeenth-century colonies functioned under Maryland
law, New England law, and Virginia law. After 1800, if not by 1776, in con-
trast, it became possible to speak of American law, not as a body of per-
fectly uniform doctrine—there remained significant differences among
the laws of the several states, especially in regard to slavery—but as a set
of organizing principles around which authors such as St. George Tucker
and James Kent could write treatises, teachers such as Tapping Reeve and
James Gould could organize lectures, and judges such as John Marshall
and Lemuel Shaw could decide cases.

This hypothesis gives rise, in turn, to further questions. How did the
law of the early colonies differ? In what ways were the legal systems of all
the colonies similar? What impact did various economic, social, politi-
cal, and religious forces have in promoting similarity and difference?
These are the central questions for this first volume, which examines the
founding of the Chesapeake and New England colonies. They also will be
important in volume two on the founding of the middle colonies and the
Carolinas. A third volume will then address a powerful force toward legal
convergence—the effort of British authorities to transform the largely
independent English provinces of North America and the Caribbean into
a coherent empire. A final volume will examine the state of the mainland
colonies’ law on the eve of the Revolution; it will present a detailed picture
of the gestation of an emerging body of national, though far from per-
fectly uniform, American law even before the birth of a nation-state.

This first volume, as already noted, focuses on how the law of the early
Chesapeake colonies differed from the law of early New England, as well
as on the differences among the legal systems of the colonies within the
two regions. It explores the legal history of the Chesapeake colonies—
Virginia and Maryland—and the New England colonies—Massachusetts
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Bay, Connecticut, New Haven, Plymouth, and Rhode Island—from their
initial settlement until approximately 1660. The choice of this date—the
year when Charles II was restored to his throne—is not an arbitrary one.
Prior to 1660, the government of England frequently was distracted first
by conflicts between the king and parliament, later by Charles I's financial
straits resulting from his attempt to rule without parliament, and ulti-
mately by civil war. As a result, the North American colonies were in large
part left free to govern themselves. Various holders of power, occasionally
in London but usually in the Chesapeake or New England, fought each
other to determine the direction each colony would take. Since the indi-
viduals and groups that controlled the colonies had different agendas, the
legal system of each colony developed in somewhat different directions.
Only after 1660, when the crown launched a long-term effort to fashion
England’s colonies into a coherent empire, did these legal orders begin to
converge in the direction of a single common-law system.

By ending this volume in 1660, the initial differences between Chesa-
peake and New England law emerge with greater clarity than they would
if the story were continued to a later date. The choice of 1660 also has
another advantage. To the extent there were similarities among the legal
orders of the early colonies, and there were many, the 1660 date facilitates
analysis of their root causes. Similarities prior to 1660 resulted, this vol-
ume claims, from the common social and economic realities that colonists
faced as they settled and tamed the continental wilderness. After 1660,
another explanatory element—British imperial policy—entered into the
picture. Ending this volume in 1660, in short, facilitates separate exami-
nation of the impact of local conditions, on the one hand, and imperial
policy, on the other, on the development of colonial common law.

The primary thesis of this volume is that the Chesapeake and New
England came into being as strikingly different places and that the law
in force in each both reflected and contributed to their differences. I start
with a verity on which all colonial historians agree—that Virginia was
founded primarily for economic profit; New England, primarily to create
a religious utopia; and Maryland, primarily to establish a haven for per-
secuted Roman Catholics. Of course, the profit motive was not absent in
Maryland and early New England, and many Virginians cared about God
and the church.” Nonetheless, the legal order of each of these colonies
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reflected its founders’ primary purposes. The common law was important
to Lord Baltimore, the founder of Maryland, from the outset; one author,
indeed, has urged that Baltimore granted religious toleration and adopted
common-law rules protecting property rights in an effort to create a pre-
cursor to a nineteenth-century liberal state, in which minority Catholics
could use their wealth to retain lawyers who, in turn, could manipulate the
law to protect their clients from the whims of Protestant political majori-
ties. Baltimore, it was suggested, appreciated the power of law to protect
minorities who have sufficient wealth to retain lawyers and thereby access
the courts, and understood that law protective of wealth and property
furthers social stability and thereby ensures that the families and groups
who are put at the top of a social order at one point in time are likely to
remain at or near the top in future times."

In contrast, as the following chapters will show, the leaders who ini-
tially governed Virginia and New England made little use of the common
law as an instrument for social control. Virginia’s rulers sought to accom-
plish their main chore, which was to coerce labor out of the local inhab-
itants, through intimidation and brutality, while New England’s leaders
strove to create a religious utopia by recourse to the law of God, not the
law of England. The English legal heritage of the inhabitants of both Vir-
ginia and New England constituted a set of background norms to which
they occasionally turned when convenient, but England’s common law
was not the initial foundation of their legal systems.

What began to push the law of Virginia and New England toward
greater, though not complete, convergence was the concept of the rule of
law, about which John Phillip Reid has recently written.”® Although the
language “rule of law” was not in vogue in the seventeenth century, Reid
documents the prevalence of the idea that society ought to be governed
by ascertainable and unchanging rules capable of restraining arbitrary
actions by those in power. This rule of law idea was not a unitary one,
however; as we shall see, it meant something different in Virginia from
what it meant in New England.

The rule of law came to Virginia first. When the Virginia Company,
which had founded the colony, proved unable to remain afloat and Vir-
ginias ruling elite needed to coax investment from other sources, the
colony’s leaders announced that they would govern by English law, and
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Virginia adopted elements of its English legal heritage that would provide
investors with familiar remedies to recover the funds they had lent. In
particular, the colony put into place known and certain common-law
procedures by which people who lent money could recover their debts.
On balance, these debt-collection mechanisms were somewhat ineffi-
cient: creditors who turned to the law often waited a long time to obtain
judgment in their favor, and they did not always collect their judgments
in full.

But the difficulties that creditors faced did not stop them from lend-
ing; the difficulties merely raised the price of loans, typically in the form
of higher prices for goods sold on credit. In their lending and borrowing
practices, creditors and debtors merely followed what we now know as
basic economic theory. When markets are free, as they were after 1625 for
trading between England and Virginia, traders will make deals that mar-
ket conditions warrant as long as they know the background contractual
rules and are confident that those rules will not be subject to arbitrary
change. Background rules will only affect price: if merchants know, for
example, that they will never collect payment for 5 percent of the goods
they sell, they will increase their price on all sales by 5 percent; the only
times they will not sell are when no mechanisms are in place for securing
payment or when the operation of those mechanisms is so uncertain that
they cannot estimate collection costs as an element of doing business.
By announcing that they would govern by the law of England, Virginia’s
rulers put known law in place and promised not to alter it arbitrarily.
This adoption of the rule of law thereby created the markets that enabled
Virginia to thrive, even though the specific law they adopted had no par-
ticular facilitative function.

As it functioned after 1625 in Virginia, the rule of law mattered not
because the law had particular content, but because its content was
known, fixed, and not subject to arbitrary change.

In contrast, the content of the law mattered enormously in colonial
New England, where, as we shall see, a key issue was the discretion of
magistrates. The magistrates wanted to rule by the law of God, but most
of the people in the towns found God’s law too ambiguous. Its ambigu-
ity, the people discerned, gave magistrates a broad discretion to resolve

legal disputes and other issues however they wished. The townspeople



