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1

Three Concepts of Legitimacy

Gopal Sreenivasan

In modern political philosophy, few concepts are as central or familiar as that of political legitimacy. However, here as elsewhere, there is considerable danger of familiarity’s breeding, not contempt exactly, but at least complacency. My aim in this chapter is to show that the concept of political legitimacy is rather more complex than is usually acknowledged. Specifically, I shall argue that in place of a single concept of political legitimacy, three separate and independent concepts divide and accomplish the work that is standardly, but mistakenly assigned to one concept.

Throughout, my interest is in concepts of political legitimacy—in what they are, as opposed to the conditions under which they are instantiated (e.g., whether these have to do with consent or the satisfaction of basic interests or epistemic expertise or something else). Moreover, I am only interested in political legitimacy; other senses of the term are not my concern. Finally, what interests me is the strictly normative dimension of political legitimacy. It is commonplace to distinguish normative legitimacy from descriptive or sociological legitimacy (alternatively, to distinguish de jure from de facto legitimacy). I accept that even normative legitimacy must, in the final analysis, have some element of descriptive legitimacy in it (or at least, in the conditions under which it obtains).1 Nevertheless, I shall abstract here from any such descriptive element.

As a first approximation, the three concepts of legitimacy advertised in my title can be marked off from each another by means of a pair of orthogonal distinctions.2 To begin with, external legitimacy can be distinguished from internal legitimacy, depending on whether the ‘legitimacy’ of the state in question mediates its relations with foreign agents or with domestic agents. One of my three concepts of legitimacy is a species of external legitimacy, whereas the other two are species of internal legitimacy. Next, within internal legitimacy, regimes can be distinguished from laws as the specific objects being qualified as ‘legitimate’ (as the relata, in other words, to which domestic agents are related). Part of my claim is that regimes and laws fall under distinct concepts of political legitimacy, each of which remains a species of internal legitimacy.

My central order of business will be to elaborate and vindicate the distinctions among the three concepts of legitimacy just marked out. Without meaning to suggest that my results at all belong in the same league, it may be helpful to announce up front that my analysis attempts to do for ‘legitimacy’ what Isaiah Berlin (1958) accomplished for ‘liberty’ or Wesley Hohfeld (1919) accomplished for ‘rights’. In some respects, the comparison with Hohfeld’s enterprise is the more apt. For his argument is not simply that there are four distinct concepts of rights (claim-rights, liberty-rights, etc.), but furthermore that each of these concepts is logically independent of the others. On this basis, Hohfeld denies that the existence of any particular kind of right can be inferred from the existence of some other kind of right.3 Rather, the existence of each different kind of right has to be established separately, one instance at a time. Thus, in Hohfeld’s view, the various rights relations are fundamentally atomic.

Likewise, in claiming that the three concepts of legitimacy I shall distinguish are ‘independent’, I too mean to deny that possession of any particular kind of legitimacy can be inferred from the possession of some other kind.4 Legitimacy relations are also atomic. This makes arguing about the legitimacy (or illegitimacy) of a given regime, say, considerably more demanding; and messier, too. For even if some regime has been shown to be legitimate in the sense given by the external concept, a separate argument will still be required to establish that this same regime is legitimate in the sense given by the internal concept. The second conclusion does not follow from the first; and indeed, may well be false.

Over the final sections of the chapter, I turn to clarify the relationship between democracy and legitimacy. I identify two routes by which the proposition that democracy is not a necessary condition of political legitimacy can be defended. While the simpler route falls cleanly out of my analysis of the three concepts of legitimacy, the more substantial route requires the introduction of additional distinctions concerning the species of internal legitimacy that takes laws as its object. However, these distinctions do not mark off any further concept of legitimacy. Instead they merely sub-divide the conditions under which a duty to obey the law arises.

The rest of my discussion unfolds as follows. §1 isolates a duty to obey the law as a paradigmatic aspect of political legitimacy by reflecting on the ubiquitous dictum that legitimacy is the right to rule. §2 establishes the fundamental distinction between internal and external legitimacy. §3 identifies internal legitimacy for regimes as a third concept of legitimacy, one which has something in common with the paradigms both of internal legitimacy (discussed in §1) and of external legitimacy (discussed in §2). §4 illustrates the independence of internal from external legitimacy with reference to the illegitimacy of colonial rule. §5 argues for the independence of the two species of internal legitimacy distinguished in §3. §6 then makes the turn towards democracy and explores the more substantial route by which it can be shown that democracy is not necessary for legitimacy. §7 concludes by describing the simpler route to the same conclusion.

§1. To establish a familiar focal point that will serve as our point of departure, let us consider the well-worn dictum that legitimacy is the moral right to rule.5 I confess to being somewhat allergic to this dictum. It is sometimes thought to have the advantage of harnessing the correlativity of rights and duties to express the fact that legitimate political regimes and laws are ones whose subjects have a duty to obey them. In this way, the dictum serves to capture the fundamental character of political legitimacy as a moral fitness to being obeyed. Unfortunately, the rights that correlate with duties are claim-rights, whereas the rights that refer to actions of the right-holder are either liberty-rights or power-rights. (The only actions to which claim-rights refer are actions of those who bear the correlative duties.) So understood, the dictum is confused. Ruling is not an action performed by subjects. Hence, there cannot be a ‘claim-right’ to rule and neither a liberty-right to rule nor a power-right to rule correlates with any duties. A fortiori, neither correlates with any duties subjects have to obey.6

In his recent book, Legitimacy: The Right to Rule in a Wanton World, Arthur Applbaum also begins by introducing the idea that the right to rule correlates with a duty to obey (and then objects to it). But his objection to this gloss on the dictum is altogether different from mine. At bottom, Applbaum objects that the proposition that citizens have a duty to obey the law leaves no room for permissible civil disobedience (45–7). Evidently, the sense of ‘duty’ in play here is that of a ‘conclusive’ or ‘all things considered’ duty. On the very natural question of what is wrong with the sensible alternative of a ‘pro tanto’ duty, Applbaum simply reports his agreement with Kant that duties must be conclusive (49–50). He therefore proposes to construe the correlative of legitimacy as a ‘liability’, instead of a duty (leading him, in turn, to read the right to rule as a ‘power-right’ and not a claim-right).

I accept both that room must be left for permissible civil disobedience and that no duty to obey the law is ever conclusive (at least, not from the beginning). However, I do not accept that there is anything wrong with the notion of a pro tanto duty. Moreover, Judith Thomson long ago provided a straightforward and compelling argument for this conclusion (1990, ch. 3). So there is no good reason to shy away from the expression ‘pro tanto duty to obey’ as a means of capturing a central aspect of political legitimacy, especially in relation to laws. Although it is almost exactly the opposite of what Applbaum recommends, I think we should abandon the figure of the ‘right to rule’ and retain only the bit he was most concerned to discard (i.e., the duty to obey).

There is a surprising variety and inconsistency in the specific referents philosophers have assigned to ‘(political) legitimacy’ in their analyses of government. By contrast, greater agreement or consistency has been achieved in relation to the compound construction ‘legitimate (political) authority’.7 In this construction, ‘legitimate’ qualifies ‘authority’ in two different ways. On the one hand, it means that the authority is rightful. That is to say, it is not merely exercised or claimed, but enjoys the appropriate normative sanction. On the other hand, it means that the authority has the attribute presently at issue, namely, legitimacy. This centrally includes being the object of a pro tanto duty of obedience.8

A government or state possessing legitimate authority has and exercises a range of powers to establish and enforce laws or edicts for a defined population (and typically, over a defined territory). Its exercise of these powers has some normative sanction—e.g., it is morally justified—and other agents are required to relate to it in certain ways. Paradigmatically, individuals who are subject to a legitimate authority have a pro tanto duty to obey its laws.

‘Legitimacy’ has been used variously to refer to the whole assembly of facts and relations I have just described or to some one aspect or element of this assembly (but different ones by different philosophers). For example, David Copp (1999) uses it to refer to the whole assembly, whereas Applbaum uses it to refer specifically to the powers exercised by legitimate authorities. David Estlund (2008: 134) uses it to refer specifically to the ‘permissibility of coercively enforcing commands’, as does Christopher Wellman (2001).9

For my part, I understand ‘legitimacy’ as a characteristic inherent in the relations between a rightful political authority and other agents. It licenses and refers to the ways in which other agents are required to relate to a rightful authority. If you like, it picks out the normative effects of the existence and operation of a rightful authority on those with whom this authority interacts. On this usage, attributions of legitimacy serve to record the moral fitness of the authority (or its laws) to having these effects. Thus, again, paradigmatically, a legitimate law is one that citizens have a pro tanto duty to obey; and the legitimacy of this law consists in its moral fitness to being obeyed. I take it that this is at least a very traditional usage.10 However, my purpose in spelling all of this out is simply to be as clear as I can. It is certainly not an attempt to legislate meaning.

Now, as we have seen, there is sometimes also an associated question about whether anyone holds a right correlative to the citizen’s duty to obey (and if so, who holds the right) (cf. note 6). For example, some are concerned to assert that the government has a correlative right to be obeyed and others to deny it. Parallel questions can be raised about other duties we shall consider. However, I myself will leave the question about correlative rights to one side. Throughout I shall only be concerned with duties—of obedience, e.g., but other duties too—without prejudice to the further question of whether these duties correlate with any rights.

To restate the central part of my plan, then, I shall argue that three required ways of relating to a legitimate political authority can be distinguished and that they are substantially independent. By ‘independent’, I mean that if one of these three ways of relating is required, it remains a separate question whether either of the others is required. Hence, one cannot argue from the existence of one requirement to the existence of another. Each of the three normative effects of legitimate authority has to be established separately.

§2. Insofar as ‘legitimacy’ inheres in the relations between rightful political authorities and other agents, it stands to reason that a very basic distinction in the plane of legitimacy follows from a fundamental difference within the class of ‘other agents’ with whom such authorities interact. In plain language, this is the difference between individuals who are subject to the authority in question and states (i.e., other states). Alternatively, it is the difference between ‘insiders’ and ‘outsiders’.

Each of these plain-speaking ways of drawing the distinction fails to enforce its division perfectly cleanly. The first way does not describe individuals who are not subject to the authority at all, thereby leaving them out of the picture, whereas the second way neglects to distinguish, within ‘outsiders’, between states and individuals. However, for my purposes, this degree of messiness or incompleteness is no great hindrance. While some important normative political questions do precisely concern individuals who are not already subject to a state’s authority—questions about immigration and the rules of citizenship, for instance (see, e.g., Carens 2013)—I am just going to set them aside here. I accept that this makes the analysis incomplete. To round off this simplification, I shall refer to individuals who are subject to the state’s authority as ‘citizens’.

A given state interacts, then, with two fundamentally different kinds of other agents, namely, its own citizens and other states. Since the relations in which a state stands to these two kinds of agent are well described as internal relations and external relations, respectively, I shall call the distinct species of legitimacy inherent in these two relations ‘internal’ legitimacy and ‘external’ legitimacy. (Of course, as I have said, any actual inherence of legitimacy in these relations depends on the state or government in question’s having rightful authority.)

Internal and external legitimacy are distinguished by more than the difference between the agents to whom a legitimate authority is thereby related. If we take a citizen’s pro tanto duty to obey the law as the paradigmatic normative effect of internal legitimacy, internal and external legitimacy are furthermore distinguished by the nature of their normative effects. More specifically, they are distinguished by the way in which other agents are thereby ‘required to relate’ to the legitimate authority. For the paradigmatic way in which other states are required to relate to a legitimate state is not to interfere with it.

As is well-known, (protection under) the principle of non-interference is one of the traditional incidents of state sovereignty. ‘Sovereignty’ and ‘legitimate authority’ plainly cover related and partly overlapping conceptual terrain. I am going to treat the principle of non-interference as definitely within their overlap, while leaving the other incidents of sovereignty off my map of legitimacy. At least the first part of that decision is fairly standard.11

A full account of this moral principle would be controversial and somewhat complicated. But we can take its basic content to be adequately represented by a duty not to undermine or overthrow the government of a legitimate state and a duty not to enter its territory.12 A fortiori, the principle of non-interference forbids armed intervention in a legitimate state. Under traditional international law, this prohibition was unconditional. However, that is no longer the case in contemporary international law. Nor, so we may assume, is it true in morality. Rather, the ban against (e.g.) armed intervention is conditional on even a sovereign state’s non-violation of (certain) human rights. As Rawls puts it, ‘[human rights] specify limits to a regime’s internal autonomy’ (1999: 79).

We have thus arrived at our first contrast between distinct concepts of legitimacy, distinct ways in which agents may be required to relate to a legitimate authority. On the one hand, citizens may have a pro tanto duty to obey a legitimate law; and on the other hand, other states may have a pro tanto duty not to interfere with a legitimate state. The first duty is an effect of internal legitimacy, while the second duty is an effect of external legitimacy. Later we shall distinguish an additional concept of legitimacy that is also a species of internal legitimacy (§3). But the duty other states have not to interfere is the only concept of legitimacy we shall encounter that is a species of external legitimacy.

I have described these concepts as marking ways in which an agent ‘may be’ required to relate to a legitimate authority because I am not trying to specify the conditions under which this or that concept of legitimacy is instantiated, let alone asserting that some such conditions are satisfied. These questions remain open throughout. All I am trying to do is to analyse and distinguish the relevant concepts of legitimacy.

On the face of it, the fact that the internal duty to obey a legitimate law and the external duty not to interfere with a legitimate state not only have different contents, but are also borne by different agents is already enough to suggest that separate arguments are likely to be required to establish them as genuine duties. By contrast, Applbaum appears to treat them—and, I suspect, many people treat them—as two sides of the same coin, legitimacy. In his opening chapter, for example, Applbaum goes back and forth between two examples, the 1999 NATO intervention in Kosovo and the 2000 presidential election in the United States (which featured the ‘chad’ debacle). His aim is to juxtapose responses to these episodes to illustrate ‘a contemporary puzzle about legitimacy’ (10). But these pieces belong to somewhat different puzzles, about the external duty and the internal [duty], respectively, even if they are both normative effects of rightful authority.

More specifically, Applbaum later holds that crossing the minimal threshold for constituting a certain kind of collective agent—a ‘normative people’—is a necessary condition for a population of individuals on a given territory to be the object of an external duty of non-interference (120–9). Yet the closest we get to an argument for this conclusion is an argument (in the previous chapter) that constituting that kind of collective agent (there called, a ‘free group agent’) is a necessary condition for a population of individuals to be subject to the normative power to govern. That is to say, the earlier argument concerns a species of internal legitimacy. However, if external legitimacy neither follows from internal legitimacy nor depends on it, something is missing.13

A similar point can be made with other argumentative materials. For example, one might accept that consent among a group suffices, at least under auspicious conditions, to place members of the group under a pro tanto duty to obey edicts promulgated by the group. But it is less clear why these facts should bind third parties not to interfere with the group. Or, reversing directions, consideration of what conduces to peace may ground some version of a principle of non-interference between states. But it is not clear why that fact should bind anyone living behind such a defensive perimeter to obey any laws enacted there. I do not mean to suggest that the gap between the initial conclusion (one duty on one kind of agent) and the final conclusion (both duties on both kinds) cannot be closed or that the initial argument does not contribute anything to the final conclusion. All I mean to observe is that gaps seem to exist and need to be filled somehow.

Of course, one can always define a new concept—call it, legitimacy*—that explicitly fuses the two duties, so that a political authority is legitimate* if and only if its citizens have a pro tanto duty to obey its laws and other states have a duty not to interfere with it. In fact, Applbaum explicitly attributes more or less that fusion concept to Bartolus of Sassoferrato,14 a fourteenth-century Italian jurist (24); and even appears to employ it himself for a time (e.g., 30). Wielding that concept, one will be fully licensed to infer either or both duties, rather than just one of them, from the legitimacy* of a given state. Except that it will still not follow, from an argument establishing only one of the duties, that any particular state is legitimate*. If that is the only argument available, no state can be vindicated as legitimate*. So the fusion manoeuvre does not help at all to fill the original argumentative gap.15

§3. Now, in one obvious respect, our first contrast between internal and external legitimacy is rather starker than it needed to have been, simply in order to generate some such distinction between species of legitimacy. For the initial distinction among the agents whose relations to the legitimate authority are being regulated (by its legitimacy) was sufficient to that purpose. The further distinction in the content of the duties borne by these agents simply arrived as a side effect of having started with a pro tanto duty ‘to obey’ as the paradigmatic normative effect of internal legitimacy.

Nevertheless, having once recognised that this first contrast is defined along two dimensions, and given their manifest independence, we are immediately in position to distinguish a third concept of legitimacy. It is the internal counterpart to the paradigmatic normative effect of external legitimacy, a duty citizens have ‘not to interfere’ with their own legitimate state. I have represented the space for this third concept in Table 1.1.


Table 1.1 Three concepts of political legitimacy




	Agents
	Ways of relating





	
	Duty to obey
	Duty not to interfere



	Citizens
	Internal paradigm
	Anti-revolution



	Other states
	—a
	External paradigm





a This box is null because the table only reports on the ways in which other agents are required to relate to a given legitimate state. States have no duty to obey another state. Naturally, they can have duties to obey international law, and these duties are related to the legitimacy of international law. But that is a subject for another table (and another paper).



When it was a species of external legitimacy, we represented the duty not to interfere with a legitimate state in terms of a pair of more specific duties—a duty not to overthrow its legitimate government and a duty not to enter its territory. Arguably by definition, citizens have the liberty-right to inhabit the territory of their own state. Hence, the second duty in this pair does not apply to them. But that still leaves the duty not to overthrow their government.16 This duty can be distinguished from a citizen’s duty to obey the law at least on the ground that a set of laws differs from a regime as the object of the duty. The legitimacy of a law may be related to the legitimacy of the regime that enacted it (or enforces it), but as objects of a duty, laws and regimes remain distinct.17 In §5, we shall consider the relations between these two species of internal legitimacy a little further.

Here, however, I should like to compare the internal and external versions of the duty not to overthrow a legitimate government. They run down the vertical axis of Table 1.1, rather than across its horizontal axis. For this comparison provides an especially well-defined occasion to bring out yet another ground on which to distinguish internal and external legitimacy—and more importantly, on which to establish their independence. In a nutshell, the new ground holds that the duties respectively imposed by these two species of legitimacy erect different barriers to the permissibility of overthrowing a government. This claim is most easily evaluated when both the content of the two duties (not to overthrow) and their object (a given government) are the same, as they are down the vertical axis of Table 1.1.

For simplicity, I shall assume that citizens have the right to revolt against their government.18 Far from being excluded by their duty not to overthrow the government, this liberty-right is rather defined and specified by it. That is to say, there are some circumstances in which citizens may attempt to overthrow their government and others in which they may not. The internal duty not to overthrow the government comprehends the circumstances in which citizens may not make such attempts, leaving their liberty-right to revolt as the remainder.

Likewise, the external duty not to interfere has a parallel structure. Under certain conditions, covered by the principle of non-interference itself, this duty is disabled. As we have seen, these conditions notably include the violation of certain human rights by a state that is otherwise protected by the principle. One important question, of course, is precisely which human rights these are. But on any plausible analysis, they will only include a subset of human rights, possibly a very narrow subset. Moreover, it is typically only violation of the relevant human rights in some substantial aggregate that disables the duty other states have not to interfere.19 In other words, scattered violations—even of the most serious human rights—are not enough to disable their duty.

It is worth emphasising that the human rights whose violation disables the duty other states have not to interfere are not themselves any part of the grounds of the principle of non-interference.20 A fortiori, they are not the ground of the external duty not to interfere either. Rather, a sovereign state’s satisfaction of these human rights is merely a necessary condition of its continuing to enjoy the protection against justified interference provided by the duty,21 protection that is justified on other grounds. Alternatively, a state’s violation of the relevant human rights—at least, in some suitable aggregate—is sufficient to disable the moral duty other states have not to intervene.

I claim that internal and external duties not to overthrow a legitimate government erect different barriers to the permissible overthrow of a given government. This claim corresponds to, and thus draws support from, the common intuition that citizens have a wider latitude to act against their own government—at the limit, to attempt to overthrow it—than other states do.22 Testing grounds for my claim can be found across a range of familiar cases, including civil wars, secession movements, and colonial liberation struggles. I shall offer two examples in §4. However, to isolate my claim properly requires that two different kinds of considerations be held constant.

On the one hand, we have to equalise, even if artificially, all the other factors that contribute to all things considered (ATC) verdicts on the permissibility of overthrowing a government, factors which are familiar from just war theory. For differences as between citizens and other states with respect to one or more of these factors may explain (or refute) a wider ranging ATC permission for citizens to overthrow their government without engaging the proposition that the citizens’ duty not to overthrow the government has a narrower range (where both comparisons run to other states).

On the other hand, we also have to control for the confounding that occurs when another state has been invited to intervene by citizens of the invaded state (e.g., to help overthrow its government). This possibility raises many vexing questions, in both theory and practice. For example, some difficulties concern what proportion of citizens is required to issue a valid invitation to intervene.23 Others concern what evidence is adequate to establish a presumption of consent (and under what conditions this evidence is likely to be forthcoming).24 Still, insofar as one state has been issued a valid invitation to intervene by citizens of another state, the situation is tantamount to one in which the first state’s duty not to intervene has been waived. While the upshot may be that the foreign state now has a liberty-right to intervene, this sort of case does not count against the proposition that citizens have a wider latitude to act against their own government, not least because the foreign state’s liberty-right here has been created by the very citizens in question.

Other things being equal,25 then, there can be situations in which citizens have no duty not to overthrow their own government, but other states still have a duty not to intervene. If that is right, finer-grained differences in content remain between the internal and the external duties not to overthrow a legitimate government. As a result, there is at least a presumption that different arguments are needed to establish that citizens and other states bear these two duties, respectively.

§4. To illustrate my other things equal claim, it may be useful to consider the case of overthrowing a colonial regime a little more closely. It is very natural to think that the central distinctive objection to colonialism has to do with violating a right to collective self-determination.26 As with many important rights, the ordinary understanding of this right seems best analysed as a cluster right. In particular, it comprehends not only a power-right to decide various matters, but a claim-right not to be interfered with in the exercise of that power-right. Here we have a familiar configuration in which the claim-right establishes a defensive perimeter that protects the exercise of the power-right. On the face of it, however, what colonialism violates is the claim-right to non-interference.

One of the features (perhaps, the main one) that distinguishes political legitimacy from justice, or substantive moral correctness generally, is that legitimacy turns in considerable part on matters of procedure and pedigree.27 That is what explains how a perfectly legitimate outcome may nevertheless be substantively incorrect. Among the conditions that considerations of pedigree impose on legitimate authority is that a rightful ruler’s title to govern must have been acquired properly. What this condition requires, more specifically, is a fruitful question and differs as between cases in which title is acquired by succession to a previous rightful holder and cases in which it is acquired in a legitimacy vacuum.28 However, even in the absence of a developed account of pedigree, it is very plausible to regard violation of a duty not to interfere in another state as sufficient to disqualify a regime from any title to legitimate authority. This is very similar to what Buchanan (2004, ch. 6) calls a ‘non-usurpation requirement’.

On this picture, the subjects of a colonial regime have no internal duty not to overthrow the regime because it lacks rightful authority, on account of failing a pedigree condition (ultimately, because it violated its external duty not to intervene in the first place). It is a separate question, however, whether third-party states have an external duty not to intervene in the anti-colonial struggle—assuming, again, that there has been no valid invitation to intervene. In general, third parties may well have just such an external duty, since there is no reason why the basis of their duty has to turn on anything to do with protecting the colonial regime. For example, it may rest instead on considerations of self-determination, in whole or in part. In that case, the colonial regime is internally illegitimate, but externally legitimate.

Ypi (2013) distinguishes three broad alternatives for diagnosing the distinctive wrong in colonialism—territorial rights, nationalism,29 and her preferred neo-Kantian alternative. For the most part, her critique concentrates on territorial theories. In particular, she complains that Buchanan’s non-usurpation requirement is unmotivated (2013: 169–70). However, her inventory of territorial rights surprisingly omits any right of non-interference (2013: 159n; cf. my note 12). Moreover, as we have seen, a duty of non-interference is both a plausible ground of a pedigree condition and explicitly part of what Buchanan (2004) includes under ‘recognitional legitimacy’. Of course, one might prefer to see a more worked out defence of an external duty not to interfere, specifically, above and beyond the general justification Buchanan offers for recognitional legitimacy as an entire package. But that is a different point. His requirement itself remains well-motivated.

More generally, it is an open question, and a good one, which basis for an external duty of non-interference—one of the theories Ypi canvasses, something else entirely, or a patchwork combination—will prove the most satisfactory. To that extent, the bare sketch I offered of a critique of colonialism functions as a placeholder, which can be filled in differently by different theories. It does not necessarily favour appeals to collective self-determination, though it does illustrate some of the utility in treating the external duty not to interfere as a separate piece of the legitimacy puzzle.

Finally, I should point out that Ypi’s own critique of colonialism actually suffers from not including anything in its analysis that plays the role of the external duty not to interfere with other states. On her view, the (distinctive) ‘wrong in colonialism consists in the establishment of a form of association that fails to offer equal and reciprocal terms of interaction to all its members’ (2013: 178). However, this particular wrong is one that can equally be committed by various forms of purely domestic despotism (and doubtless has been). To that extent, it does not reflect anything ‘distinctive’ about colonialism after all.30 While it may be that Ypi is already prepared to bite this bullet (2013: 180), that seems a very high price to pay.

§5. Over the remainder of our discussion, I shall concentrate on species of internal legitimacy, which relates ruler and ruled within a given state. Recall that the two concepts of legitimacy we have distinguished within this species are the citizens’ pro tanto duty to obey the law and their pro tanto duty not to overthrow their government. As I have suggested, the first duty has a law or set of laws as its object, whereas the second has a regime as its object. I take it that the most minimal sense in which a regime can be politically legitimate is if its subjects have a moral duty not to overthrow it.

Now, these two particular internal duties also happen to be the duties that Bartolus of Sassoferrato held to be constantly conjoined (cf. note 14), at least on Applbaum’s rendering. However, it is not at all clear that Bartolus is correct about this. Of course, if the basis of both duties is something unitary and iterable—consent, say, or God’s will—and we iterate it (e.g., stipulate that subjects have consented to both duties), then the two internal duties will plainly go together. But that is not on account of the duties themselves. There is nothing incoherent, for example, in consenting not to overthrow the government, while at the same time withholding consent to obey its laws.

Consider an alternative basis for the first duty. It is at least plausible that a ruler’s maintaining the conditions of basic social order and not violating the most fundamental human rights—or those, together with ensuring the conditions for a minimally adequate standard of living—is sufficient to place subjects under a pro tanto duty not to overthrow that ruler. However, it does not follow that subjects also have a pro tanto duty to obey that ruler’s laws. This is especially true if one bears in mind that the traditional interest in the question of a pro tanto duty to obey the law concerns duties that hold independently of the moral goodness of the law and also of any prudential interest in avoiding sanctions for disobedience. One way to regiment these constraints is to focus on laws that regulate matters that are in themselves morally indifferent, under the stipulation that disobedience will go undetected. No pro tanto duty to obey such laws need follow from a well-grounded duty not to overthrow the government.

But can the two internal duties come apart in the other direction? Can citizens have a pro tanto duty to obey a (morally indifferent) law while lacking a duty not to overthrow the government? This is the closest we come, I think, to a failure of independence between distinct concepts of legitimacy. All the same, a case for independence can be made even here. Let me begin by conceding that citizens will have no pro tanto duty to obey new laws enacted by a government they no longer have a duty not to overthrow. This may reflect a pedigree requirement on legislation.

Still, like states, laws can also persist through changes of government. Many of the laws on the books at any given point will be laws that the government of the day has simply inherited from its predecessors, their validity as laws perfectly intact. Some of these inherited laws may regulate matters of moral indifference. Call them ‘L*’. Let us suppose that citizens begin the period of interest by having a pro tanto duty to obey L*. Now suppose that, on account of an interval of sufficiently serious fundamental human rights abuses by the government, citizens come to lose their duty not to overthrow it. The conditions of social order remain intact. Do not citizens still have a pro tanto duty to obey L*? It seems very plausible that they do.

§6. Let us turn, finally, to the relationship between democracy and political legitimacy. In the first instance, our discussion will be confined to internal legitimacy for laws. Whatever else it is, democracy is a procedure for making laws. Recall that the paradigm effect of internal legitimacy in relation to laws is a pro tanto duty on citizens to obey. Thus, we should begin by comparing democracy and legality as proximate bases for a pro tanto duty to obey the law. I say ‘proximate’ bases because some deeper account will still be needed to explain how either legality or democracy gives rise to such a duty (if any does),31 though I shall not pursue the deeper question here.

Applbaum denies that mere legality can ever furnish a sufficient basis for a duty to obey some law (26–7). To some extent, his conclusion is highly over-determined. Not only does he insist on reading ‘duty’ in all things considered terms, but he also reads ‘legality’ in strictly positivist terms. So construed, no one will disagree. Nevertheless, even if we stick with pro tanto duties to obey, there is a well-known question about the sufficiency of legality per se to ground any such duty.

Pursuing this familiar question is one way to engage Applbaum’s concern about whether legitimacy is purely procedural, as opposed to having furthermore to incorporate some minimum of substantive constraint (which then sets boundary conditions on the privileged procedures). It also prompts us to consider how legality itself (i.e., legal validity) should be understood. These enquiries come together in the classic problem of an irretrievably wicked law (or at the limit, legal system). Is an irretrievably wicked law even law, i.e. legally valid? If it can be, that would be a good basis on which to deny that mere legality is sufficient for a pro tanto duty to obey. However, for my part, I am happy to accept that certain minimal boundary conditions have to be built into the notion of legal validity, precisely in order to exclude irretrievable wickedness. For example, to take a case with some historical depth, we can suppose that slavery is thereby excluded from valid law.32

It is an open question whether ‘legality’ on this minimally enhanced definition suffices for a pro tanto duty to obey the law. If it does not, a related question is whether bolstering it with some version of a rule of law proviso would remedy the deficit. The rule of law can be understood in varying degrees of thickness and corresponding strength, depending on what it is made to comprehend. Interpretations of this ideal range from very thin to very thick indeed.33 Cass Sunstein and Adrian Vermeule (2020) deploy an intermediate version in the special case of administrative law, where they maintain that the rule of law does result in pro tanto duties of obedience.34 The significance of these questions lies in the possibility of identifying a range of cases in which a pro tanto duty to obey the law arises independently of any appeal to democracy. Evidently, if there are such cases, then democracy is not a necessary condition on political legitimacy, at least not in the sense fixed by the concept of internal legitimacy for laws.

Just as there are various definitions of legality, so too are there various definitions of ‘democracy’. I shall consider two, which I shall call ‘bare majoritarianism’ and ‘enhanced majoritarianism’. According to bare majoritarianism, a law enjoys democratic legitimacy if and only if it has been enacted in accordance with majority rule under universal suffrage.35 For example, to take its canonical case, a law is democratically legitimate when it has been enacted by a majority vote in a national legislature, where the members of the legislature have all been elected by a majority vote of voting age citizens in an election under universal suffrage.

Notice that, on this definition, democratic legitimacy is immune to the classical objection to mere legality as a species of internal legitimacy. For bare majoritarianism defines ‘democratic legitimacy’ by applying its preferred conditions to ‘a law’. This means that whatever the conditions apply to will already exclude irretrievable wickedness, on pain of having been disqualified as law. Hence, nothing a majority enacts can be an irretrievably wicked ‘law’; and this for the very simple reason that nothing can be an irretrievably wicked law. Since the objection has already been accommodated at the more elementary level of the conditions for legal validity, it cannot even get off the ground against the condition for democratic legitimacy.

Compare the laws decreed by a traditional hereditary monarch, then, with those enacted by a run-of-the-mill modern democratic legislature. I take it that both may be perfectly legally valid.36 Nevertheless, it seems very clear that the democratic legislature’s laws are more legitimate than the monarch’s laws. Morally, that is, they are more fit to be obeyed. Moreover, it seems equally clear that this difference in legitimacy arises just because of how the legislature’s laws have been enacted, i.e. in accordance with the procedure of majority rule under universal suffrage. This suggests that democratic legitimacy, even as defined by bare majoritarianism, is a stronger species of internal political legitimacy than (moderately enhanced) legal validity.

In principle, there are three very different ways of explaining this datum. According to the first explanation, Henry III’s subjects have no pro tanto duty to obey his laws, even though citizens of modern democracies do have a pro tanto duty to obey their legislature’s laws. According to the second, both sets of subjects have a pro tanto duty to obey, but the modern democratic citizen’s duty is stronger. The first two explanations vindicate the presupposition that bare majoritarianism supports a genuine species of internal legitimacy for laws. However, the third rejects it. According to the third explanation, neither Henry III’s subjects nor the citizens of modern democracies—not of all democracies, anyhow—have pro tanto duties to obey the laws to which they are subject. Notably, it denies that citizens of bare majoritarian democracies have a pro tanto duty to obey their legislature’s laws. Nevertheless, the third explanation still credits citizens of bare majoritarian democracies with a stronger reason to obey their legislature’s laws than Henry III’s subjects have to obey his laws, even if this reason falls short of qualifying as a pro tanto ‘duty’.

All by itself, then, our datum does not shed a strong light on the relations between democracy and legitimacy. The first explanation implies that democracy is necessary to internal legitimacy for laws, whereas the second implies that it is not necessary. To decide the matter, one would first have to supply adequate grounds for preferring one of these explanations to its two competitors. The third explanation does not even speak to the question of necessity, since bare majoritarianism is not the only form of democracy. It only causes trouble for the idea that democratic legitimacy as defined by bare majoritarianism is a genuine species of internal legitimacy.

One obvious motivation for shifting from bare to enhanced majoritarianism thus runs in parallel to a development we encountered with legality: ‘enhancing’ majoritarianism sufficiently may enable democracy to generate a pro tanto duty to obey the law. However, even for those who accept that bare majoritarianism already suffices to confer internal legitimacy on the laws it enacts, and so reject the third explanation, there may still be reasons to consider enhancements to majoritarianism. For example, enhanced majoritarianism may give us a firmer grip on the clear intuition that the internal legitimacy democracy confers on laws is stronger than that conferred by moderately enhanced legality.

To prepare the ground for some such shift in the definition of ‘democracy’, it will be useful to focus on a very significant class of cases to which we have not yet paid any attention, namely, cases of moral disagreement about the merits of some law. Here some citizens harbour a moral objection to the law (perhaps a significant number do) and their objection consequently stands against whatever reasons they may have to obey it. Depending on the nature of the case, these dissenting citizens may be either in the majority or the minority.37 But at least with ordinary legislation in a well-functioning democracy, dissenters will standardly be in the minority.

Now even if dissenting citizens have a pro tanto duty to obey the law to which they object, it remains a further question whether this duty suffices to defeat their objection.38 I shall assume that any pro tanto duty to obey the law yielded by bare majoritarianism is not sufficient to defeat the objections of dissenters (or is very often not, anyhow); and this notwithstanding the fact that the conditions required to exclude irretrievable wickedness have already been incorporated in the definition of ‘legality’, and thereby in bare majoritarianism too. Hence another motivation for enhancing a majoritarian law-making process, in comparison to the default baseline of majority rule under universal suffrage, is to try to ensure that laws enacted via the resultant process are such that dissenting citizens have a pro tanto duty to obey them that is sufficient to defeat their objection to the law in question.

Against this background, let me introduce an alternative definition of ‘democratic legitimacy’. It serves simultaneously to frame a target for enhancements to the legislative process prescribed by bare majoritarianism and to ‘enable’ the internal legitimacy of democratically enacted laws to defeat the objections of dissenters.39 According to enhanced majoritarianism, a law is democratically legitimate if and only if it was enacted by some majoritarian process and citizens who morally object to this law nevertheless have a pro tanto duty to obey it that defeats their objection.40

A very natural question prompted by this definition is what enhancements to the combination of majority rule and universal suffrage, if any, would suffice to make its second conjunct true (i.e., to hit the target the definition sets out). For concreteness, and since it seems quite straightforward, I shall assume that, at a minimum, freedom of speech, freedom of the press, and freedom of association are required as enhancements.41 In their absence, that is to say, no law enacted by majority rule under universal suffrage is such that dissenters have a pro tanto duty to obey it that defeats their objection. Hence, in their absence, no such law is ‘democratically legitimate’ as defined under enhanced majoritarianism.

Famously, Ronald Dworkin (1996) can be understood as arguing that these minimal enhancements are not nearly enough. Considerably more is needed, Dworkin claims, before majority rule under universal suffrage carries ‘any automatic moral advantage over other procedures for collective decision’ (23).42 For example, in Dworkin’s view, citizens must also be guaranteed freedom of conscience and religion, various rights associated with sexual orientation [e.g., to marry] and possibly an even wider right to ‘privacy’; in addition, the political process must express a ‘bona fide conception of equal concern for the interests’ (25) of all citizens. By contrast, Jeremy Waldron can be understood as maintaining that the minimal enhancements identified earlier already suffice for laws enacted by the resultant process to be such that dissenters have a pro tanto duty to obey them that defeats their moral objections (1999, 2006).43 Waldron denies, in other words, that the additional enhancements Dworkin demands are necessary to this end.

In fact, we should really ask, more specifically, what enhancements to majority rule under universal suffrage are minimally sufficient to secure democratic legitimacy as defined by enhanced majoritarianism. For one might readily accept that, say, Dworkin’s very extensive set of enhancements is sufficient to this purpose, while still affirming that some lesser set is also sufficient. What turns on such fine-tuning is a given enhancement’s eligibility to be included within the scope of the Ely/Dworkin strategy for reconciling the constitutional entrenchment of specific legal rights with democracy. Only enhancements that are necessary to endow majority rule itself with some normative standing ascribed to democracy can be safeguarded from amendment by a majority of citizens (i.e., entrenched), while simultaneously being shielded from the criticism that the resultant arrangement is democratically illegitimate.

§7. Our discussion has isolated two bright lines on the plane of internal legitimacy for laws. The first line marks the simple existence of a pro tanto duty to obey the law, whereas the second marks the subset of pro tanto duties to obey that defeat the moral objection of citizens who dissent from a given law. Pro tanto duties marked by the second bright line are stronger than those marked by the first bright line, and this in the perfectly straightforward sense that they are much more likely to be conclusive in cases of moral disagreement about the merits of a given law.44

To facilitate a crisp summary, let us call laws that cross the first bright line ‘minimally legitimate’ laws and laws that cross the second, ‘democratically legitimate’ laws. This follows the definition upheld by enhanced majoritarianism.45 While I did not take a position on whether enhanced legality—with or without fortification by the rule of law—suffices for minimal legitimacy, I assumed that majority rule under universal suffrage does not suffice for democratic legitimacy (i.
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