
[image: cover]


THE HISTORY AND THEORY OF INTERNATIONAL LAW

Rewriting the History of the Law of Nations


THE HISTORY AND THEORY OF INTERNATIONAL LAW

General Editors

NEHAL BHUTA

Chair in International Law, University of Edinburgh

ANTHONY PAGDEN

Distinguished Professor, University of California Los Angeles

BENJAMIN STRAUMANN

Alberico Gentili Senior Fellow, New York University School of Law

In the past few decades the understanding of the relationship between nations has undergone a radical transformation. The role of the traditional nation-state is diminishing, along with many of the traditional vocabularies which were once used to describe what has been called, ever since Jeremy Bentham coined the phrase in 1780, ‘international law’. The older boundaries between states are growing ever more fluid, new conceptions and new languages have emerged which are slowly coming to replace the image of a world of sovereign independent nation states which has dominated the study of international relations since the early nineteenth century. This redefinition of the international arena demands a new understanding of classical and contemporary questions in international and legal theory. It is the editors’ conviction that the best way to achieve this is by bridging the traditional divide between international legal theory, intellectual history, and legal and political history. The aim of the series, therefore, is to provide a forum for historical studies, from classical antiquity to the twenty-first century, that are theoretically-informed and for philosophical work that is historically conscious, in the hope that a new vision of the rapidly evolving international world, its past and its possible future, may emerge.

PREVIOUSLY PUBLISHED IN THIS SERIES

The New Histories of International Criminal Law

Retrials

Edited by Immi Tallgren and Thomas Skouteris

Sovereignty

A Contribution to the Theory of Public and International Law

Hermann Heller, edited and introduced by David Dyzenhaus


Rewriting the History of the Law of Nations

How James Brown Scott Made Francisco de Vitoria the Founder of International Law

PAOLO AMOROSA

[image: image]






[image: image]

Great Clarendon Street, Oxford, OX2 6DP,

United Kingdom

Oxford University Press is a department of the University of Oxford.

It furthers the University’s objective of excellence in research, scholarship, and education by publishing worldwide. Oxford is a registered trade mark of Oxford University Press in the UK and in certain other countries

© Paolo Amorosa 2019

The moral rights of the author have been asserted

First Edition published in 2019

Impression: 1

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, without the prior permission in writing of Oxford University Press, or as expressly permitted by law, by licence or under terms agreed with the appropriate reprographics rights organization. Enquiries concerning reproduction outside the scope of the above should be sent to the Rights Department, Oxford University Press, at the address above

You must not circulate this work in any other form and you must impose this same condition on any acquirer

Crown copyright material is reproduced under Class Licence Number C01P0000148 with the permission of OPSI and the Queen’s Printer for Scotland

Published in the United States of America by Oxford University Press

198 Madison Avenue, New York, NY 10016, United States of America

British Library Cataloguing in Publication Data

Data available

Library of Congress Control Number: 2019941639

ISBN 978–0–19–884937–7

e-ISBN 978–0–19–258905–7

Rewriting the History of the Law of Nations: How James Brown Scott Made Francisco de Vitoria the Founder of International Law. Paolo Amorosa, Oxford University Press (2019). © Paolo Amorosa DOI: 10.1093/oso/9780198849377.001.0001

Links to third party websites are provided by Oxford in good faith and for information only. Oxford disclaims any responsibility for the materials contained in any third party website referenced in this work.


Series Editor’s Preface

The American jurist James Brown Scott, at one time, the main legal officer of the State Department, a founder of the American Society of International Law, and of the Carnegie Endowment for International Peace, was a central figure in the development and professionalization of international law in the United States in the early twentieth century. He was also very influential in the direction the historiography of the subject has subsequently taken, and in particular in its engagement with the so-called School of Salamanca of the sixteenth and seventeenth centuries, of which Francisco de Vitoria was the supposed “founder.” For Scott, Vitoria’s attempt to re-describe the earlier “law of nations” in such a way that while it remained firmly grounded in natural law, it became also a form of positive law was the foundational moment for modern international law. Vitoria had supposedly transformed what had earlier been only law between citizens and non-citizens of the Roman world into a truly global law which was both prior and superior to any form of civil law and thus equally applicable to both the Europeans and non-Europeans. But Scott’s interest in Vitoria was not solely antiquarian. It was also crucial for his contribution to a series of debates over the future of international law, and international relations more widely, in the turbulent years after the end of First World War, a period which saw the rise of the United States as a global power and the creation of the first truly international legal and political institutions, the League of Nations and the Permanent Court of International Justice. For Scott himself, the two most pressing concerns, and the ones for which Vitoria’s conception of the “law of nations” was central, were his bid to demonstrate the enduring significance of the Catholic natural law tradition for modern international law, at a time when positivism had seemingly diminished it forever, and, paradoxically perhaps, to support the increasing demands for an international recognition of equal rights for women.

But that was not all. Vitoria is, of course, best known for his intervention into the debates over the justification of the Spanish conquest of the Americas. His claims that prior to the arrival of the Spanish the American Indians possessed what he called full “public and private dominium”—that is sovereignty and property rights—in the lands they occupied, and that the only grounds upon which a just war might be made against them could be found in a universally binding law seriously undermined all of the Spanish crown’s principal claims for the legitimacy of their conquest in the Americas. Ever since the early nineteenth century, this has led to him being looked upon, in Paolo Amorosa’s words, as “a brave humanitarian ahead of his time.” In the words of the English jurist Sir Travers Twiss, in 1856, he and the other members of the “School of Salamanca” were “the early streaks of dawn, the earnest of the coming dawn.”

More recently a revisionist post-colonial literature has set out to demolish these comforting suppositions, arguing instead that Vitoria was merely pressing a revised version of the argument that Christians—and thus by implication all Europeans—always had the right to make war upon pagans as “barbarians” —and therefore all non-Europeans—and consequently to deprive them of both their sovereignty and their goods. This casts Vitoria not as the father of a truly international law, so much as the source of the claim, which was to be become central to the positivist international law of the nineteenth century, that the world is divided into “civilized” and “non-civilized” peoples, and that the former have not only a right but also a duty to rule over the latter. What is at stake in this dispute—and it is clearly of immense contemporary significance—is whether international law, and all forms of international justice, can ever be extricated from the history of European empire-building. Or as Paolo Amorosa phrases it here: “has international law been, since its birth, humanitarian or imperialist?”

Any attempt to answer this question, however, immediately lands us in the midst of a highly controversial methodological—and increasingly doctrinal—controversy. Is there really a continuous history of “international law” from the mid-sixteenth century until today? Can someone like Vitoria really be accused of contributing to the political agenda of imperial nations which lay far in the future? Can we, in other words, treat the questions which Vitoria attempted to answer as if they were substantially the same questions we might ask today? Or should we read all historical texts strictly in the terms, and the languages, provided by the contexts in which they were originally written? Does it make any sense to speak, as Scott did, of Vitoria as the “father” of anything so obviously remote from his conceptual grasp as modern “international law”?

This book addresses all three of these topics. It is a very substantial and original contribution to a central and still hotly contested moment in the evolution of both international law itself and of its historiography.

Anthony Pagden
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Introduction. An American Project

1. The Research Question and its Relevance to Current Debates on the History of International Law

In the mid-1920s, American international lawyer James Brown Scott (1866–1943) embarked on a campaign to prove that his discipline had been founded by the Spanish theologian Francisco de Vitoria in the sixteenth century and not by the Dutch Hugo Grotius in the seventeenth. International law was teeming with new ideas and experiments in the interwar years. Why would a leading scholar and political operator like Scott devote the last years of his career to a seemingly antiquarian endeavor?

This book provides an answer to that question. It describes how Scott’s historical work was not antiquarian at all, but crafted as an intervention in vital debates over the changing nature of international relations following the Great War. In turn, I do not see my research as mere historical revision either. Understanding Scott’s theory of the Spanish origin in context is useful to add depth to the conversations on international legal history of recent years, which have assumed the relevance of Vitoria for the discipline. Often, discussing the Dominican’s thought in the context of international law has carried a larger, not always ostensible, meaning. Assessing the attitude of Vitoria toward his country’s colonization of America has become a benchmark to evaluate the fundamental nature of international law itself. Was Vitoria using ius gentium to condemn colonial violence or was he ultimately justifying and enabling it? In other words, has international law been, since its birth, humanitarian or imperialist?

This debate has been sparked by Antony Anghie’s seminal postcolonial history of the discipline. Anghie’s Imperialism, Sovereignty and the Making of International Law makes the argument that Vitoria’s was “a particularly insidious justification of [the] conquest precisely because it is presented in the language of liberality and even equality.”1 His treatment of the natives spearheaded the legal distinctions that would embed colonialist thinking in international law. These unequal structures, according to Anghie, are still present and are reproduced every time that international law renews and reforms itself.2

Anghie’s assessment has been opposed by authors who still hold views substantially in line with Scott’s: Vitoria’s recognition of universal rights, applicable to both Spaniards and American natives, was a brave humanitarian stand, ahead of its time. Within this line of thinking, the Dominican’s “moral cosmopolitanism” is considered “still an impressive feat,”3 both in itself and because of the international legal tradition it originated. “Vitoria envisioned the ‘rules of the game’ for the world as a political community by reengineering the doctrine of the ius gentium. [He] gave birth to a big idea that many others, since then, have cultivated as a discipline and that has proved to be one of the most useful and now pervasive social artefacts of human progress.”4

The debate on Vitoria and his international legal legacy includes a third point of view criticizing both Anghie and his opponents on the basis of considerations of historical method. To evaluate Vitoria’s works in light of their later influence and use would be fallacious. To get a historically accurate account of the past, one should understand it in its own terms, without imposing our present concerns on it. In Martti Koskenniemi’s characterization, this “type of critique claims . . . that we have no way of assessing Vitoria without committing the sin of anachronism and that viewing him as the ‘origin’ of something—of ‘modern’ international law—is a purely ideological move that provides no understanding of Vitoria in the temporal context where he lived and thought.”5

The international legal scholar who has most vocally engaged in a rebuttal of this contextualist critique, in defense of Anghie’s work, has been Anne Orford. I want to direct the reader’s attention to a specific aspect of her rebuttal, which gives the measure of the importance of a full understanding of Scott’s work on Vitoria and the Salamanca School to underpin current discussions on international legal history and the development of international law in the last century. Orford notes that Anghie “open[s] his reading of Vitoria . . . with the reclamation” of the Dominican “by James Brown Scott.” While “Anghie does not deal with Scott in any detail in his history[,] the implications of [his] choice” to point at “Vitoria as received by Scott” are crucial. In so doing, “Anghie draws our attention to the special place that Vitoria played in the new American century.”6

Indeed, as I noted at the outset, Scott was a major player in the international law and foreign policy establishment in the United States in the early twentieth century. A key founder of the American Society of International Law, Scott had been the main legal officer of the State Department before joining the leadership of the Carnegie Endowment for International Peace.7 The picture of Vitoria he depicted reflected the “practices of international law developed for the American century . . . Scott was a believer in”: in brief, “international administration” and “freedom of trade and commerce.” That picture also worked “for the rationalisation of those practices and the new forms of international legal authority they brought into being.”

Seen in this light, Orford argues, Anghie’s work does not take Vitoria out of his sixteenth-century context. Rather, it tracks a series of more recent contexts for his reception. Beginning with Scott’s historical work, “this series . . . suggests that the humanitarian critique of Spanish empire offered ideological innovators a means of rationalizing the form of empire that would triumph in the twentieth century. [E]arly modern ius gentium was systematically and carefully reconstructed in the United States of America . . . to make sense of practices that were already reshaping the world.”8

This book expands on Orford’s intuition and tells the story of Scott as an ideological innovator who adopted Vitoria as an historical subject and, at the same time, a proxy for his agenda. The nature of that agenda, after extensive investigation, turns out to be much more articulated and complex than a generic liberal internationalism and support for international institutions. Not only Scott’s vision of the postwar international order, which he later associated with the Salamanca School, focused on adjudication, in direct contrast with that of Woodrow Wilson and of the younger up-and-coming generation of US international lawyers;9 he also brought under Vitoria’s umbrella causes that were highly controversial in US foreign policy circles but were invested by Scott with deep personal meaning. The last two chapters of the book are dedicated to two such causes: Chapter 5 describes how Scott used Vitoria to champion the enduring significance of a Catholic conception of international law; Chapter 6 tracks Scott’s enlistment of Vitoria to support feminist activists seeking the international recognition of equal rights for women.

To serve his diverse goals, Scott deployed Vitoria in varied discursive functions that this book tracks and describes. In the first place, by successfully making the case for Vitoria as the founder of international law, Scott established the Dominican’s work as belonging to the canon of the discipline. The canonization of Vitoria’s arguments represented the logical basis of further moves. In Scott’s progressive mindset the thought of canonical figures came alive as the foundation of present global legal arrangements and the blueprint for their future configuration. Therefore, for him, the transition from establishing Vitoria as founder to deploying him as pedigree of current proposals was natural and organic. Scott employed the Dominican to lend authority either to specific international legal projects or to foundational visions of the international legal order as a whole. In the former mode, for instance, Vitoria could be enlisted in support of treaties prescribing equal rights for women and efforts of international codification. In the latter case, he became the intellectual father of a modern international law based on individual rights, equality, and global legal institutions. Scott’s account was flexible and versatile not only when he cast Vitoria as pedigree but also when he sought to forge alliances. Indeed, Scott tailored the image of Vitoria he presented to the groups he sought to create common cause with. For instance, as a revered figure of the country’s siglo de oro, Vitoria was the symbol of the alliance between Scott and the Spanish legal establishment; as a celebrated Scholastic theologian he buttressed Scott’s approaches to the Roman Curia and the Catholic Church in the United States.

As the causes and the audiences he associated with Salamancan theology mirrored Scott’s individual preferences and inclinations, a comprehensive account of the campaign for the Spanish origin of international law should necessarily cover his formative years and early career, drawing connections with his personal life and the development of his legal thinking and professional endeavors. In turn, these aspects can be better understood only against the background of a larger historical context. As a result, the book adopts a composite literary register and a multilevel analysis. It is both a professional biography and the account of a paradigm shift in international legal history. While, at its core, it is a story of Scott as an historian of international law, it necessarily features the exploration of larger interconnected trends and events taking place during his lifetime: the rise of the United States as a global power and related ideological developments; the social and religious changes the country went through in the period under scrutiny; the activity of hemispheric and global legal networks; the profound changes international law underwent between the late nineteenth century and the outbreak of the Second World War, including the creation of the League of Nations and the Permanent Court of International Justice.

2. Earlier Scholarship on Scott

With the renewed interest in international legal history of recent decades and the rising number of publications on the subject, a series of aspects of Scott’s career has been researched and analyzed from varied and productive perspectives. There are valid texts that cover Scott’s professional career generally or his historical work on Vitoria and the Salamanca School of theology. None covers both in a comprehensive way as this book does.

Two older texts still represent fundamental reading for anybody wanting to approach the study of Scott as an historical subject: the biography by Scott’s right-hand man, George Finch,10 and Ralph Nurnberger’s James Brown Scott: Peace Through Justice.11 They are both highly informative, but lack depth of analysis.

An author that has recently produced a series of excellent studies on Scott has been Juan Pablo Scarfi.12 Scarfi’s work sheds light on the role of international legal networks in the ascendance of the United States as the informal hegemonic power in the Americas. He has also given some consideration to the function of Scott’s historical work on Vitoria within this hegemonic project.13 Yet, the perspective Scarfi adopts, focused on international relations in the American continent, is only one among those I incorporate in my analysis of Scott.

In my opinion, the most detailed study on Scott’s early career to date is Benjamin Coates’ unpublished PhD thesis Transatlantic Advocates.14 It is an impressive work, insightful and supported by extensive archival research. It pays attention to Scott’s biography, education, and to the development of his legal thought. It draws a detailed picture of his institutional and professional relations, in the United States and globally. Coates’ achieved purpose is to describe the legalist turn of US foreign relations in the first two decades of the twentieth century and its relation to the expansive policies that followed the Spanish-American War.15 Yet, Coates does not focus on the religious and historical foundations Scott gave to his vision of international law. Moreover, he does not follow Scott’s career into the 1920s and 1930s. This is when Scott, by that time perceived in the profession more as a noble father than a scholar at the cutting edge, turned more decidedly to history and developed his theory on the Spanish and Catholic origins of international law.

That later phase of Scott’s career is the object of Christopher Rossi’s Broken Chain of Being.16 Yet, Rossi’s book focuses on Scott’s (mis)understanding of medieval and early modern ideas of law. Rossi looks at Scott’s theory of the Spaniards as a political project to be situated within a specific timeframe merely to support the larger point of his book:17 Scott was on a crusade to bring international law back to its moral foundations. While I share this conclusion, I find Rossi’s narrative incomplete: his primarily philosophical outlook leads him to discount or misinterpret Scott’s more immediate political projects like the promotion of international adjudication.

As I noted above, international critical legal scholarship by now assumes18 that Scott’s modern recasting of the work of the Spanish theologians allowed him to justify in universalistic terms the turn to imperialism of the United States following the Spanish-American War. In this sense, his historical reading has been a powerful ideological pillar of the liberal understanding of international law that has characterized the American century. Still, to my knowledge, no attempt has yet been made to produce a study dedicated to Scott’s political uses of his international legal canon in context and in a deeper relation with the ideology of American exceptionalism. This book aims to be that study.

3. Scott’s Spanish Origin, Equality, and the Canon of International Legal History

There is one large question I ask the past: could it be all so simple that Scott’s redeployment of Vitoria was either a genuine humanitarian move or an imperialist, oppressive one? In other words, are there only two opposite ways to understand the humanitarian sensibility of liberal internationalism, selflessness on one side and rhetorical cloaking of power games on the other? In this book I strive to keep together both perspectives. On one hand, I argue extensively to prove the connection of Scott’s theory of the Spanish origin with the rise of the United States as a global power and the resulting imperialist policies and practices. This includes pointing out flaws and inconsistencies in Scott’s actions and thinking, evidence of a gap between his universalist, egalitarian aspirations and his nationalist and elitist prejudgments.

On the other hand, I elaborate on my conviction that Scott could not be dismissed merely as a cynical apologist of power. His deep religious faith provided the foundations for his international legal scholarship. Putting aside for a moment any judgment on Scott’s project and the policies he supported, he deserves recognition for his authenticity. After years of studying his work and life, I am convinced that his belief in international law as a force for good, determining the moral and social progress of mankind, was sincere.

I consider this last aspect particularly relevant. Taking Scott’s moral stance in earnest allows a series of productive moves. At the outset, it aligns with a sociology of the international legal profession as a practice necessarily sustained by both cynicism and commitment, pragmatism and idealism.19 This intellectual attitude allows us to evaluate and understand the success among international lawyers of the narrative of the Spanish origin from a more comprehensive perspective, more apt to capture its ambivalent legacy. This book provides a comprehensive description of Scott’s project that serves the purpose of highlighting its shortcomings and contradictions without discarding its strengths and achievements. The relevance of this analysis for contemporary international law lies in the continuing significance of the liberal language of rights, free trade, and equality that Scott promoted through Vitoria.

Acknowledging Vitoria’s contemporary relevance as the accomplishment of Scott’s historical project also opens the avenue for a less direct but equally important critical perspective. Scott’s narrative offers reasons for opposition, but also provides lessons to learn. Accepting his good faith allows us to take him as a useful model for renewal in international law, even while disagreeing with his politics and recognizing the flaws of his history writing. Indeed, the proof that Scott was a successful innovator is that, even though he was almost forgotten until recently, we have been accepting his version of the historical canon of international law. Without Scott, Anghie and many other international lawyers would not have given such a pivotal role to Vitoria in their historical work. Scott’s narrative, though unpersuasive in historiographical terms, has endured. It still constrains the canon of authors associated with the development of international law and with it the self-understanding of the discipline. So, if the goal is to replace or, at least, demystify Scott’s history and its political implications, it is important to think of the Spanish origin not just as the paradigm we need to move beyond. It is also the narrative that has performed that same transformative operation before and replaced a previous dominant paradigm. Indeed, before Scott’s intervention, Hugo Grotius was given the title of founder of international law. His work addressed the horror of the religious wars in Europe in the seventeenth century, ended by the peace of Westphalia and the rise of the nation-state. This perspective fit the Victorian understanding of international law as a tool regulating the external relations of European powers. By giving the title to Vitoria, Scott linked the inception of modern international law to the discovery of the American continent and the recognition of individual universal human rights. In the search of a newer transformative historical narrative of the discipline, moving away from Scott, learning what made him successful would allow to turn his skill against him. One key lesson that Scott’s story teaches is that for an historical narrative to have a political impact it needs to be spread outside academia and employed in the service of practical immediate goals. Current international law projects on the left and within the eclectic label of critical legal studies20 seem to have lost that kind of political ambition.21

What concrete political projects could be served by assessing critically Scott’s international legal history and move beyond his account? I can think primarily of two. The first revolves around the concept of equality. If we have returned to pay attention to equality in global politics in recent years it is because of the increasing lack of it, especially in economic terms.22 The recognition of this trend on a global scale runs against progressive narratives of modernity, predicting that globalization and the rise of international institutions could only lead to more equality, overall justice, and individual rights. Scott’s was one such account: as I explain in detail in the corpus of the book, equality was a key concept in his theory of international law already before he started working on Vitoria and turned the Dominican into equality’s prophet. Scott adopted equality as the distinctive principle of American political and legal culture, juxtaposing its progressiveness to the hierarchical societal arrangements of Europe. Yet, beneath the surface, Scott’s understanding of equality proved to be based on an elitist and exclusionary logic. If the concept of equality is to return to a prominent place in sustaining transformative political projects in international law, studying Scott can provide a series of warnings about its pitfalls and ambivalences.

The second project that can be helped by a better understanding of Scott’s historical work in context is a rethinking of the canon of international legal history. The idea of canon has not been explored within the discipline and represents a valuable future research direction. The beginning of a conversation on canon could contribute to confront the Eurocentric nature of international law and its history. Indeed, canons of intellectual contribution are not fixed.23 They derive from contingent decisions and projects, like Scott’s. They can be questioned and problematized. On one hand, having a canon of seminal texts is an invaluable resource for an academic discipline. It helps to create a common tradition of intellectual exchange. Without it, it would be difficult to develop the shared sensibility necessary to have meaningful discussions around common themes. On the other hand, a canon can be a limit to renewal and originality. Restricting the analysis of intellectual traditions to a few important books or authors, understood in dialogue with each other, is problematic.24 It may lead us to overlook the complexity of the intellectual and social milieu in which the canonical texts were produced. It also risks condemning texts and authors that are left outside as irrelevant on the basis of judgments made by early canon-setting authorities like James Brown Scott.

By perpetuating established canons without sustained self-reflection, international legal history risks failing to unlock its full transformative potential. A cursory focus on canonical names, even if just aimed at disproving or qualifying their contribution, could limit the space for renewal of the discipline. In particular, sticking with the canon, made almost invariably of Western white men, helps only in a limited way to deal with the key issue of Eurocentrism. “European stories, myths and metaphors continue to set the conditions for understanding international law’s past as it does for outlining its futures.”25 Because of the attractive power of the canon, even historical projects with the explicit purpose of going beyond Eurocentrism often achieve their goal only in a limited fashion.26 Going beyond the canon or attempting to widen its scope are difficult choices for at least a couple of reasons. Non-canonical work risks being considered irrelevant simply because it deals with an unconventional topic, especially if authored by a junior scholar. Moreover, the very fact that a topic is unconventional makes it more difficult to acquire the needed expertise and sources to examine it. Going back to the complexity of Scott’s historical project would help shed light on these issues in relation to the historical undertakings of today. It would do so by demystifying a canon that is difficult to put under serious challenge even while purposefully searching for new directions. I see the irony in my suggestion: one way to go beyond Vitoria and problematize his position in the historical canon of international law is a further focus on Vitoria, on how he entered the canon in the first place. But I do believe this is the proverbial step back one sometimes has to take in order to go forward. On one hand, I posit that we need to better understand how the canon is formed and reinvented, the nature and meaning of the powerful grip figures like Vitoria or Hugo Grotius have on our discipline’s discourse. On the other hand, I aim to suggest, especially to early stage researchers, that looking at the past of international law does not necessarily mean looking at an already set list of names. There is exciting work to be made outside the current canon. Such work could, in turn, reshape the canon and determine new directions for international law, in the same way Scott’s project did.

4. Descriptive Writing and Language Choices

As I have explained above, drawing from Orford, Scott’s work on Vitoria can be understood as a justification and rationalization of a set of international legal practices and doctrines he supported. In another piece, Orford has developed a “praise of description . . . as a method for writing about law.” Description, Orford argues, is particularly suited to track the emergence of normative discourses turning “practices into a coherent theoretical account.”27 She draws from the work of Michel Foucault in seeing description as the technique “to mak[e] visible those things that are already visible.” The way we normally conceive the world and the societal structures around us is so embedded in our consciousness that achieving any larger awareness of it requires an investigative effort. “For Foucault, this involved first trying to analyse precisely the internal economy of a discourse and the systematic relations between the elements of that discourse.” In other words, the complexity of social phenomena and the logic behind them obliges us to undertake an extensive mapping of their structure before there could be any sort of transformative explanation. “[O]nly by understanding the relations that existed within a language or a society . . . it [i]s possible to understand all the modifications that had to take place in order for one of the elements to change. This kind of descriptive work [i]s a necessary condition of theory.”28

To be sure, this book is neither devoid of comment nor of the intention to possibly serve a larger transformative purpose, as I clarified in the previous section. But the nature of the task of providing a comprehensive account of Scott’s historical project and its implications demand the employment of a primarily descriptive mode of writing. The social and political significance of marking Vitoria as the founder of international law requires the assemblage of an archive of knowledge encompassing the thought and action of international lawyers, religious leaders, feminists, activists, and government officials, active in the United States and globally, over the course of half a century. Laying out a description of the Spanish origin theory and its relations to other elements of political and social discourse contemporary with it is the main contribution of my research.

The adoption of such an intended descriptive mode of writing dictates certain linguistic choices. The language I employ has to align with the discourse I recount. I do not only resort often to direct quotes of my subjects but I also adopt their expressions and turns of phrase in my description. I should clarify that this, of course, does not mean that I share the implications of certain usages commonly employed by Scott and other characters in my story. I provide here two examples of such usages to elucidate this point: the use of “America” or “American” to refer to the United States and the expression “discovery of America” to define Columbus’ expeditions and Spanish activities on the continent in the following decades.

With regard to the first, the usage of “America” as a substitute for United States or “American” to refer primarily to the culture or agency of US nationals or society, rather than in relation to the entire American continent, is as common today as it was in the early twentieth-century debates I describe in the book. I am careful to use “United States” in my own wording when referring, for instance, to the US government or national institutions while my subjects could have employed “American.” I align to their use of “America” for United States when the ambivalence had a discursive value and was not a simple substitution. For instance, Scott and the other founders of the American Society of the International Law often used “American” as juxtaposed to “European” to underline the more modern and progressive nature of the values and the law put forward by the New World. However, that use of the word and the positive value associated would often collapse into referring to their own country, as reflected in their naming of the Society and its American Journal of International Law. When mentioning democracy and freedom as continental achievements, Scott would invariably go on and present, almost exclusively, US historical examples as corroboration.

Also the second example of expression I employ without sharing its implications, “discovery of America,” is still in common use today. It could neutrally refer to the factual event of Columbus’ expedition and the consequent knowledge the Europeans acquired of the existence of the American continent. But the word “discovery” has obvious implications in relation to America that should be highlighted. First of all, the verb “to discover” refers, in at least one of its meanings, to the first attainment of human knowledge of something, a process, a substance, or, in this case, a mass of land. According to Vitoria and Scott, the natives themselves were discovered by the Europeans. In light of these considerations, “discovery” indicates a hierarchical ordering placing the civilized Europeans, who are by that word recognized the agency to first gain knowledge of the American continent, above the natives who are blended with the land into objects of discovery. The constant association of the “discovery of America” and the humanitarian stance of Vitoria recognizing property rights on their lands to natives then signals, already on the surface, a contradiction in Scott’s narrative of the foundation of modern international law. Its declared universal egalitarianism moves within a colonial logic. Secondly, beyond its general meaning, discovery was also an established legal concept of which Scott was well aware.29 In legal terms, discovery was a title to territory traditionally opposed to conquest. Adopting the expression “discovery of America” to events later than the initial encounter with Columbus, as Scott did, implies the denial that the conquistadores were in fact, according to the meaning of the word itself, conquerors.

5. Structure and Outline of Chapters

The book begins with a short prologue, outlining James Brown Scott’s life and education up to 1896, when he was thirty years old. That was the year during which Scott recited his first preserved public speech on international law in Los Angeles. The prologue ends with an analysis of the speech, which already contained many themes that Scott would rehearse for the rest of his career.

Following the prologue, the body of the book is divided in two parts, each made up of three chapters. The first part provides information on Scott’s professional rise, tracking his activities and connections in the phase of his career preceding his work on Vitoria and the Salamanca School. The institutional links and networks described also provide a background for the explanation of the main elements in Scott’s thought on international law and politics. In particular, Part I illustrates how both scientific reason and religious faith were fundamental bedrocks of his understanding of human interactions, the key role of adjudication in his theory of law, and the importance of a progressive reading of history to provide law with solid moral foundations.

The first chapter, like all others in the book, is divided into three sections. Section 1 offers an analysis of the US foreign policy discourse at the turn of the century and connects it with the growing popularity of international law within the elites. This led to the foundation of the American Society of International Law in 1906, in which Scott played a crucial role. This event marked the successful end of an early phase in Scott’s career: in just a few years he managed, through hard work and confident self-promotion, to position himself as a professional leader and a key foreign policy official. Section 2 follows Scott in his work as Secretary Root’s legal advisor at the State Department, until the two moved together to lead the newly established Carnegie Endowment for International Peace. The highlight of Scott’s government stint was the 1907 Second Hague Peace Conference, where he championed the project for an international court and made a large number of the transatlantic professional connections that would be crucial to his later projects. Section 3 describes how Scott, since 1910 a powerful administrator at the Carnegie Endowment for International Peace, deployed the massive resources at his disposal. Navigating through the turbulent 1910s, Scott built institutional structures in support of his main intellectual projects, international adjudication and Pan-Americanism, but lost the fight against the supporters of collective security.

The second chapter30 illustrates the function of faith in James Brown Scott’s theory of international law through an account of his understanding of the role of the United States in American continental relations. Section 1 introduces James Brown Scott’s 1917 speech on the Platt Amendment around which the chapter is built. Starting from here, it traces the connection between the rise of international law and US–Cuba relations at the turn of the century. Section 2 describes the rise of humanitarianism in the United States in the late nineteenth century and its religious inspiration. This development would provide the ideological foundations for the narrative of the selfless empire that supported the 1898 US intervention in Cuba. Section 3 begins with a textual analysis of Scott’s speech and connects it with the narrative of 1898. It continues by illustrating the ambivalent relationship of the narrative with concrete US policies toward Cuba and Latin America in the early twentieth century. I conclude the section by describing the collaboration of Scott with the leading Cuban international lawyers through the 1920s, in order to show how messianism acted for him as a thread of reconciliation of hegemonic attitudes and the principle of the equality of nations.

The third chapter31 revolves around the series of books on US constitutional history Scott published at the closing of the Great War. Therein, he fleshed out his case for the creation of an international court as the best tool toward the achievement of a long-lasting global peace. The first section describes Scott’s Armistice books and their background, explaining the foundations and development of the rationalist legal theory of adjudication that inspired them. The second section goes deeper into the content of the most significant of the books, The United States: A Study in International Organization, in order to contextualize it and relate it to the political debates in which it intervened. The third and closing section is centered on Scott’s role in the debate over the League of Nations Covenant and collective security in the United States. I argue that that phase in Scott’s career set the stage, in more than one way, for his work on Vitoria and the Salamanca School later in the interwar years. On one hand, the Armistice books represented a major research work on the historical foundations of international law built to influence current topical debates, a scheme he replicated with his various publications on the Catholic and Spanish origins of the discipline. On the other, the defeat of his positions in the postwar international organization debate at the end of the First World War signaled also his loss of influence in the scholarly legal discussions in the United States over contemporary hot-button issues. This circumstance led him to focus even more decisively on the past articulations of international law in his research work.

The second part includes Chapters 4 to 6. It provides a genealogical account of Scott’s project on the Spanish origin of international law, exploring further its background, delineating the development of its elements, and describing in detail the main political purposes it served. It follows primarily the concluding phase of Scott’s career, coinciding roughly with the interwar years, as he retired in 1940. Scott produced the earliest extended case for the Spanish origin in the form of lecture outlines for a course he held at Georgetown University in 1926. Since then, establishing Vitoria as the founder of modern international law became the main concern of his professional life.

The fourth chapter begins by tracking Scott’s initial interest in the School of Salamanca, sparked by the work of Belgian international lawyer Ernest Nys. It proceeds to detail the conditions that led to the inception of the campaign for the Salamancan origin and describing its early phase.

The first section of the chapter describes the origin and planning of the series, Classics of International Law, edited by Scott, which occasioned his collaboration with Nys for the publication of Vitoria’s lectures, in the original Latin and, for the first time, in English translation. In the closing part of the section, I have provided a brief outline of the historical significance of Vitoria, Francisco Suárez, and other authors usually associated with the Salamanca School, which offers a basic sense of the appeal they held for Scott. Indeed, before he claimed them they had been connected only sporadically with the tradition of international law. Nonetheless, they had been recognized intellectual authorities, in their lifetime and since, on an array of issues and disciplines ranging from theology to economics.

Section 2 tracks the most immediate conditions of possibility leading to Scott’s earliest formulation of the Spanish origin. It details the reasons for the loss of academic relevance Scott suffered within the American Society of International Law (ASIL) in the early 1920s, at the same time as his star was rising further up in Europe, thanks to the ambitious projects he bankrolled there through the Carnegie Endowment for International Peace (CEIP) resources. Among these projects was the foundation of the Hague Academy of International Law. Collaboration for the establishment of the Academy brought Scott close to the Dutch international legal community, whose members, in 1925, took the lead in celebrating the 300th anniversary of the publication of the main work by their countryman Hugo Grotius, De jure belli ac pacis. Dutch international lawyers organized a follow-up visit to Spain, as recognition of the contribution of Francisco de Vitoria and Francisco Suárez to the discipline. These events led to a renewed interested in the history of international law, which Scott seized upon. In the 1926 Georgetown course, he explained in detail why Vitoria was the founder of modern international law and the work of the Salamanca theologians was crucial for global politics in his day.

Section 3 describes how Scott turned his theory of the Salamancan origin into a campaign, first by enlisting allies such as Camilo Barcia Trelles and José de Yanguas Messia among Spanish international lawyers and later by spreading his ideas within his network in Latin America. The chapter ends with an account of the publication and content of Scott’s first book on the topic, titled, indeed, The Spanish Origin of International Law, which appeared in 1928.

The fifth chapter tracks Scott’s fascination with Catholicism and his attempts to persuade the Vatican to endorse the brand of international law he championed as conducive to global peace. In the first section, I provide an account of why the Presbyterian Scott believed, since the beginning of his career, that the Pope and the Holy See could play a crucial role in sustaining the moral foundations of global politics. After explaining why this position was eccentric in the United States of the time, where Catholics were a minority considered undemocratic and disloyal to national institutions by the Protestant establishment, I move to detail Scott’s early approaches to the Curia, marred by the outbreak of the First World War. Section 2 describes how, in the postwar years, Scott was influenced by a neo-Scholastic movement internal to US Catholicism, tracing modern democracy back to Thomist theology. Scott used these lessons to develop further his argument and enlarge the coalition promoting Vitoria as the founder of international law. In the United States, he enlisted scholars at Catholic universities, including his colleagues at Georgetown. To spread the idea further among international lawyers, he founded the Vitoria-Suárez Association, which found success especially—but not exclusively—with his Catholic colleagues. At the same time, through the late 1920s and 1930s, Scott’s CEIP colleagues were preparing the ground for new proposals to the Holy See, by planning and funding an ambitious project of modernization of the Vatican library. Section 3 tells of Scott’s last and best-prepared approach to the Holy See in favor of international law in the mid-1930s, once again marred by the deteriorating international situation, eventually leading to the Second World War. Scott formulated his argument for the Pope in the 1934 book The Catholic Conception of International Law, where he designed a narrative connecting Vitoria and Suárez to the fundamental theories of the discipline in the twentieth century. The implication was clear. The Church of Rome should not only have supported international law but also own it: after all it was the outgrowth of the Catholic theological tradition.

Chapter 632 tracks the story of an unlikely alliance between Scott and leading feminist activists Doris Stevens and Alice Paul. The first section provides a short history of the women’s right movement in the United States and details how Paul and Stevens rose to become key figures for the achievement of women’s suffrage in 1920. Section 2 begins by tracking the early interest by feminist activists in international politics. Eventually, in the mid-1920s, the National Woman’s Party (NWP) too, which counted Paul and Stevens among its leaders, would decide to promote through international institutions its equal rights brand of feminism. As the NWP moved toward internationalism, Scott moved close to the positions of women’s rights activists by becoming a supporter of the equality of sexes under nationality law. Section 3 follows the collaboration between Scott and the NWP leaders. Beginning in 1928, the collaboration would peak in 1933 with the approval at the Montevideo Pan-American Conference of what Scott called the Stevens treaties: one prescribing equality of rights between men and women in general was signed by four countries, the other, committing the parties to equal nationality laws, was unanimously accepted by the American republics. Scott connected the treaties with the egalitarian doctrines of Vitoria and Suárez, instructing Stevens on their crucial relevance for the inception of modern international law. In return, Stevens introduced him to the painter that would immortalize the bond between Scott and the Dominican theologian. Still visible today, a mural on the walls of the US Justice Department in Washington, D.C. depicts Vitoria; his features are modeled on James Brown Scott’s appearance.

In the concluding remarks, I put forward a series of reflections on Scott’s legacy and the significance of his work to articulate a responsible approach to the history of international law today.
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Prologue. The Education of James Brown Scott, 1866–1896

In 1876, a ten-year-old boy moved back to Philadelphia with his family. 1876 was not any year to return to the city: the eyes of the entire nation looked toward Philadelphia. The United States Declaration of Independence had been signed there one hundred years earlier. In 1870, Philadelphia’s City Council had decided to celebrate the event with an international exposition, the first with global ambitions in the United States. The next year the United States Congress would endorse the project and pass a bill establishing an organizing commission. The Centennial International Exhibition1 would open on 10 March 1876, with President Ulysses Grant attending, and closed six months later. It was, on most counts, a stunning success. Philadelphia, with a population of c. 800,000, was, at the time, the second largest city in the United States; yet it had to dramatically improve its infrastructure to manage and accommodate the almost ten million people that would visit the fair. The fairgrounds covered 285 acres. Thirty thousand firms from thirty-seven nations showcased in the over 250 individual pavilions.

The exhibition would leave an impression on the young James. The proud combination of patriotism and technological advancement that characterized the event would resonate in James’ future work as an international lawyer.

The independence theme permeated the event material. The publications of the organizing commission featured famous depictions of the signing of the Declaration. Exhibitors branded their advertisements with images of American heroes and symbols such as the Founding Fathers, Abraham Lincoln, and the Star-Spangled Banner. Even many of the “curiosities” displayed stuck to the patriotic theme. They included a full-sized Liberty Bell made of soap and a Centennial medallion carved in butter.

Among the inventions first displayed were revolutionary devices such as Bell’s telephone and the first Remington typewriter. The technological advancement boasted in Philadelphia spoke of a country at the cutting edge, ready to fully exploit its enormous natural resources.

The exhibition was a celebration of the resilience of the American project and the overcoming of the trials with which Providence had tested it. The Civil War had ended only a decade earlier, the consequences of the financial panic of 1873 were still being felt, yet the country was ready to take its place “among the powers of the earth,” as the Declaration of Independence recited. The excited mood in the country found expression also in the religious revivals of those years. The United States had found self-confidence again: it embodied progress and showed the world it was on the right side of history.

But the events surrounding the fair also pointed to the steps yet to be made. For instance, the Centennial was a testing ground for women’s rights claims, a cause that would be close to Scott’s heart. The Women’s Centennial Committee, led by Elizabeth Duane Gillespie (1821–1901), the great-granddaughter of Benjamin Franklin, was very successful in raising funds for the exhibition early on. However, many of their attempts to participate were frustrated. All works by women were banned from the Memorial Hall Art Exhibit. Women were also prevented from exhibiting in the Main Exhibition Building. This led to the decision to have an independent Women’s Pavilion, the first of its kind at an international exposition. It showcased exclusively products of women’s work, at Gillespie’s insistence. They ranged from needlework and corsets to cutting-edge inventions such as emergency flares and model interlocking bricks.

Gillespie maintained a moderate position making sure that the Women’s Committee did not touch on the sensitive issue of suffrage. However, it was the fair organizers who put their finger on the sore spot. Women’s Day at the exhibition was celebrated on 7 November, Election Day. The reasoning for this was that men heading for the polls would not mind about missing the event. Still, the nation was changing, healing in a certain sense. The presidential elections returned another Republican former Civil War General, Rutherford B. Hayes. But the elections were highly contested, with Democrat Samuel J. Tilden winning the popular vote. This led to the so-called Compromise of 1877. In exchange for not challenging further Hayes’ election, Democrats obtained the removal from the South of the federal troops that had been stationed there since the Civil War ended. One could see the Compromise as the beginning of the Jim Crow laws of racial segregation and a betrayal of Black Southerners. Most, though, partaking of the widespread optimism, decided that it was a key instance of national reconciliation. Scott himself would see it this way. The Civil War was only a bump on the road to progress.2 The United States looked toward a bright future.

1. Jimmy the Book Snatcher

John Scott and Jeannette Brown’s youngest child was born in Kincardine, Ontario, Canada, on 3 June 1866. James’ parents, both Scottish immigrants, had met in a New York church and married in 1853.

John Scott moved his family around often in those years, following chances of economic improvement. He was a stonecutter by trade, but also engaged in investments and worked his own land. James was born during one of the periods when John took care of his property near Kincardine. John and Jeannette had first moved to Canada shortly after the birth of their first child Mary to join John’s sister Isabella who emigrated there.

John Scott was a devout Presbyterian and had several clergymen in his family tree. He made sure that religious education and the cultivation of piety were important aspects of the rearing of his children. Bible reading and time dedicated to praying were daily features of the Scott household’s routine.

Between the births of Mary and James, John and Jeannette had three more children, Margaret, John, and Jeannette. John jr. died aged fifteen just before the family finally settled in Philadelphia in the year of the Centennial. John sr. also died there eight years later, in 1884, leaving James, then about to graduate from Philadelphia’s Central High School, the only man in the household. James had always been very close to his mother and sisters and would continue to be for as long as they lived. Notwithstanding the volatility of his fortune, John Scott had managed to leave a substantial sum to guarantee his children’s education. Jeannette sr. dedicated herself to that goal, for instance by joining their travels to pursue further studies in Europe. None of the Scott sisters married and all pursued very successful careers.

James’ favorite sister was Jeannette, who was only two years older than him. “Scott always credited his sister with instilling in him a love for the classics and poetry.”3 She often read to him. Jeannette was the only one of the Scott children to follow professionally the artistic inclinations in the family. John sr. had been studying art and drew sketches but hid them from the family and discouraged his children from pursuing artistic careers. He was disappointed when Margaret enrolled in the Philadelphia School of Design, a path she later abandoned because of health issues that compromised her sight. Jeannette started her career only after her father’s death.

The love of literature Jeannette instilled in James was manifested early on in the boy’s passion for reading and books. Young James was a regular visitor to public libraries and spent most of his free time reading. He had the habit of checking bookshelves at friends’ homes and wandering away absentmindedly with books he had started reading. He often did that in libraries before the staff could charge the loan, also later in life. This earned him the nickname, molded on his initials, of Jimmy the Book Snatcher.4 A distinctive sign for which Scott was remembered in later years was his carrying around a green bag overflowing with books.

Between 1881 and 1885, James studied at Philadelphia’s public Central High School, where he excelled in science and the classics especially. In a sense, this prefigured the main tenets of his future scholarship. Scott believed in the importance of founding international law on rational and scientific principles while looking at past wisdom to keep infusing its content with morality. Following a desire of his late father, James decided to continue his education at Harvard. It would be there that he would meet international law for the first time.

2. “To Freeman Snow who first taught me to love International Law and, in doing so, to love him.”5

James Brown Scott never attended law school. He practiced law very briefly at the end of the 1890s. Yet, being a lawyer defined his personal and professional identity. Even the green book bag he carried around was the traditional mark of the Anglo-Saxon lawyer.6

His first meeting with his life passion, international law, happened at Harvard College. At the time, international law was not taught in law schools, as it was not considered real, positive law, lacking a central authority that would enforce it,7 a position Scott would fight against later in his career.

The international law instructor at Harvard was Freeman Snow (1841–94), a Civil War veteran and former pupil of the famous historian and intellectual Henry Adams (1838–1918). Scott and Snow developed a strong relationship. Scott would later remark to one of his closest students that Snow’s “classes, his humanity and teaching ability in constitutional and international law made a deep impression upon”8 him. Snow affectionately called Scott “man of the iron memory.”9 Snow taught international law employing the case method that is still today associated with Harvard Law School and its dean Christopher Columbus Langdell (1826–1906). Teaching international law through cases implied a clear stance: international law was a technical and scientific discipline as much as the municipal legal subjects imparted in law schools. This stance would become one of the cornerstones of Scott’s career.

Scott graduated from Harvard College in 1890 and spent a further year in Massachusetts obtaining a Master’s Degree from the Graduate School. Having been awarded a Parker scholarship, Scott had the chance to make the first of the transatlantic trips that would become a constant feature of his life. Scott moved to Europe, where his mother and sisters had been living since around the time of his enrolment at Harvard. The Scott women had been based primarily in Munich but traveled around the continent to pursue education and training opportunities. For instance, in addition to studying in Munich, Mary, the eldest, a medical doctor, also studied in Berlin, Vienna, and Paris, where she was one of the first women to be admitted to the Pasteur Institute. Back in the United States, Mary would practice medicine focusing on children’s diseases. Margaret, after being forced by her eye condition to abandon art, would study French and German, for the most part in Munich, living there with Jeannette sr. She would go on to graduate from the Sorbonne and become a professor of Romance languages, concluding her career at Syracuse University. Jeannette would conclude her working life as head of the Department of Painting at the same university. She also became a talented and well-respected artist, following her studies in Paris between 1889 and 1895.

James was based in Heidelberg, where he pursued a doctorate, but studied in Berlin and Paris as well. He traveled often to meet family members and also for health reasons. Indeed, while in Heidelberg, he developed lung issues that forced him to spend winters in warmer climates. He took this opportunity to make extended visits to North Africa, the Middle East, current-day Turkey, and Greece. During one of these tours, in 1893, Scott met Nicholas Murray Butler (1862–1947), future President of Columbia University, under curious circumstances. The two were in Egypt, on a ship sailing from Alexandria to Jaffa. Scott was used to feeling ill on boats, but, in his words, he had “never in [his] life . . . been so hopelessly seasick”10 as that day. Butler tried to cheer up and help his fellow American in distress. This act of kindness was the start of a long-lasting friendship and productive professional collaboration.

In 1894, Scott concluded his studies at Heidelberg, obtaining the degree of Doctor Utriusque Iuris. During his time in Europe, he became fluent in German and French. Later in life he would learn also Spanish, a skill that would serve him well in his Pan-American enterprises and his academic relations in Spain, primarily based on the promotion of the theologians of the Salamanca School as pioneers of modern international law.

Back in the United States, Scott would decide to move to Los Angeles because of the warmer climate more suitable to his health. There he started practicing law in 1895, but soon his inclination would lead him toward the tasks that would become his life trade. When a group of law clerks decided to come together to improve their knowledge of the theoretical aspects of the law, they asked Scott to be their preceptor. Over time, this study group would transform into the Law Department of the University of Southern California. It was Scott’s first teaching job. During the Los Angeles years, Scott also gave his first public speech on international law. In 1896, he addressed the Sunset Club on international arbitration and its historical evolution,11 a topic he had been interested in at least since his studies in Germany.12 The speech contains several themes and arguments that would accompany Scott till the end of his career. I dedicate the next section to describing and analyzing the speech as an introduction to Scott’s view of international law and, I believe, a useful guide for the remainder of the book.

3. “Between ourselves, I have been delivering that address ever since”

Even as a young professional delivering his first speech, Scott was certain about which direction history had taken. He expressed it confidently and unequivocally with the very first sentence of his first speech: “If we seriously consider the course of the world’s history we shall at once see” that it was not only anymore “largely a record of battles . . . dominated by the individual will, whim or fancy of a sovereign or ruler.” For centuries, “the people merely figure[d] as a spectator” but, according to Scott, by 1896, there had been “a permanent recognition of the claims of the many over the few[.] The ideal of a democracy” was “rapidly approaching.”13 The emergence of the people as a political actor had direct consequences on nations’ resorting to war. “When war was the . . . affair of the most privileged classes, and affected them indirectly, if at all, it cannot be wondered at” that “war, with its attendant horrors and bloodshed, was of frequent occurrence. When, however, the declaration of war as well as the conclusion of the peace rests with the classes who bear . . . the burden, it is natural to hope that they may devise some means whereby this acknowledged evil is averted. And the history of the past few decades shows conclusively that we are making substantial progress in this line.” International arbitration had been emerging together with popular sovereignty, Scott reasoned.

To further clarify and develop the point, he resorted to social contract theory, which he would espouse also in the decades to come,14 and then applied it to the international realm. “[L]et us consider man in a state of nature. . . . He is himself a law and his volition is the only guide of action.” Yet, the encounter between men eventually required an organized society, either by surrendering to a sovereign monarch as in Hobbes’ “classical apology of despotism” or through a democratically ascertained collective will, as Rousseau theorized. Still, these “fanciful” and “partial explanations” for Scott were “helpful” but not enough. To understand the evolution of law and society, one should have looked at it in its gradual unfolding, through its various steps. For example, in the state of nature, vengeance was permissible and killing was “a private matter between the slayer and the slained.” But “[w]ith the germs of political organization, the loss of a member affected the public status of the community and the body politic intervened.” The vengeance “system was not entirely abolished but restrained[;] hence we read of that called blood-money . . . to be paid for killing a member of the society. A community in which [such] customs prevail has indeed taken the initial step to advance from the rule of nature” but that “can be nothing but a transition.” In fact, “[i]t is only with the entire subjection of the individual to the will of society that law and order are conceivable.”

For Scott, this reasoning was “equally applicable to nations. . . . A nation existing in isolation, . . . would occupy the same situation as man in the state of nature. . . . Such was . . . the position of Rome for centuries.” With the appearance of other nations, communities started relating with each other and find their way out of the rule of nature. “At such an early period it was possible for two states to settle their differences between themselves” without “unduly endangering . . . neutrals.” Scott then quickly moved from “the origin of the diplomatic code in the Middle Ages” and the successive development of nationalities to the modern age. “The past hundred years has done more to bring distant countries into the family of nations than all previous ones.” The shortening in time needed for travel and the speed of global circulation of news had fostered further global interdependence and made it “impossible . . .for our state to remain disinterested and neutral in any conflict of serious dimensions. [I]t is . . . childish to suppose that third parties will not be affected. . . . Nations like individuals cannot therefore stand idly by, and see two countries rush headlong with a struggle which . . . endangers their interests. Sooner or later they are drawn into the conflict and an international conference [in other words a mild form of arbitration] is held to adjust the issues involved and to place the parties on a permanent basis of peace.”

Scott continued the speech searching for traces of international organization in the earliest times of Western civilization and once again bringing together the threads of evolution to describe arbitration in modernity. He pointed to the early instances in which the destruction of war had been recognized as irrational and rudimentary mechanisms were devised to limit it. He also considered how the emergence of Christianity brought moral considerations to bear even more on how the effects of conflicts between polities were thought about. Also as a consequence of this trend, over the centuries the universal church came to stand as an authority that could sanction the legitimacy of temporal matters and the resolution of conflicts. “The State was to do the bidding of the Church in contradiction to the power of a single race or nation, mankind began to find themselves drawn into a closer union than they had ever known” under “the Bishop of Rome,” “regarded as the messenger of Christ on Earth. [As] Christianity becomes an organized power,” it seemed “natural to submit a temporal question to one whose judgment on things unfamiliar was deemed infallible.” In Scott’s account the Pope was the first proper international arbitrator.

But that first glimpse of international authority and organization provided by the unity of the respublica christiana under the Church of Rome disappeared as, with the Reformation, Europe descended into “the throes of a religious war.” Paradoxically, Scott continued, it was in the midst of that apocalyptic turmoil that Hugo Grotius’ De Iure Belli ac Pacis appeared in 1625 and laid the intellectual bases for international law to develop and flourish. “[S]ince the publication of the work diplomacy has become a science; . . . rights of nations in times of peace have been clearly laid down and defined and the rules and regulation of war have been stated, classified and reduced to first principles.”

The next great advance in the rationalization and development of international law, in Scott’s view, came by the hands of the German-American Francis Lieber in the context of the American Civil War. With his “Instructions for the Government of Armies of the United States in the Field,” issued by Abraham Lincoln in 1863 and better known as the Lieber code, “Lieber indeed recognizes the legitimacy of war but seeks to limit hostile acts to the subjects in arms.”15 Scott continued his speech underlining the American contribution to the next phase of codification of international law, namely “the disposition of publicists to pick out those regulations common to all states and” use “them as a basis to draw up a code for the internation [sic] observance.” His example for this phase is the 1873 “Outline for an International Code” by David Dudley Field, the lawyer and reformer from New York. The Field Outline and other similar projects at the end of the nineteenth century had one main thing in common: “they all advise an appeal to reason rather than to the sword” and “cite examples of arbitration[;] they all leave no doubt . . . that the domain of war may be restricted and the legitimate field of arbitration extended.” But now, with the new century approaching, it was the time to push on and think even bigger: the projects “of the present day and generation go further and are so far advanced as to think and even dare hope that war maybe done away with altogether. . . . This doctrine,” Scott cared to note, had been “championed [by the United States] in its weakness,” until it was “respected of nations.”

The remainder of the speech proceeds by going through examples of arbitration between the United States and the United Kingdom in order to identify the practical issues yet to face. Moving from the arbitration established by the 1814 Treaty of Ghent, through the resolution of the Alabama claims in 1872 and to the Bering Sea arbitration concluded just four years before that day, Scott pointed to the relations between to the two countries as an example of “good sense” and progressive thought. For instance, the convention concluded to solve the Bering Sea dispute provided for the members of the arbitration board “to be jurists” and “not mere diplomatic agents.” This, for Scott, was an important marker of the move toward justice above mere national interest in international relations. The next steps in this move were clear to him: there should be a “permanent . . . tribunal” where “each member of the family of nations should be represented”; permanent should be also the “place of meeting” of the tribunal, “within a neutralized territory [like] Switzerland [or] Belgium” as “they are never liable to invasion and could always afford security.”16

The build-up toward an effective use of arbitration as a rational and objective tool of international dispute resolution hinged even more decisively on the formulation of the disputed issue and the execution of the decision. The question submitted should be “carefully defined” by the parties so that arbitrators could apply their best legal judgment to it and the reasons and interests at the root of controversy would be clear to public opinion. In terms of applicable rules “judgments or awards should be based on international law and a code like that of D D Field or Bluntschli if adopted should be subject to interpretation like any other code[; i]n this way decisions would be based on precedent and interpretation and new questions would be met by analogy and decided in the light of international development.”

The development of an international case law would be crucial also to support the authority of the permanent arbitration body and, therefore, guarantee the execution of its judgments. As the critics of international law argued, indeed, “no positive sanction exists,” no mechanism of coercive enforcement for international legal arbitral decisions. But, for Scott, the coercive element would not even be desirable in the international system. It would either provide a justification for the use of military force in pursuit of political goals or undermine the arbitration system by underlining the inaction of powers: “suppose that G[rea]t Br[itain] refused to abide by an international decision, would France or Germany forget their differences in a common war to enforce such judgment, . . . against a nation which each is anxious to have as an ally?”

The effectiveness of international arbitration was better protected by the widespread outrage that would be generated by the violation of the just decision of an authoritative body. “Couldn’t be much affected by moral sanction? The sturdiest individual cannot be unmindful of the opinions of his neighbors . . . and a nation . . . cannot afford to be unmindful of its international standing [.] If nations . . . do not repudiate their debts it is not because they are scared, to use a popular expression, but it is due rather to that moral sense that impels us to do what is right, or better perhaps, not to do that which is flagrantly wrong, lest the international conscience be awakened.”

Scott’s conclusion is dedicated to the positive “probable consequences of the establishment of a Permanent Tribunal of Arbitration.” The main one, for him, was that the “standing armies of Europe would have to go.” His analysis of the issue was very much based on anti-militaristic lines of argumentation popular in the United States at least since the Revolution. In that line of thought, standing armies did not only represent a waste of public resources; their hierarchical structure would instill in large numbers of citizens attitudes and behaviors incompatible with the equality underpinning a democracy: in the mainstream political discourse in the United States militarism was necessarily linked to despotism.

Scott thought that international arbitration could save Europe from the pitfalls of militarism. Once disputes would not be solved through war anymore, “no nation will squander its wealth on rifles, cannons and uniforms.” That might result in some industrial unrest in the short term, Scott admitted, because of the “time” required “to transfer labour and capital from one branch of industry” to others. But the advantages in the long run were unmistakable: “hundreds of thousands of men” could switch toward productive “employment [and the] country itself would be directly benefitted by the increased taxation.”

With the last paragraph of the Sunset Club speech, Scott seemed to want to reassure his audience that all the positive consequences of cosmopolitanism he had described would not come at the expense of healthy patriotism and defense of the country. He tapped again into the traditional US anti-militaristic rhetoric to glorify the figure of the citizen-soldier; he even seemed to pre-figure his own participation in the Spanish-American War two years later: “it is hardly probable that the wartime rigor and the manly virtues would unduly suffer. The scholar is as good a soldier as the unlettered; an honest tradesman is as brave as a professional soldier which was abundantly proved by the Fr[ench] Rev[olution] and our own Civil War.” The internationalist future was not to be feared as “the home . . . would be as dear to us then as now and enlightened and generous patriotism would meet any sacrifice in order that the home, the family and the country might exist.”

In 1937, when he was close to retirement, Scott sent the original text of his 1896 speech for preservation in Harvard law school’s library. In the enclosed letter to his younger colleague Manley Ottmer Hudson, he reflected on the truth “of Longfellow’s lines, ‘The thoughts of youth are long, long thoughts’.” He also made a confession: “Between ourselves, I have been delivering that address ever since.”17 To someone accustomed to Scott’s style in later years, his first speech rings, indeed, of a familiar vibe, which I tried to convey to the reader with the detailed sum and extensive quoting of the previous pages. That feeling of familiarity is not only about the recurrence of many of the themes in the speech in later publications and endeavors.18 It is caused in large part also by the use of language and the structure of the argumentation. The long sentences punctuated by many subordinates and learned quotes were already there. So was the attention to historical detail, enjoyable and charming to the reader, especially at the beginning. However, as the reading and the familiarity with Scott’s scholarship proceeds, those details feel more and more like minutiae and curiosities, rather than building pieces of a complex account. They seem to serve the function of creating a bond of trust between audience and author, by certifying the historical competence and expertise of the latter, without explicitly asserting it. The goal was to provide substance to an intentionally simple and linear narrative. Scott sought to convey a sense of self-evidence to the developments he described.

The 1896 speech represents the earliest preserved example of Scott’s signature progressive historical account. Human relations naturally developed from being based on force to being regulated by law. This was the product of a rising egalitarian ethos, spreading globally through the new possibilities offered by technological advancements. Some key tropes Scott would use over the course of his career as evidence of that progress are central already in the 1896 Sunset Club speech. For instance, the parallelism of evolution occurring in the domestic and the international society found in the speech. Over the centuries, Scott argued, following British legal historian Henry Sumner Maine, court systems developed in civilized communities, guaranteeing order, justice, and equality. The growing use of legal settlement procedures between States was simply an example of the same evolution on a different scale. The future promised the full implementation of the principle of equality of nations through the judicial method. The already widespread use of international arbitration, Scott made clear in the speech, was the stage that ushered the international judiciary soon to come.19

The key technique that Scott would keep employing in his work was the construction of a pedigree for international law based on a specific use of authorities and events.
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