
[image: Cover_Page]




Oxford Studies in MedieVal European History

General Editors

john h. arnold patrick j. geary john watts






On Hospitals

Welfare, Law, and Christianity in Western Europe, 400–1320

Sethina Watson

[image: image]






[image: image]

Great Clarendon Street, Oxford, OX2 6DP, United Kingdom

Oxford University Press is a department of the University of Oxford. It furthers the University’s objective of excellence in research, scholarship, and education by publishing worldwide. Oxford is a registered trade mark of Oxford University Press in the UK and in certain other countries

© Sethina Watson 2020

The moral rights of the author have been asserted

First Edition published in 2020

Impression: 1

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, without the prior permission in writing of Oxford University Press, or as expressly permitted by law, by licence or under terms agreed with the appropriate reprographics rights organization. Enquiries concerning reproduction outside the scope of the above should be sent to the Rights Department, Oxford University Press, at the address above

You must not circulate this work in any other form and you must impose this same condition on any acquirer

Published in the United States of America by Oxford University Press

198 Madison Avenue, New York, NY 10016, United States of America

British Library Cataloguing in Publication Data

Data available

Library of Congress Control Number: 2019955809

ISBN 978–0–19–884753–3

ebook ISBN 978–0–19–258677–3

Printed and bound by CPI Group (UK) Ltd, Croydon, CR0 4YY

Links to third party websites are provided by Oxford in good faith and for information only. Oxford disclaims any responsibility for the materials contained in any third party website referenced in this work.






To my parents





Acknowledgements

I am grateful to many people who have sustained both the project and its author over the years.

This study has been something of a detour, from a longer project on English hospitals, and it is possible that it could only have been written at York. The students and the culture of co-teaching at the Centre for Medieval Studies, and especially colleagues in Literature, Art History, and Archaeology have taught this historian much about reading and looking, and about place. Fellow medievalists in the history department, Pete Biller, Katy Cubitt, Mary Garrison, Jeremy Goldberg, Guy Halsall, Tom Johnson, Harry Munt, Mark Ormrod, Sarah Rees Jones, Lucy Sackville, Craig Taylor, and Pragya Vohra, have each at some point (or many) offered support, counsel, and just the right reference. Conversations with doctoral students kept ideas bubbling through busy terms. The history department has offered consistent support, in many forms, and the University’s Anniversary Lectureship in 2008/9 provided precious time to sketch out early questions. Without Pete Biller, Elizabeth Tyler, Mark Jenner, and Simon Ditchfield, friends and colleagues from whom I have learned so much, this would have been a very different—and far poorer—book.

Many years ago, Ian Forrest and I began a conversation that continues to this day, and which became the seeds of Social Church. To him, and to the many folks of Social Church, I owe particular thanks. Among them, Frances Andrews, Lucy Donkin, Emilia Jamroziak, Sarah Hamilton, Nick Karn, Rob Lutton, Tom Pickles, Theo Riches, Catherine Rider, Rebecca Rist, and Simon Yarrow offered encouragement, suggestions, and stimulating questions, during the course of this project. Judy Frost made me think harder (and better) about monasteries and kept me going in the difficult stretches. Jocelyn Wogan-Browne and Howard Robinson provided a place to think, and inspiration, when I most needed it; without them, this book could not have been written.

This was a book that willed itself into being. It pulled the author along, somewhat in fear but more fundamentally in wonder. At many points I would have stumbled if not for the expertise, advice, and encouragement of many scholars. There would be no book without Pete Biller and Kathleen Cushing, who read an early version when the ideas were but a (long) article. At later stages, others took the time to read chapters, or parts of chapters, offering an expert eye and generous advice: Peter Clarke (Chapter 7), Jinty Nelson (Chapters 4 and 6); Eric Knibbs (on Pseudo-Isidore), Ian Forrest (Introduction), and Mayke De Jong, whose comments on the whole of Part II helped a new arrival to the early middle ages find focus. The case for Courson’s council of Reims was first set out at the Lateran IV Octocentennial Conference in Rome in 2015, and I am grateful to Pascal Montaubin, Brenda Bolton, Adam Davis, and Danica Summerlin for discussion in its wake. Annette Kehnel and Herwig Weigl generously answered queries. Maureen Jurkowski helped in many collegial ways with multi-tasking. Henrietta Leyser read the whole manuscript and offered characteristically sage counsel. The mistakes that remain are my own.

Particular thanks are due to the readers for OUP (Adam Davis, Peregrine Horden, and a third, anonymous reader, who helped me to think better about law). Their rigorous, perceptive, and generous advice helped reframe the book and its main arguments. John Arnold offered sound advice at all points in the process; he and the other editors of the series and, at OUP, Stephanie Ireland and Cathryn Steele, have been a wonderful editorial team. Eric Wolever, Hollie Morgan, Tom Powles, and Lauren Stokeld assisted in checking references and Laura Napram with the index. The final product would have been far less clear without the critical eyes of Tim Ayers, Joseph Spooner (Chapters 1–6) and Elizabeth Tyler (Chapters 7–9), the best of readers.

Others have helped me along the way. To my teachers – Susan Sharpling, Phil Niles, Benedicta Ward, Benjamin Thompson, Sally Mapstone, and Lesley Smith – I owe a special debt. The collegiality and learning of Lesley Abrams, Martin Conway, Lyndal Roper, and Simon Skinner at Balliol college continue to inspire me. Friends have made the burden lighter, and life far brighter. They include Elisabeth and Al Dutton, Anna Gedrich, Torrey Clark, Jeff Feldstein and Beth Tieman, Heather Hilleren, Nat and Charles Blundell, Kai Esbensen, Eric Hall, Eric Resler, Emma Cavell, Katy Beebe, Giles Gasper, Richard Dobson, and Diana Robbins. My family have walked this path with me for too many years to count. To the Ayers family, to Hannah and Mike, Boyd and Lincoln, and to Martha: thank you.

Finally, there are two people without whom this book could not have been written. Henrietta Leyser supervised my doctorate (a very different kind of project), so many years ago. It was the lessons I learnt from her then, and the model of her scholarship, that helped me chart ways forward when things seemed most daunting. Tim Ayers has stood beside me every step of the way, encouraging, advising, and sustaining me. Without him, the project would have foundered before it reached the ninth century.

It is dedicated to my parents, John and Marigold Watson, with thanks and love.





Contents

List of Figures and Table

Abbreviations

Part I: Canon Law and the Revolution in Charity (1150–1250)


1. Introduction: The Sheep and the Goats

2. Reading around the Edges: Welfare Houses and the General Councils, 1139–1274

Part II: A Western Model (400–900)


3. The Question of Francia (400–816)

4. Carolingian Lombardy (780–860)

5. Roman Law and the Western Tradition

6. Carolingian Claims and Innovations

Part III: Stalking the Borderlands (1100–1320) 


7. Canonists and Commentators at the Edges of Canon Law (1100–1260)

8. Robert de Courson and the Northern Reformers

9. The Council of Vienne (1311/2) and Late Medieval Hospitals

Conclusion

Appendix A: Ad Petitionem: A Lost Decretal of Alexander III

Appendix B: Robert de Courson’s Hospital Decree (1213)

Bibliography

Index








List of Figures and Table

Figures



5.1. Marble inscription at the church of Santa Maria Nuova in Viterbo, c.1084


A.1. Stemma for the lost decretal, Ad petitionem (O)






Table



6.1. Techniques deployed in arguments to punish violators of church property












Abbreviations



Alex III P. D. Clarke and A. J. Duggan, eds, Pope Alexander III (1159–81): The Art of Survival (Aldershot, 2010)

Ann. reg. Franc. Annales regni Francorum inde ab a. 741 usque ad a. 829, ed. F. Kurze, MGH SS rer. Germ. VI (Hanover, 1895)

ASBHH Annales de la Société Belge d’Histoire des Hôpitaux

Ben. rule Benedictine rule, cited from The Rule of Saint Benedict, ed. and tr. B. L. Venarde (Cambridge, MA, 2011)

BL London, British Library

BMCL Bulletin of Medieval Canon Law ns

BnF Paris, Bibliothèque nationale de France

Boshof, ‘Armenfürsorge’ E. Boshof, ‘Armenfürsorge im Frühmittelalter: Xenodochium, matricula, hospitale pauperum’, Vierteljahrschrift für Sozial- und Wirtschaftsgeschichte 71:2 (1984), 153–74

Brodman, CRME J. W. Brodman, Charity and Religion in Medieval Europe (Washington, DC, 2009)

C&S Councils and Synods: with Other Documents Relating to the English Church
I: AD 871–1204, ed. D. Whitelock, M. Brett, and C. N. L. Brooke, 2 vols (Oxford, 1981)
II: AD 1205–1313, ed. F. M. Powicke and C. R. Cheney, 2 vols (Oxford, 1964)

Caron, ‘pia fundatio’ P. G. Caron, ‘L’evoluzione dalla quarta pauperum alla pia fundatio a scopo ospedaliero’, Il Diritto Ecclesiastico 73 (1962), 137–59

COGD Conciliorum oecumenicorum generaliumque decreta, ed. G. Alberigo, A. Melloni, et al., Corpus Christianorum, 2 vols (Turnhout, 2006–13)
I: The Oecumenical Councils: From Nicaea I to Nicaea II (325–787)
II: The General Councils of Latin Christendom: From Constantinople IV to Pavia-Siena (869–1424)

CCCM Corpus Christianorum Continuatio Medievalis

CCEMA L. Kéry, Canonical Collections of the Early Middle Ages (ca. 400–1140): A Bibliographical Guide to the Manuscripts and Literature (Washington, DC, 2013)

CCRL D. Johnston, ed., The Cambridge Companion to Roman Law (Cambridge, 2015)

CCSL 148, 148A Corpus Christianorum Series Latina:
148: Concilia Galliae A.314–A.506, ed. C. Munier (Turnholt, 1963)
148A: Concilia Galliae A.511–A.695, ed. Charles De Clercq (Turnhout, 1963)

CDL I, II Codice diplomatico longobardo, I and II, ed. L. Schiaparelli, Fonti per la Storia d’Italia 62–3 (Rome, 1929–33)

Ch. Heir P. Godman and R. Collins, eds, Charlemagne’s Heir: New Perspectives on the Reign of Louis the Pious (814–840) (Oxford, 1990)

Chron. Maj. Matthew Paris, Chronica Majora, ed. H. R. Luard, 7 vols (London, 1872–83)

CICMA C. M. Radding and A. Ciaralli, The Corpus Iuris Civilis in the Middle Ages: Manuscripts and Transmission from the Sixth Century to the Juristic Revival (Leiden, 2007)

Cod. Codex Iustinianus, ed. P. Krüger, 13th ed., Corpus Iuris Civilis II (Berlin, 1963)

1–5 Comp Compilationes 1, 2, 3, 4, 5, as examined in QCA

CPR Calendar of Patent Rolls of Henry III, ed. H.C. Maxwell Lyte, 6 vols (London, 1901–13)

CS Die Canones—sammlungen zwischen Gratian und Bernhard von Pavia, ed. E. Friedberg (Leipzig, 1897; repr. Graz, 1958)

C.Th. Codex Theodosianus, using the edition Theodosiani libri xvi cum constitutionibus sirmondianis et leges novellae ad Theodosianum pertinentes, ed. T. Mommsen and P. M. Meyer, I (Berlin, 1905)

DEC Decrees of the Ecumenical Councils, ed. N. P. Tanner, II (Washington, DC, 1990)

De Spiegeler, Liège P. De Spiegeler, Les hôpitaux et l’assistance à Liège (Xe–XVe siècles): Aspects institutionnels et sociaux (Paris, 1987)

Dickson, ‘Courson’ M. and C. Dickson, ‘Le cardinal Robert de Courson: Sa vie’, Archives: D’Histoire Doctrinale et Littéraire du Moyen Age 9 (1934), 53–142

EHP M. Mollat, ed., Études sur l’histoire de la pauvreté (Moyen Age–XVIe siècle), 2 vols (Paris, 1974)

EHR English Historical Review

EME Early Medieval Europe

Europ. Spitalwesen M. Scheutz, A. Sommerlechner, H. Weigl, and A. S. Weiß, eds, Europäisches Spitalwesen: Institutionelle Fürsorge in Mittelalter und Früher Neuzeit/ Hospitals and Institutional Care in Medieval and Early Modern Europe, Mitteilungen des Instituts für Österreichische Geschichtsforschung, Ergänzungsband 51 (Vienna, 2008)

Fondations J. Dufour and H. Platelle, eds, Fondations et œuvres charitables au Moyen Age (Paris, 1999)

Frank, ‘Hospitalreformen’ T. Frank, ‘Spätmittelalterliche Hospitalreformen und Kanonistik’, Reti Medievali Rivista 11 (2010), 1–40

Gesta Aldrici ‘Gesta domni Aldrici Cenomannicae urbis episcopi’, in Geschichte des Bistums Le Mans von der Spätantike bis zur Karolingerzeit: Actus pontificum Cenomannis in urbe degentium und Gesta Aldrici, ed. M. Weidemann, I (Mainz, 2000)

Gratian Decretum magistri Gratiani, ed. E. Friedberg, Corpus Iuris Canonici I (Leipzig, 1879)

Greg. Epp. Gregorii I papae Registrum epistolarum, ed. P. Ewald and L. Hartmann, MGH Epp. I–II (Berlin, 1887–91); tr. J. R. C. Martyn, The Letters of Gregory the Great, 3 vols (Toronto, 2004)

Hartmann, Synoden W. Hartmann, Die Synoden der Karolingerzeit im Frankenreich und in Italien, Konziliengeschichte A: Darstellungen (Paderborn, 1989)

HDC J. Imbert, Les hopitaux en droit canonique (du décret de Gratien à la sécularisation de l’administration de l’Hôtel–Dieu de Paris en 1505), L’Eglise et l’Etat au Moyen Age 8 (Paris, 1947)

HHF J. Imbert, ed., Histoire des hôpitaux en France (Toulouse, 1982)

HMCL W. Hartmann and K. Pennington, eds, The History of Medieval Canon Law in the Classical Period, 1140–1234: From Gratian to the Decretals of Pope Gregory IX (Washington, DC, 2008)

HMMA P. Montaubin and J. Schwerdroffer, eds, Hôpitaux et maladreries au Moyen Age: Espace et environnement (Amiens, 2004)

Itin. Fid. R. Helmholz and R. Zimmermann, eds, Itinera Fiduciae: Trust and Treuhand in Historical Perspective, Comparative Studies in Continental and Anglo-American Legal History 19 (Berlin, 1988)

JE, JK, JL Regesta pontificum romanorum ab condita ecclesia ad annum post Christum natum MCXCVIII, ed. P. Jaffé, rev. S. Loewenfeld, F. Kaltenbrunner and P. Ewald, 2nd ed., 2 vols (Leipzig, 1885–88; repr. Graz, 1956)

JEC Journal of Ecclesiastical History

JMH Journal of Medieval History

Kaiser, Epit. Iul. W. Kaiser, Die Epitome Iuliani: Beiträge zum römischen Recht im frühen Mittelalter und zum byzantinischen Rechtsunterricht, Studien zur Europäischen Rechtsgeschichte 175 (Frankfurt, 2004)

Liber Pont. Liber pontificalis, ed. L. Duchesne, Le Liber pontificalis: Texte, introduction et commentaire, 2 vols (Paris 1886–92)

Mansi Sacrorum conciliorum nova et amplissima collectio, ed. G. D. Mansi, 31 vols (Venice, 1758–98), repr. and cont. L. Petit and I. B. Martin, 60 vols (Paris, 1901–27)

MGH Monumenta Germaniae Historica

 Cap. I, II, ns I–II: Capitularia. Legum Sectio II: Capitularia Regum Francorum, ed. A. Boretius and V. Krause, 2 vols (Hannover, 1883–97)
ns: Capitularia. Legum Sectio II (new series)
Collectio Capitularium Ansegisi/Die Kapitulariensammlung des Ansegis, ed. Gerhard Schmitz (Hanover, 1996)

 Cap. episc. I–IV: Capitula episcoporum, ed. P. Brommer, R. Pokorny, and M. Stratmann, 4 vols (Hannover, 1984–2005)

 Conc. Concilia. Legum Sectio III
I: Concilia aevi Merovingici, ed. F. Maassen (Hanover, 1893)
II.i–ii: Concilia aevi Karolini, 2 vols, ed. A. Werminghoff (Hanover and Leipzig, 1896)
III: Concilia aevi Karolini 843–859, ed. W. Hartmann (Hanover, 1984)
IV: Concilia aevi Karolini 860–874, ed. W. Hartmann (Hanover, 1998)

 Epp. III–V: Epistolae Merovingici et Karolini aevi I–III, ed. E. Dümmler (Berlin, 1892–9)

 Leges IV: Leges Langobardorum, ed. G. H. Pertz (Hanover, 1868)

 SS Scriptores (in folio), 39 vols (Hanover, 1826–2009)

 SS rer. Germ. Scriptores rerum Germanicarum in usum scholarum separatim editi, 81 vols (Hanover, 1871–2016)

 SS rer. Lang Scriptores rerum Langobardicarum et Italicarum saec. VI–IX, ed. G. Waitz (Hanover, 1878)

 SS rer. Merov. Scriptores rerum Merovingicarum, ed. B. Krusche and W. Levison, 7 vols (Hanover, 1885–1987)

Mordek, Studien H. Mordek, Studien zur fränkischen Herrschergesetzgebung: Aufsätze über Kapitularien und Kapitulariensammlungen (Frankfurt am Main, 2000)

MPM J. W. Baldwin, Masters, Princes and Merchants: The Social Views of Peter the Chanter and his Circle, 2 vols (Princeton, 1970)

MS Blankenburg Wolfenbüttel, Herzog August Bibliothek, MS Blankenburg 130

N.Marc. Novellae Marciani in Theodosiani libri xvi cum constitutionibus sirmondianis et leges novellae ad Theodosianum pertinentes, ed. T. Mommsen and P. M. Meyer, II (Berlin, 1905), 179–96

Nov. Justinian’s Novella, cited from Novellae, ed. R. Schöll and W. Kroll, 6th ed., Corpus Iuris Civilis III (Berlin, 1959)

PL Patrologiae Cursus Completus, seu bibliotheca universalis omnium ss. Patrum doctorum, scriptorumque ecclesiasticorum, Series Latina, ed. J. –P. Migne, 221 vols (Paris, 1844–64)

PLEMA D. Jasper and H. Fuhrmann, eds, Papal Letters in the Early Middle Ages (Washington, DC, 2001)

Potthast A. Potthast, ed., Regesta Pontificum Romanorum, 2 vols (Berlin, 1874–5)

PPEMA W. Davies and P. Fouracre, eds, Property and Power in the Early Middle Ages (Cambridge, 2010)

QCA Quinque Compilationes Antiquae, ed. E. Friedberg (Leipzig, 1882; repr. Graz, 1956)

Relig. Franks R. Meens et al, eds, Religious Franks: Religion and Power in the Frankish Kingdoms: Studies in Honour of Mayke de Jong (Manchester, 2017)

Schönfeld, ‘Xenod.’ Walther Schönfeld, ‘Die Xenodochien in Italien und Frankreich im frühen Mittelalter’, ZRG 43 Kan. Abt. 12 (1922), 1–54

Statuts L. Le Grand, Statuts d’hôtels-dieu et de léproseries: Recueil de textes du XIIe au XIVe siècle (Paris, 1901)

TRHS Transactions of the Royal Historical Society

VC Visigothic Code, cited from Lex Visigothorum, ed. K. Zeumer, MGH LL. nat. Germ. I (Hannover, 1902)

X Liber extravagantium decretalium, ed. E. Freidberg, Corpus Iuris Canonici II (Leipzig, 1881)

Wood, Prop. Ch. S. Wood, The Proprietary Church in the Medieval West (Oxford, 2006)

ZRG Kan. Abt. Zeitschrift der Savigny-Stiftung für Rechtsgeschichte (Kanonistische Abteilung)





All other references in the footnotes are given, as far as possible, in short form. Full titles are provided in the bibliography.





Part I

Canon Law and the Revolution in Charity (1150–1250)





1

Introduction

The Sheep and the Goats

This is a book about the church in the world. It glimpses the messy, determined variety of human caritas through the eyes of law-makers. More specifically, it explores the limits of the church’s jurisdictional claims over Christian practices, in an arena of activity that lay within the concerns of churchmen but beyond the claim of canon law. Here, canonists bumped up against the creative energies of men and women of all walks of life. And, here, law-makers’ ambition was defined by its limits. Over the course of a millennium, the boundary between what law-makers could and could not do shifted slightly, although it was always defined more by what could not be done. It also marked out a legal borderland that maintained certain characteristics. It was a place where pastoral concern, and human entreaty, found no certain answer, and no general right of action in law. And, without canonical authority as a guide, it was a place of controversy and invention. Here, activists, dreamers, and forgers played, imagining new, often fleeting, law. The divide was not between clerics and laity, for while churchmen usually crafted the responses, both parties sat on either side, with laity calling for regulation, especially over clerics, and popes and canonists counselling caution. It was a place where ideals stretched beyond what was legally possible or, more to the point, permissible.

Our subject is welfare houses: the variety of facilities that cared for the needy and that were known by various, often overlapping, names such as xenodochia, hospitals, leprosaria, maisons-dieu, and almshouses. Along with churches and monasteries, welfare institutions arose as one of the three great types of Christian foundations from the earliest centuries of the church. Churches, monasteries, and welfare foundations were monuments to the church’s highest ideals, as well as the places where these ideals were most intensively lived out: where Christian service was performed, paths to salvation charted, and social obligations made manifest. In practice, the lines between the three were blurred: monasteries had a church, for example, and a hospital might be attached to a monastery, or served by clerics or communities of religious. But, in law, the terms were clear. Churches were ecclesiae (or, early on, oratoria), consecrated places for worship; monasteries housed monks and nuns and so were defined by the communities (convents) of religious, who had permanently left the world; and welfare institutions were … xenodochia.

For almost a century, historians have embraced a particular model of welfare institutions in medieval law. According to this model, they were an ecclesiastical form that belonged ultimately to the Church and so fell under canon law. Welfare houses were answerable to the bishop and should be governed according to a religious rule, in imitation of monasteries. The body of law that had defined them was the Corpus iuris civilis, promulgated under the Emperor Justinian in the 530s and observed by the Western church thereafter. By the thirteenth century, canon law recognized two types of hospital: those with chapels and so regulated by the bishop; and those without, and so not. Law in theory might not necessarily be observed in practice, but it did establish what hospitals should be in Western Christendom.

This study offers the first concerted investigation of welfare institutions in canon (and other) law across the middle ages, from the fourth to the fourteenth century. It rejects each component of our long-held model. It offers a new definition of hospitals in law, of their legal genesis in the West, and of the relationship between Roman and canon law in the formation of hospitals and so, ultimately, the underpinnings of charities, social welfare institutions, and charitable trusts. Yet the definition is only part of a larger picture, and a more interesting problem. For to understand the place of hospitals in the church, we must look differently at law itself, at the activity of law-makers, and at the relationships between the legal remit of the church and Christian practice. Here we find a new story of hospitals and of the centrality of welfare in Western Christianity.

A Confusion of Hospitals

The term ‘hospital’ refers to a dizzying array of charitable facilities.1 They arose in the Eastern Empire in the mid-fourth century, in the early decades of Roman Christianity (and after Constantine had moved the capital of the empire east, to Constantinople/Byzantium). In fact, these facilities were a response to the challenge posed by the conversion of a state to Christianity: how could a religion requiring its adherents to reject the currencies of the world be a religion of empire? As the work of Peter Brown has revealed, wealth and poverty were at the centre of the problem, and fundamental to its answer. A call to embrace society’s neediest and most abject sounded forth. This duty of care helped make sense of the hierarchical structures of society and, especially, of the obligations attendant on wealth and leadership.2 In answer, there developed a range of institutions, dedicated to the welfare of the desperate and powerless in Byzantium and its provinces. They had a clear typology, serving different categories of the needy: foundlings (brephotrophia), orphans (orphanotrophia), the poor (ptochotrophia), the sick (nosocomia), the traveller (xenodochia), and the elderly (gerontocomia). Codified in the legislation of the Byzantine Emperor Justinian, each institution was both a monument to the (shared) values of Christian community and to the (personal) sacrifice of those who gave of their wealth to create them and of themselves to minister there.

The picture that emerged in the West was very different. The first welfare facilities arrived in the 390s, firmly in the Greek model. They are known from the letters of Jerome, who celebrated the wealthy founders who had surrendered themselves (and their worldly assets) to serve the poor: Pammachius and his wife, Paulina, who established a xenodochium at the port on the mouth of the Tiber to provide rest for embarking travellers, and Fabiola, a wealthy Roman widow and ‘the first person to establish a nosokomeion, in which she would gather and tend to those unfortunates from the streets, wasted by sickness and starving’.3 Yet welfare in the West was not to develop along Greek lines. The formal typology of Byzantine institutions did not take root; what arose instead was a more miscellaneous collection of places, smaller and more chaotic.4 They were generically known as xenodochia, the term that would always be preferred in canon law, although it was gradually replaced in practice by hospitales. From the eighth century, a meandering assortment of terms—among them, xenodochium, hospitale, domus, habitaculum, mensa, and ptochium—referred to a wide range of facilities tending to human welfare. They were established near towns or churches, on main routes and Alpine passes. They fed the poor, sheltered pilgrims or the sick, accommodated widows, orphans, and the aged poor, or the weak, blind, or lame, and in various combinations. In Francia, an Irish religious order operated hospitalia Scottorum to serve pilgrims to Rome; canons and canonesses established hospitalia and receptacula under the Aachen rule (816); and bishops might maintain two hospitalia, one for paupers, another for nobles. We know most about facilities attached to a church, because theirs are the archives that weathered best the next thousand years. But everywhere laity were setting up these facilities, sometimes entrusting them to local clerics or monasteries, sometimes (and more often than we now can see) to their own heirs.

The great era of hospital foundation in the West was the twelfth and thirteenth centuries. An unprecedented boom, an ‘efflorescence’ of foundations between c.1150 and c.1250 is famously celebrated by historians as a ‘Charitable Revolution’.5 It began in the eleventh century with leper-houses and hostels for pilgrims, then hospitals, hôtels-dieu, and domus dei to serve the destitute and the sick poor, aged, or invalid. In the twelfth century, hospitals inspired new religious orders, too. International orders, dedicated to serving pilgrims on the frontiers of Christian expansion, quickly also became military orders, most famously the Knights of St John of Jerusalem (the Hospitallers), the Teutonic Knights, and the Order of Santiago.6 Smaller congregations of religious ran local networks of hospitals, often in the mountain passes and on pilgrim routes to Rome, Jerusalem, and Santiago de Compostela; they included the orders of Roncevaux, St James of Altopascio, the Holy Spirit of St Saxia, with its great hospital in Rome, as well as that of St Anthony of Vienne, dedicated to sufferers of ergotism.7 The Trinitarians, a hospitaller order dedicated to the ransom of captives, reinforce the capaciousness of the term ‘hospital’ in the middle ages: as places dedicated to charitable service, broadly conceived in Christian terms.8

Meanwhile, outside the religious orders, and in towns and on roads across Europe, local charities boomed and in even greater numbers. Each one was a one-off foundation, with a particular charitable charge and accorded particular arrangements by which it was overseen. The scale of the phenomenon was vast, with leper-houses alone running into the thousands across Europe;9 cathedral chapters and bishops oversaw their own facilities for the poor, pilgrim and sick, as did kings, aristocrats, cities, and abbeys. By the thirteenth century, there were also houses for the blind, the weak, aged or blind priests, young scholars, and Jewish converts, and soon maisons-dieu and almshouses for the ‘noble’ poor. They could be tiny habitations for two or three or, by the late thirteenth century, complex institutions for hundreds.10 Many hospitals accommodated thirteen needy men or women, an apostolic number that represented Christ and his apostles. Some were run by religious, others by clerics or lay brothers and sisters, by a priest or lay administrator, even by married couples.11 The full range of moneyed society was represented as founders and overseers, creating royal, baronial, episcopal, capitular, monastic, civic, seigneurial, burghal, and clerical houses.12 If this account seems bewildering in its variety, that is, in essence, the point. For what characterized welfare in the West was the persistence of its variety and the constant innovation of new kinds, new formats, and new purposes. Indeed, the phenomenon lacks any formal typology, and even terminology: there is no basic term for them as a group, although canon lawyers used ‘xenodochia’.

A problem of language persists to this day. The term ‘hospital’, from hospes meaning guest, was never fixed (or even limited to) what it originally described: that is, a hostel to receive travellers. The term ‘hospital’ is liable to cause confusion today because it has been appropriated by modern medicine and calls to mind an industrial-medical complex. This was not its medieval meaning, although bodily, spiritual, and emotional care were fundamental to many such places, and even medical care to an elite few. But ‘hospital’ was a problematic term for medieval law-makers, too, because of its constantly evolving meanings. Under canon law, the new religious orders of hospitallers confused the issue, since they were not ‘hospitals’ (xenodochia) in law but congregations or chapters of regulares; that is, regular religious. Canon law clung to ‘xenodochium’ to distinguish local welfare facilities from these regulares, in part because the antiquated term could be fixed in law. Meanwhile, the term ‘hospital’ roamed free in the world. It could be used as a generic label for welfare houses, but it was also a specific, if constantly evolving, subcategory of houses, for pilgrims and travellers and, soon, for the poor and then the sick poor. The cohort of welfare foundations were gathered by contemporaries under the often-interchangeable labels ‘hospitals’ or ‘xenodochia’, a practice that is adopted in this study.

With the rise of social history, the study of hospitals has seen its own efflorescence. A vibrant field, focused on the later middle ages, draws together urban, religious, medical, social, and cultural historians, art historians, and archaeologists.13 Unlike monasteries, hospitals rarely produced chronicles or hagiography and so must be approached through bitty administrative documents, in dense or scattered archives.14 As a result, major studies are deeply archival, focusing on one house or region and often on a city with a hospital (and its large archive) at its centre.15 They are local studies, and that is the point. They take us into the challenges of daily life, of urban development and local administration, especially c.1250–c.1450, when the documentary trail is most revealing. Studies in this period tease out the activities of benefactors and provincial authorities, as well as the routines inside the houses, to explore charity and the nature of care, and to shed light on devotion, social policy, and government in action. A particular draw to historians is the glimpse that hospitals afford of human experiences that are so often hidden from the record: of encounters with the poor, the incapacitated, and the marginalized, that is, with the most vulnerable of society. The houses themselves emerge as indisputably local institutions, rooted in their immediate environment, at the intersection of faith and politics, ideals and practice. Each house or city has its own cache of documentary material—charters, statutes, rules, and accounts—and this is distinctive in its variety. From this material, each house has its own tale to tell, especially of the way that it navigated its own path between material care and spiritual devotion, as well as between the lay and the clerical. Yet as our picture of welfare grows ever richer and more diverse, it has become more difficult to stand back and say what ‘hospitals’ were and what they were not.16 We can recognize their huge variety but less so what unites them.

If it is agreed that hospitals, including leper-houses, were by definition ecclesiastical; it is also agreed that this model was not observed on the ground.17 Of course, there were straightforwardly ecclesiastical hospitals, under a rule and answerable to the bishop or his agent, but many, even most, did not fit this framework. Even leper-houses, potentially the most ‘ecclesiastical’ of forms, might not attract the attention of clerical authorities.18 The question of regulation is perhaps the most confusing. The new military and hospitaller orders adopted papally approved rules, but most welfare houses were outside such formal orders. From the thirteenth century, local authorities took a growing interest in regulating these independent hospitals, but what was done, when, and by whom followed no set path. As a result, large hospitals, especially cathedral hôtels-dieu, might receive episcopal or capitular statutes, and these might include vows, devotional routines, and behavioural regulations, yet even these texts are peculiarly individual, laying down duties, devotional and administrative routines, staffing, and government specific to that house.19 Some received brief customs from a monastic custodian, others regulations or statutes from towns or lay patrons.20 Many houses were simply managed according to a charter or long-held practice; authorities were most concerned that a house simply do what it had been established to do, according to the terms of its foundation.21 Most confounding is the range of jurisdictions under which houses might sit. For while bishops supervised some, and cathedrals, monasteries, or religious orders others, many were in the hands of laity, be they the Crown, local lords, town authorities, or lay guilds or confraternities. These often failed to recognize any supervisory authority in the bishop who, in turn, did not seem interested in asserting his claims over them.22 Most mysteriously, there was no clear division between those under ecclesiastical authority or in lay hands. The former can be difficult to categorize as ‘religious’, the latter not particularly ‘secular’.23 Jurisdictions were mutable, regulations came and went. Welfare houses seem to have lived by their own rules. We just don’t know why or even what they were.

Since 1947, it has been routine to note, with some resignation, the gulf between theory and practice. As Nicholas Orme and Margaret Webster observed, ‘the doctrine that hospitals belonged to the ecclesiastical sphere often meant less than a practice which dictated quite the opposite’.24 The failure of hospitals to submit to ecclesiastical jurisdiction is blamed on medieval churchmen: bishops were lax or indifferent, incapable of exercising their legal responsibilities;25 and canonists, buried in their books, produced legislation that was feeble and ill-adapted to the world in which bishops lived.26 The legal model, as historians have defined it, is now believed to be purely theoretical, the problem one of uptake and enforcement. So the model itself has been simply set aside.

This has had defining consequences for the study of welfare in the middle ages. First, it leaves their status as ecclesiastical foundations unresolved. Studies note, time and again, the peculiar position of welfare houses ‘between church and world’, two tectonic plates between which hospitals sat, awkwardly and seemingly forgotten.27 A central theme of scholarship remains the tension between, or shifting mix of, secular and religious. This can be elucidated but not explained, except as a failing by churchmen: try as clerics might, these houses fell through the cracks.28 Hospitals were of the church and of the world, but is unclear how those lines were drawn, and even what lines there were. The term ‘quasi-religious’ captures scholarly puzzlement as much as medieval status. It also becomes a go-to answer; so, for example, in the absence of an alternative, post-1100 historians have tended to view hospitals as arranged according to a monastic template, as a conventual community according to a rule.29 Second, we lack principles or even basic terms with which to define welfare houses. When leading scholars gathered in Vienna to launch a comparative study of hospitals across Europe, their first task was to agree a definition for the objects of study. The group provided a clear taxonomy for the early modern period but stalled for the middle ages. Here, they could offer only a ‘“minimum common denominator” … of care associated with a building to which persons were admitted temporarily or long-term’; even the source material, they admitted, provided no organizing language for these houses.30 Even if we know one when we see it, historians lack defining terms for what we study. What may be inconvenient when bringing locality to life becomes a road-block to thinking comparatively, and especially across borders.

Finally, it is not surprising, then, that an understanding of welfare houses themselves has suffered from this confusion. As the Viennese attempt illustrates, definitions are not merely feeble, they make the houses themselves seem inconsequential.31 Our eyes see one thing—the efflorescence of welfare, at the heart of medieval society and Christian devotion; our explanations paint a different picture. The apparent failure of canonists, popes, and bishops to confront the issue suggests that welfare houses were side-line concerns, even nuisances to the church: a messy practice that was not important enough to sort out. It is not surprising, then, that studies of medieval Christianity tend to offer the houses as an afterthought or even set them aside, as muddled, minor, and even vaguely comic.32

What if the problem was not one of medieval enforcement, but of modern understanding? Perhaps the failure was not of medieval Christians to conform to theory, or churchmen to care, but of modern eyes to grasp what underpinned a millennium of practice. Perhaps there was a reason why bishops, canonists, and popes (including even Alexander III and Innocent III) seem so comfortable with all this apparent disorder.

Our legal model fails to account for the diversities of form, administration, and supervision that we find across Europe. It cannot even say why, across all this local variety, there remains an odd consistency in the fact and nature of that variety. For in Barcelona, York, Liège, Arles, Cologne, and Florence, in oddly similar ways, founders dictated the terms of their welfare facilities, while a panoply of authorities, ecclesiastical and lay, regulated hospitals as they saw fit, concocting regulations that were specific to that house, be these statutes, regulations, customs, or a simple directive in a charter, and in observance of the terms of foundation.

So much is known of the messy variety on the ground, it is time to look at the thinkers.

On Canon Law (a European Question)

The question of hospitals in law is among the oldest fields of ecclesiastical scholarship. It has preoccupied French, Italian, and German scholars for a century, although the questions have yet to penetrate English-language scholarship.33 Few have left a mark on the conceptual frameworks, and none have displaced, or even updated the model of hospitals in law, which was settled seventy years ago. Because this model has never been critically examined, it requires unpicking in some detail now.

Orthodoxies

The model is composed of the following tenets:



1. that law for hospitals was laid down under the East Roman Emperor Justinian, as part of the Corpus iuris civilis, and adopted wholesale in the West in the early middle ages (Schönfeld/Imbert);

2. that, in accordance with that legislation, hospitals were under the bishop: ecclesiastical forms and so directed under canon law (Schönfeld/Imbert);

3. that the church launched a policy to place hospitals under religious rules at councils in Paris in 1212 and Rouen in 1214 (Le Grand);

4. and that the late medieval church defined two types of hospitals: (i) religious or public houses, with chapels (loci religiosi or hospitalia publica) and (ii) secular or private hospitals, without (hospitalia privata or simplices) (Imbert).





The model is a fusion of disparate arguments laid down by three scholars (two French, one German), working between 1890 and 1947. They did not critically engage with one another and, in fact, disagree on core principles. Their work, and the agendas behind it, needs to be exposed in order to understand why the model fails and to reveal grand narratives that continue to structure (and segregate) hospital scholarship.

If the modern study of welfare houses has an epicentre, it is France. This is due to two men who, together, consolidated our main reform model. The first was Léon Le Grand who, in the 1890s, gathered and edited statutes for French hospitals. He found a diverse corpus of texts and behind them a movement to place les religieux hospitaliers under written (Augustinian) rules. These, he argued, were the fruit of councils at Paris (1212) and Rouen (1214) under Robert de Courson, which required that rules be provided to leper-houses and maisons-dieu.34 His reform model was quickly adopted in France.35 In the 1970s it was embraced by Michel Mollat, whose poverty seminar in Paris inspired a new generation to take up the study of the poor and charity, a study that placed the great urban institutions of the later middle ages at its centre.36 Mollat embraced Le Grand’s reform model and became its modern evangelist, assuming, in addition, that the Paris agenda was taken up by Innocent III at his Fourth Lateran Council in 1215.37 It has become routine to note that, in obedience to Paris (1212) and Rouen (1214), hospitals found security under the Church, where they were organized into autonomous communities under the Augustinian rule. So unquestioned is Le Grand’s model that Courson’s hospital reform has never actually been studied. Even Le Grand had relied only on Philippe Labbe’s edition of the Parisian decrees, whose wrong date for the council he copied;38 in fact, the Paris council took place not in 1212, but 1213.39

Jean Imbert’s, Les hôpitaux en droit canonique (du décret de Gratien à la sécularisation de l’administration de l’Hôtel-Dieu de Paris en 1505) (‘Hospitals in Canon Law (from Gratian’s Decretum to the Secularization of the Administration of the Hôtel-Dieu of Paris in 1505)’), published in 1947, remains the authoritative study of hospitals in law. Despite its title, it dismissed hospitals in classical canon law in two pages, as constituting merely ‘two ancient texts’ in Gratian’s Decretum, ‘manifestly inadequate’ for such a vast topic.40 Finding no secular French legislation before the sixteenth century and no canon law of substance, Imbert believed the middle ages to be an era that observed ‘ancient traditions’ rather than new law.41 His study drew largely on French administrative sources, especially charters and rules, and on late medieval commentators.42 The scale of Imbert’s lack of interest in canon law itself was revealed in a basic error: it was not Gratian’s Decretum (1139×1151) that contained the two texts but Gregory IX’s Decretals, also known as the Liber extra (1234)—and one of the texts was not so ancient. Even the only canon law dedicated to welfare houses, the Council of Vienne’s Quia contingit (1312), which circulated from 1317 in a collection of law known as the Clementines, did not pique his interest.43 Instead, seeking an answer for his ‘ancient traditions’, Imbert surveyed Roman and Carolingian precedents for charities, which he set out in a preliminary section to the book.44 If this has proven to be his most influential contribution, it is also his weakest. Imbert was not a medievalist, so he turned to a 1922 study, by the German historian Walther Schönfeld, which offered a neat answer to the question of ‘ancient traditions’, in Justinian’s sixth-century Corpus iuris civilis. On these grounds, Imbert advanced his two most influential conclusions: that canon law, and so Western Christendom, defined hospitals according to (Justinian’s) Roman law, and that, in accordance with that legislation, hospitals were under the bishop’s authority.

Yet the case is more fragile than it seems. Imbert and Schönfeld shared the conviction that hospitals were governed by Justinianic law,45 but the two scholars held contradictory views as to the place of that law in the West. Noting that ‘xenodochia arose in the Roman Empire and under the rule of its law’, as ecclesiastical institutions subject to the bishop,46 Schönfeld rather simplistically equated Roman law with canon law, and so the (Eastern) Roman Empire with the (Western) church of Rome. He then used the Corpus iuris civilis to provide the ecclesiastical model for hospitals. His article, still an authoritative account of hospitals in the early medieval West, surveyed a wide range of legal and documentary material and found a gulf between Justinianic law and what appeared in practice. Most fundamentally, lay patrons failed to hand over the supervision of xenodochia to a bishop. Schönfeld saw this not as a difference between East and West, or Roman and canon law, but as the erosion of Roman (church) law by Germanic (lay) practice. And he found it early, in the seventh and eighth centuries, ‘a kind of legal earthquake’ as the Volk overthrew the shackles of Roman law.47 Although mid-ninth-century papal councils tried to reassert the Roman ideal of an ecclesiastical form (this was Schönfeld’s interpretation of Carolingian legislation), their efforts proved futile. Imbert ignored Schönfeld’s Germanic arguments and, with them, the latter’s whole model of Roman law. To Imbert, a scholar of Roman law in the eighteenth century, it seemed natural that Justinian’s laws provided the ancient form that he was seeking, that pre-dated the canonists. To Imbert, the early date of Justinian’s law, and its presumed continuity across the centuries, also explained the meagre Carolingian legislation. In so doing, Imbert ignored Schönfeld’s copious evidence that Roman law, and especially any supervisory authority by the bishop, was missing in practice.

So did the Justinianic form continue (Imbert), or was it overthrown by the laity (Schönfeld) in the eighth century? The historical case that hospitals rested on Roman law in the West hinges on one piece of evidence: a chapter from novel 7, incorporated by Abbot Ansegis of St Wandrille into his 827 collection of royal capitularies. This was Imbert’s smoking gun, the proof that the West had imported ‘wholesale’ Justinian’s law and, with it, the legal personality and typology of those institutions.48 It was on this basis that Imbert used the Corpus iuris civilis to define welfare institutions in the West.49 But in 1956 Imbert retracted his claims about Ansegis:50 he had trusted an ‘overconfident editor’, who had published the chapter as law promulgated by Louis the Pious.51 Imbert admitted that Ansegis’s chapter was no genuine decree but foreign material, inserted as a pious fraud by the abbot; in so doing, he removed the plank on which his Justinianic model rested. At the time Imbert offered no new legal definition for Carolingian hospitals, but the problem haunted him for forty-five years.52 His retraction went unnoticed by the field.

It continues to be held that welfare houses followed ‘the Eastern model’, whose institutional forms and law were imported into the West and reinforced via Frankish and papal councils.53 The idea that welfare institutions were defined in the West by Justinian’s corpus has yet to be challenged. For legal historians, what hospitals were, how they were run, their rights and duties, and their supervision, have been sought as a matter of practice in the wide array of legislative texts issued under Justinian’s name between 529 and 534, and especially the Codex, Institutes, and Novels.

Imbert’s original contribution was his argument that later canon law recognized la doctrine of two types of hospitals: locus religiosus/publicus, a greater ‘religious place’, under the bishop; and hospitale simplex/privatus, a lesser ‘private hospital’, without chapel or cemetery. This he distilled from late-medieval commentators on the Clementines (that is, on Quia contingit of 1317), who consistently cited the principle that ‘anyone can make a hospital, without the bishop’s permission’ (on what grounds has never been established).54 It sat uncomfortably with their other statement in law, that ‘hospitals are religious and belong to the bishop’.55 In an attempt to clarify what canonists had not, Imbert proposed his two types and gave them names.

Imbert’s two types were undone the very year his book was published, and by Imbert himself, in an article that set out to explore the ‘doctrine’ in practice, in Northern France and Belgium. To do so, Imbert had to change that doctrine to recognize the municipal activity of the region, so he silently dropped the ‘private hospital’ and divided the first type into two: loci religiosi, under ecclesiastical authority and usually established by cathedral chapter or monastery; and the more numerous loci publici, under secular authority, in which the bishop had no right.56 But, even then, Imbert found that most hospitals were of a third category, which he termed hôpitaux mixtes: part public, or secular, but with religious features. This was an unstable form, he argued, because it depended on an unsustainable cooperation between ecclesiastical and secular authorities. Yet he found that the houses themselves did not submit to even this typology, forcing Imbert to wonder ‘whether canonical rules were flouted or simply by-passed?’57 Neither of his doctrines were observed in practice. Imbert concluded that his two original types were largely identical in practice, except for the identity of the supervising authority. This second retraction has also passed unnoticed, and the ‘two types’, locus religiosus and hospitale simplex, has continued to serve as the definition in canon law.58

The doctrine of ‘two types’ is thus modern and repudiated by its creator. It is unsurprising, therefore, that its alleged originators, the late medieval canonists and commentators, failed to embrace, or even acknowledge it. In fact, among these commentators there is little consistency in terminology and no agreement as to the meaning of, or boundary between, ecclesiastical and non-ecclesiastical hospitals: indeed canonists did not even seem interested in the difference.59 A canonist like William de Monte Lauduno could even observe that non-ecclesiastical hospitals might have a priest and oratory approved by the bishop over which the bishop had no right of inspection.60 At this point it may be observed that the canonists actually do agree in theory with the picture that Imbert found in practice in his article: that there were no ‘types’ of hospitals, just different supervising authorities, lay as well as ecclesiastical.

This long-standing model is thus composed of contradictory parts, resting on failed or unexamined evidence. Its definitions of legal personality (tenets 1, 2, and 4) no longer stand, by their originator’s own admission. When it comes to the legal personality of welfare houses, what we have is lore rather than law. As a result, the field has diverged along separate paths. Following Imbert, legal historians look to Justinian’s Corpus for an enduring definition of hospitals. In contrast, ecclesiastical and social historians, working with hospitals on the ground after 1100, follow Le Grand and look to Courson’s councils for a vision of reform.61

Nationalisms

To understand why this faulty model has endured for so long, we need to recognize national frameworks that were established by these early scholars and which continue to shape hospital scholarship.

We start with Le Grand, whose interest in hospitals was also very much of his day. A programme to secularize French hospitals was reaching an ugly climax in France in the 1890s, as reformers sought to introduce medically trained staff from nursing schools, in imitation of hospitals in Britain, the United States, and Switzerland. In France, where hospitals remained untouched by Protestant Reformation, controversy centred on the religious congregations of sisters who tended the sick and whose expulsion was the main obstacle to reformers’ ambitions.62 The restructuring was ‘rapide et brutale’ and the debates were polemical. In 1901, the year Le Grand published his edition, the municipal council of Reims declared religious vows a renunciation of what made us human, and Catholic congregations a ‘passive submission to … foreigners’ that jeopardized the very existence of the nation: ‘there is no possible entente between the church and civil society, or reconciliation between the tyranny of dogma and free evolution of reason’.63 In response, traditionalists argued that vowed sisters embodied the highest ideals of service, and that religious rules were the basis of effective administration and of the very stability of hospitals. It is no coincidence that Le Grand’s first publications celebrated the religious administration of medieval hospitals (1891) and the beguines of medieval Paris (1893).64 His work offered a historical perspective and an attempt to reframe the debate, from one of dogma versus reason, or foreign versus nation, to the enduring character of France, with religion at its core. For Le Grand, the introduction of religious rules by the Paris council had been the definitive reform of French hospitals. And this reform—hatched at the hôtel-dieu at Montdidier, formulated by bishops at Paris, and rolled out across the country via Courson’s six councils—was wholly French.65 Le Grand’s work was an argument in defence of religious hospitals and for their French origins. The security of hospitals under the Church, and their characterization as autonomous communities under rules that were fashioned by native reformers, were issues of immediate significance to this founder of the field.

Beyond France, other pioneering works laid down their own national visions. In England, Rotha Mary Clay produced The Mediaeval Hospitals of England (1909). The self-educated daughter of a vicar, Clay’s commitment to social work saw her live and work among Bristol’s poor for almost fifty years.66 It also propelled her into the archives in search of its medieval past. Mediaeval Hospitals aimed to root modern social work in an English tradition that stretched back a thousand years, in her own words: ‘to secure a fuller recognition of the widespread activity of the Church of England in former days … [a vision which] proves that clergy and laity were battling bravely with social problems’.67 Her study focused on the nature and administration of care, as medieval welfare expanded to embrace new categories of recipients, from wayfarers and lepers to the ‘feeble and destitute’ and pensioners. Here, regulations (chapter 9: ‘The Constitution’) and staffing (chapter 10: ‘The Household and its Members’) made only a brief appearance, and in non-Le Grandian terms. Instead, the study offered a chronology of hospital types and thematic discussion of their dwellings, funding, and administration. The study offered little law, only passing reference to a few English decrees, notably the parliamentary acts of 1410 and 1414. Clay offered an English programme of philanthropy, nestled within an English Christianity, and propelled not by clerical injunction but moral conscience. Clay’s hospitals had regulations ab initio.68 The challenge faced by English bishops was how to maintain them in the face of fading ideals and concomitant maladministration, a failure to care that led inexorably towards the Reformation. Their early ideals were in 1909 a clarion call to return to social work.

In Germany a very different vision was laid out, by two students of Ulrich Stutz, the legal historian who was also a nationalist and monarchist. Writing in 1922, Schönfeld was at the forefront of a movement in German legal philosophy that rejected Roman law as ‘alien from the people, selfish, individualistic, liberal, commercial, rational . . , and certainly “un-German”’.69 Under the National Socialists, whose party Schönfeld soon joined, this virulent attack intensified, driving Roman legal scholars into exile. The opposition between German law (native, human, of the people and the soil) and Roman law (foreign, intellectual, and individualistic) was the political basis of his interest. (Writing in the aftermath of war, Imbert was alive to Schönfeld’s nationalist arguments, which may be why he ignored the ‘legal earthquake’ of the Volk so completely.70) The successor, chronologically and philosophically, to Schönfeld was Siegfried Reicke, who located his own small earthquake in the German towns of the later middle ages.71 His monumental study, Das deutsche Spital und sein Recht im Mittelalter (‘The German Hospital and its Law in the Middle Ages’), his habilitation thesis, was the launch in 1932 of what would be a starry career under the Third Reich.72 The son of the city archivist at Nuremberg, Reicke, like Clay, also used archives to map a local tradition, although where Clay’s tended to the bucolic and social, Reicke’s was urban and governmental. Reicke saw hospitals as originally religious institutions, once firmly in the grip of the (Roman Catholic) Church, under monasteries and houses of canons and then, in the twelfth century, also religious confraternities, and especially military and hospitaller orders. From the thirteenth century, a process of municipalization (Kommunalisierung) brought them under lay administrators and into the hands of town magistrates: the ‘ecclesiastical hospital’ (das kirchliche Spital) gave way to the ‘civic hospital’ (das bürgerliche Spital), although the latter still was very much a house of God.73

Reicke’s discussion of Spitalrecht was one of German custom and innovation, expressed through hospital statutes, royal privileges, and city ordinances.74 It is a subtle and complex case, rightly influential; it is also a story of Germanization that sets aside canon law.75 It might be compared to another model, this one Italian. Emilio Nasalli Rocca, writing a decade after the Second World War, explored the origins of ‘the great Italian hospital tradition’. These were rooted in the Roman legal tradition (that is, Justinian’s laws), but only began to bloom in the late-medieval Italian city states, where great hospitals emerged. Rocca’s was a long story of the rise of ambitious and carefully designed institutions that would eventually aspire to the ‘total assistance’ of the people.76 The point here is not that these foundational studies should be discarded. Many were remarkable works of archival scholarship, and the core frameworks that they established—of religious regulation (Le Grand), social work (Clay), municipalization (Reicke), and industrial care (Rocca)—remain relevant. And there were regional patterns to the form, foundation, and supervision of hospitals.77

The point, rather, is in three parts. First, these studies, generated at moments of national stress, laid down visions of an ideal national past that spoke to that present, and their agendas produced conflicting master narratives. In the early twentieth century, medieval welfare (the interplay of social order and religion) was swept up into a nation’s long story of the place of religion in the state. So, Le Grand, confronting a secularisation brutale, argued for religion as a native, reforming force in French society; Reicke, under the Weimar Republic (a system of government, nationalists thought, which had been imposed by foreign design), saw the German Volk take charge of their own government and destiny. Unable to look beyond the English Channel, Clay saw religion as a cultural activity that was local, individual, and helpful (and very English); while Rocca saw the church and the civic authorities work side by side to care for the people of Italy.78 Their visions embody national ideals at a moment of political contest; yet as the bedrock of each national field, too easily divided by language, their frameworks have constructed national ways of thinking, from approaches and agendas, to languages for and models of change. Even studies that reach across borders are subject to the gravitational pull of their own national conversation.79

Second, the conflict between these master narratives is concentrated on the period 1150 to 1300, the great era of hospital foundation, and on the nature of change at this time. It was then that Reicke’s municipalities seized church hospitals as civic, Le Grand’s churchmen captured hospitals for the church, Rocca’s Renaissance citizens began to build a state for the people, and Clay’s local idealism waxes then begins to wane. It is not only grand narratives that are in conflict. The very idea of what hospitals were, where they came from, and how and why they changed is also in conflict. Was the church asserting its authority by bringing hospitals under episcopal oversight (Le Grand), or finding its ancient control eroded by civic claims or the growing autonomy of the welfare houses themselves (Reicke)?80 Whole definitional questions fall between the cracks. We discover how wide these cracks are when reaching beyond national borders. So, what had attracted Le Grand to the Paris council of 1213—the regional nature of its hospital reform—ensures that the model fails on a European stage. The challenge thus has been to explain how Courson’s reforms were broadcast across the church universal: some offer Lateran IV (1215) as the vehicle; others simply suggest that Paris and Rouen required a programme of hospital regulation that reached across France and beyond.81 Courson’s Paris council is still seen as the moment when the submission of hospitals to religious rules became church policy. The trouble is that there is no evidence that it did.

Third, canon law was intentionally written out of each national paradigm, as something foreign. Le Grand turned to the Paris council because it seemed French (fortunately, the name of Robert de Courson, an Englishman, sounds French), Clay found people with no need of Rome, Reicke’s Volk seized native control from the (alien) Roman church, and Rocca saw Roman law underpinning efforts of both church and cities. Each defined a national arena that in turn rejected canon law for its international character. This is why the errors in our legal model have passed unnoticed for seventy years. Without a sense of the international view and activity of canon law, it is difficult to talk across borders and so to explore the place of welfare in the Western church, at the heart of Christian practice.82 Canon law has the potential to offer new keys for thinking comparatively about regions. When, how far, and even whether legal ideas shaped practice in a city or diocese offers a means to identify regional cultures in an international framework and also to tap into local and international networks through which ideas might have spread. Of course, canon law also had a geography—a subtitle for this book might be ‘many roads lead to Pavia and quite a few others to Reims’—and most of the efforts that emerge sprang from local, even personal initiative. But each of them aimed to define hospitals as Christian forms, within the church universal, and so to a degree within a European frame.

Having been set aside, medieval canon law has yet to reveal these definitions. We lack knowledge of what law existed, and when, as well as the legal framework through which hospitals were interpreted at any given time in the middle ages. This has implications not only for our understanding of the church and the laity, the relationship between religion and social institutions, and a long history of social welfare, but for the development of charity law (for here, at its base, is a social history of the development of charity, trusts, and social institutions).83 Canon law explores what hospitals were in the eyes of the church, or at least in the eyes of the popes, bishops, abbots, canonists, and clerics who tried to articulate these claims. It takes us to the heart of the question of hospitals ‘between church and world’. How far was a ‘hospital’ an ecclesiastical form? What was that form, and how did it change over a millennium? More curiously, why did canonists and popes tolerate the messiness of welfare so readily? What efforts they made in law bear witness to the forces, legal and political, for order and so the direction of change across a period. To understand welfare houses in their world, we must understand their place in law. Across a millennium, ptochia, xenodochia, hospitals, leper-houses, domus dei, and almshouses inspired new law and were altered in turn as law changed around them. They were of church and world: law offers a framework to explain how, and why.

On Xenodochia, 1100–1320

The ongoing confusion is ultimately due to canon law itself. The situation for those communities in military and hospitaller orders was clear. Like other new orders of the twelfth century, they submitted to a papally approved rule and their vowed members, as well as their buildings and property, were governed by canon law on the regular religious, or regulares. Most hospitals, however, were not part of these orders. These were ‘xenodochia’, local welfare facilities, and they are the subject of this study. These places were rarely mentioned in canon law: only the Liber extra (1234) included a statement De xenodochiis (‘On the matter of hospitals’), and this was the antiquated sentence that Imbert so swiftly dismissed. Only the Council of Vienne (1312) acted decisively, issuing Quia contingit (1317), which has been called ‘the Magna Carta of hospital organisation’.84 This was the only substantial legislation for welfare houses, although its aims remain confusing (it is still unclear what this decisive council actually decided to do). For the first millennium of welfare houses, we have only bitty and contradictory statements in law, even for the period 1140 to 1300, the era when canonists worked so hard to define the full range of Christian principles and practices. That this absence in law had meaning, that can be read, and that the distinctiveness of each statement provides a window into a moment of welfare and law-making, are two of the underlying arguments (and approaches) of this book.

It is clear, however, that contemporaries did know what a xenodochium was, in law as well as in practice. We can glimpse a reference in Northampton in 1200, when the priory of St Andrew provided a plot of land to Peter fitzHerbert and his son to build ‘a certain house for the reception of pilgrims and paupers’, a hospital. The priory did so on condition:

that [the house] be established in this form: namely that in that place in the future no college be made, whether of monks or canons or Templars or Hospitallers or nuns, and that the house itself at no time be changed into a church or into the form of a church nor transcend the form of a xenodochium.85

(Emphasis added)

The priory’s charter did not spell out what that form was, but it did make clear that a xenodochium was neither a church (ecclesia) nor a body (collegium) of religious and, indeed, that it was a more circumscribed form than either of them.86 St Andrew’s priory was a centre of legal learning in the late twelfth century. They understood that ‘the form of a xenodochium’ was recognized in legal terms and could be guaranteed in law.87 What did they mean, and to what were they referring?

Approach and Structure

What follows offers the first dedicated study of welfare institutions in Western law and the first concerted investigation of the full range of legal material for hospitals, from the late antique through the high middle ages. The chapters establish, for the first time, a Western legal model for the hospital, one that takes us beyond canon law and into vulgar Roman law, Justinian’s Code and Novels, as well as Carolingian capitularies. In so doing, it illuminates how and why hospitals were legally distinct from monasteries and identifies their peculiar place, just beyond the reach of canon law. It establishes the legal principles that defined hospitals and the small legal innovations, from time to time, that could have such large effects. The place of welfare in law, and in Christianity itself, prevented even the most assertive churchmen from claiming hospitals as an ecclesiastical form. And here was the great conundrum behind their work: how to engage with a Christian foundation over which the church had no basic claim?

To chart this conceptual wrangle, and the activity in law that it produced, this study leaves behind the activity of the streets and even in the courts, to focus on the intellectual challenge of comprehending and articulating law. It puts the creators and refiners of law front and centre: the councils, popes, canonists, commentators, and compilers of legal collections, who struggled to engage with a subject for which they often had no language and little legal tradition. While new legal principles and instruments are identified, they are not followed out into the charters of individual houses to explore how law was put into practice. Such efforts require dedicated studies, each focused on a locality, moment, or network.88 The world of welfare is everywhere around, and within, the legal thinking, and many actual houses will be noticed; but to pretend that an official package of legal thought was created, enacted, and obeyed would be misleading.

Across a thousand years, the world of welfare was changing relentlessly, and so too was law. Seismic shifts in the political shape (and jurisdictional claim) of the church redefined who spoke for its people and rights, and the terms on which they spoke. Until the twelfth century, this was usually a question of regional leadership and claims to act. Meanwhile, relations with secular powers could open up, distract, or hothouse church claims. The structures by which problems were articulated and decisions made shaped in turn the priorities and agendas of law-makers, as well as who it was who formulated law.89 This included centres of learning, be they monastery, episcopal see, papal curia, or royal palace, and the rise of the schools in the twelfth century. And finally, and especially, the means by which law was disseminated and written—the constantly changing conceptual and material mechanisms of law—framed not only the shape, reach, and languages of law, but the possibilities of innovation. It is perhaps not surprising that statements on xenodochia—by definition pioneering—so often appear at the forefront of new vistas and new technologies of law. Here is where the daring could push the boundaries.

To move across a millennium, then, chapters must navigate changing cultures of law-making. At the heart of the study lies the problem, medieval and modern, of how to think about welfare houses. For us, just as the councils and canonists of an earlier era, it is the challenge of comprehending what was done but not said. The challenge works on two levels. The first requires us to pause, now and then, to untangle scholarly orthodoxies. These have grown up around the early historiography, they rest on old and unspoken assumptions and contain fundamental contradictions, laid down by long national traditions. Only by unpicking these knots can we open up the material to new interpretations. The second and principle task, then, is to apprehend the disparate, sporadic, and often contradictory statements in law and to understand the thinking—immediate and structural—behind them. To do so, chapters must first recognize the endeavour of law-making at that moment and so the ways in which legal ideas were made. This is both a matter of the evidence that survives (and the nature in which it survives) and a question of how to approach law at a particular time; both owe a debt to the legal historians who have charted complex manuscript traditions and, more recently, offered conceptual keys for understanding the practices by which records were made. The diverse material, and the distinctive legal environments that produced it, construct fundamentally different challenges and these, in turn, frame the approach of each chapter. At times, the work must be highly technical. Throughout, the question is less what law-makers thought than how they thought and to what ends.

Despite this diversity, the analysis is sustained by three underlying claims. First, that the forces that produced a statement on hospitals were deliberate, original, and very much of their moment. Because there was no canon law of hospitals, no statement was inherited. The very act of addressing welfare houses was extraordinary and the intrusion of an alien object into a familiar arena. Second, that any statement in law was itself an argument, one that had to be authored for its audience. Its manufacturer wove the text from threads that had, or could be made to have, meaning to that audience; this allows for close readings to untangle these threads which, when followed, reveal unexpected agendas. And third, that the act itself was designed to address a phenomenon that was pressingly contemporary. The concern often reflected wider pressures faced by bishops, or alarm at particular circumstances, but the shape of the answer was crafted by the law-makers. This is not a top-down story of law as something that fashioned its world, but a study of how law-makers observed a phenomenon that was bigger than law.

The structure of this book is analytical, not chronological. This is, in part, an argument against developmental teleology. The latter is not a philosophical stance, but a historical argument: there was no package of law for law-makers to inherit. Like the historian today, a canonist who took an interest in hospitals was confronted with an overarching silence, punctuated by scraps of contradictory and confusing legal chatter. We can best understand the originality and seriousness of their work, and the nature of their research, when we appreciate the blank page from which they started. But, in larger part, the structure is analytically necessary. The problem itself is fundamentally a high medieval problem: of the absence of canon law (Part I). The answer is early medieval: of the legal roots and development of welfare houses in the West (Part II). The implications can then be drawn out in the work of canonists of later centuries (Part III). In the first two parts, each chapter creates a key that opens up the next until, finally, we can unlock the late-antique tradition and the inheritance of Roman law in Chapter 5, via material that is otherwise silent as to welfare foundations in the West. To aid the reader, dates have been provided as far as possible in the titles and headings.

Chapter 2 begins by looking at the Lateran councils, to redefine the problem of canon law as one of absence, teasing out its implications for reading legal material. The contours of a long tradition sends us back to the early middle ages, for Part II. Chapter 3 unpicks the early medieval model for the origins of law in the West (a Frankish model) and the work of the councils of Orléans in 549 and Aachen (816), with its rule for canons and canonesses. Chapter 4 looks at Carolingian Lombardy to identify, for the first time, the only sustained attempt to create law for xenodochia, and the institutional model it reflected. Armed with this model, Chapter 5 rethinks the Roman law tradition and, with it, the relationship between East and West regarding welfare, examining Ansegis’s activity, Justinian’s collection of laws, and the emergence of a Western model, rooted in the testamentary traditions of provincial Roman law. Chapter 6 follows the implications of this model into the ninth century, to observe a series of efforts to create rights of action and, within these, the growing role undertaken by bishops, via initiatives in Lombardy, Rome, and Francia, in particular at the councils of Olona (825), Rome (826), and Meaux-Paris (845/6), behind which we observe the Pseudo-Isidorians. Part III returns to the classical era of canon law, to observe the efforts of law-makers as they prowled the borderlands of law. Chapter 7 examines the frustrated silence of decretists and the creative labour of decretalists to carve out small statements in law, among them a new legal category, of ‘religious house’. Chapter 8 moves into the streets of Flanders and Artois to unearth the hospital reform behind Robert de Courson’s decree and the forgotten council of Reims (1213) that gave it voice. And, finally, Chapter 9 turns to Quia contingit (1317) to make sense of the Magna Carta of hospitals. Along the way, and through the eyes of law-makers eager to respond to their world, we observe hospitals of the Irish brothers, Alpine hostels and small charities of Lombardy, the struggles of leper-houses, a hospital network under the Cruciferi, beguine life, and a new instrument in law, hatched in 1186, to bring security to lay and clerical foundations.

This study contributes to three fields of history. To the history of hospitals, it offers a new legal definition of the hospital. It identifies a distinctively Western model, rooted in provincial Roman law and embraced in church law. It unravels long-held models regarding the place of hospitals in medieval Christianity and the nature of change, revealing a form that was legally distinct from monasteries. It uncovers a wealth of new material, identifying new legislation and legal initiatives in every period: from late-antique frameworks to Carolingian capitularies, councils to canonical collections, decretals, and commentaries. In so doing, it offers a new compendium of law and a wider legal framework in which welfare facilities operated and through which they can be studied. What emerges is a new history of the hospital that is also, and fundamentally, a European history.

To the history of law, it offers an unusual lens through which to view canon law. Canon law was never a fixed artefact nor a baton of settled knowledge, passed down the generations: until well into the thirteenth century. It was constantly recomposed or—more to the point—someone was always trying to make new sense of an unwieldy inheritance.90 But canon law rested on central claims. Even, and perhaps especially, its pioneers and radical actors had to engage with the traditions and rights of action that made up those claims. This is a study of what happened when there was no legal inheritance, nor even an authority through which to act. It is canon law without the canon. Here, at the fringes of law, the desperate might dare to work and crusaders, agitators, and forgers played. Their need to author new text can reveal unexpected agendas. These shed light on councils familiar—Orléans (549), Meaux-Paris (845/6), Aachen (816), Lateran II (1139), Lateran III (1179) and IV (1215), Vienne (1311/2)—and forgotten: Olona (825), Reims (1213). And we see surprising new sides of major figures, including Abbot Ansegis of St Wandrille, Abbot Wala of Corbie, the Pseudo-Isidorian forgers, Pope Alexander III, Bernard of Pavia, and Robert de Courson.

To the history of Christianity, it offers a new picture of welfare, at the heart of Christianity across a millennium. The place of welfare houses, at the edge of law, has for too long encouraged the idea that welfare itself was peripheral to popes and canonists, and so, by implication, to those who designed the priorities of the church. When the efforts of law-makers are revealed to be not the fruit of ignorance and lack of interest but, in contrast, creative attempts to reach beyond their legal (if not their pastoral) jurisdiction, the picture is transformed. We notice the ambitions of churchmen in different periods, the restrictions they faced, and the ingenious paths they tried to craft around them. And, most particularly, we discover a Christian foundation that could belong not to the church but to the people.

This is a book about the limits of the church’s legal claim over the activity of Christians. On the edge of what was permissible and even, briefly, just beyond that limit, law-makers were active and innovative, but they could not stake a general claim over a vast field of Christian practice. As a result, the scale of what was happening, why it was happening, and how it mattered, remained unspoken in their work. So it is important, before launching into their world of the implicit, to acknowledge the phenomenon itself: not the vast, creative, enterprise of foundation, as laid out above; but what was behind it. For what was at stake was salvation itself. Judgement day was an image that confronted every medieval Christian when they entered a church, often literally, in stone, mosaic, and painting, and always conceptually, for that would be the moment when salvation was decided. Core medieval ideas—of the sheep and the goats, as well as of the corporal works of mercy—came from one Bible passage: Matthew 24–5, where the coming of Christ as the king was laid out. It culminated in the Last Judgement, when Christ would assume his throne and separate the sheep from the goats; that is, the saved from the damned (Matt. 25:31–45). At this moment, Christ would explain to the saved why they were chosen, saying, ‘For I was hungry, and you gave me to eat; I was thirsty, and you gave me to drink; I was a stranger, and you took me in; Naked, and you covered me; sick, and you visited me: I was in prison, and you came to me.’ The righteous, confused, would have no memory of doing this and would ask when they did such things, repeating the list of actions, to be told that ‘as long as you did it to one of these my least brethren, you did it to me’. He would then identify the damned, repeating the list in the negative ‘For I was hungry, and you gave me not to eat … ’ and they, confused, would ask, ‘when did we see thee hungry … and did not minister to thee?’ and receive the same answer, in the negative. The full list of corporal works of mercy was repeated four times.91 The whole dialogue of judgement day was one of welfare. In tending to the least, to those who suffered most acutely.

Human charity, caritas, the act of ministering to the bodily needs of fellow Christians, and attending to the very least in society, was what marked the saved from the damned. This obligation was never at the edge of Christianity. While it was exhorted by the church, and required in church law of clerics and religious, the endeavour to tend to Christ by tending to the wretched lay out there, in the world. It was the obligation of every Christian who sought salvation. And it was the performance of these acts of human care, that distinguished sheep from goat, saved from damned.
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