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Civil society and democracy in the EU

High expectations under empirical scrutiny

Beate Kohler-Koch

With the 2004 Treaty establishing a Constitution for Europe, participatory
democracy made its official entrance into European politics and civil society
was awarded an active role in its formulation. The European Commission'’s
earlier proposal' for a new approach to governance had already elevated
civil society to the position of key actor in the democratization of the EU.
Lofty expectations were defined: Civil societal participation should offset
the poor responsiveness of political representatives and strengthen the
problem-solving capacity of executives. Critics of contemporary repre-
sentative democracies claim that elections and party competition link the
decision-makers back to the will of the citizens in a very general form and
only in an ineffective way because the delegation of decision-making power
is not bound to the fulfillment of specific tasks but instead creates a general
competence. Since no substantial provisions are made for certain decisions,
so the argument goes, additional mechanisms are needed to ensure govern-
ance in the interest of the citizens. Participation is promoted in order that
those affected by policy are able to directly take part in issue-specific policy
processes.

Regarded from this point of view, participation is considered a necessary
supplement to representative democracy. This appears to be more urgent for
the EU than for the member states because the constitutional structure of the
EU imposes considerable limits on democratic representation. The Union has
representative and democratically legitimatized bodies but decision-making
power and accountability do not converge, and while the European Council
and the Council of Ministers are pivotal collective actors in European pol-
icy, they cannot be held accountable as an institution. Only the individual
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government is responsible to its citizens through its national parliament and
in some countries also through the directly elected president. The European
Parliament (EP), which is directly accountable to the European citizens, has
a right of co-determination in the Council’s legislation but cannot exercise
political control over the Council. This lack of accountability also applies to
the Commission, despite its key position in the Community decision-making
process. Neither the rules of representative democracy nor those of presi-
dential or direct democracy apply because the Commission cannot be held
directly accountable by the European Parliament, by the Council or national
governments, and even less by the citizens. The procedure of administrative
accountability also does not apply because the chain of responsibility stretch-
ing from ministerial administration to government and parliament down to
the voter does not function. The EU is a system with only a quasi-government.
As such, a main component is missing in the accountability chain.

Precisely because the Commission is such an influential actor in European
policy and largely autonomous forces the question of how political control
can be strengthened. One way is the further development of the EU into a
representative democracy, meaning the expansion of the Commission into a
European government which is accountable to the European Parliament. An
alternative strategy would leave the Commission with its current status and
provide it with its own base of legitimation.

The idea that the Commission as a political administration requires its own
democratic legitimation is not unique but rather finds its parallels in the dis-
cussion on the reform of public administration in the OECD countries. A
new relationship between politics, administration, and society was sought
by implementing such concepts as new public management, public—private
partnerships, and civil participation in the 1990s (Ansell and Gingrich 2003).
A trait they all have in common is that they separate public administration
from the confinements of the state and delegate control to either the market
mechanism or to civil society (Olsen 2008: 19-21). These concepts have more
to do with increasing efficiency than with taming the power of bureaucracy.
The core thesis widespread among OECD circles is that governance must
keep in step with the development of society, which is only possible through
expanded cooperation with social forces (OECD 2001). To the extent that
public administration has been removed from political hierarchical control,
demands are now being made for it to gain its own democratic legitimacy
(Wamsley and Wolf 1996: 5). This would result from interaction with the
active citizen and could counteract bureaucratic independence and help ori-
ent the definition of public interest along the interests of those concerned
(Stivers 1996: 273-4). From this perspective, the participation by those
affected by policy is interpreted as “the reconquest of political authority by
societal actors” (Andersen and Burns 1996: 228).2
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There is no shortage of accounts about the shift towards civil society partic-
ipation or a lack of lucid theoretical considerations about the role civil society
plays in promoting democracy. But it has not been clarified why the idea
of participatory democracy found such fertile soil within the EU just at the
beginning of the new millennium, and systematic empirical evidence is also
missing as to whether the inclusion of civil society actually contributes to
the democratic legitimacy of the EU.? This book fills in these gaps. It analyzes
how and why participatory democracy and civil society advanced to central
ideas, and how political practice gave the ambiguous term of civil society
a very specific profile. Reflections on democratic theory and the empirical
results of our research demonstrate the reality of civil society participation in
the EU and provide an empirically reliable answer to the question of whether
governance with civil society is enough to meet the standards of democracy.
Based on our results, we are able to make a statement about the value of civil
society participation in the EU which goes beyond the specific research area
we have examined.

Democracy, Civil Society, and Participation: Conceptual
Clarifications

In order to examine the contribution of civil society to the democratization of
European politics, a series of clarifications are imperative. It must be disclosed
along which normative theory of democracy we tried to gain a standard for
democracy. We also need to make clear which concept of civil society is used
and on which grounds we base the assumption that civil society participation
can promote democracy.

How Do We Recognize Democracy?

The discussion over the last two decades of how best to redress the democratic
deficit of the European Union has triggered a revival of theorizing democracy
and at the same time accentuated the marked differences between distinct
normative theories of democracy. The fundamental axioms of democracy
derived from traditions of liberal and republican political philosophy are in
principle incompatible and constitute a diverging understanding of democ-
racy and its essential elements. The diversity of perspectives was further
increased by contemporary theories which have flourished in the debate on
EU democracy, such as associative democracy (Cohen and Rogers 1992), cos-
mopolitan democracy (Held 1995), and deliberative democracy (Habermas
1998). Thus, it is impossible to simply construct a consensus definition of
democracy from which criteria can be derived for analyzing and evaluating
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the democratic added value of civil society participation in EU governance.
We decided in favor of a parsimonious model suggested by Robert A. Dahl,
in which democracy can be characterized as: “a political system in which the
members regard one another as political equals, are collectively sovereign,
and possess all the capacities, resources, and institutions they need in order
to govern themselves” (Dahl 1989: 1). The definition refers to two important
elements of democracy, namely free and equal collective self-determination.
It emphasizes that not only appropriate institutions but also certain political
and social conditions are essential requirements for a functioning democracy.
The broad consensus is that the validity of human rights and the respect of
the rule of law, the readiness for peaceful conflict settlement, an efficient
public administration committed to the general welfare, a sufficient level
of cost-effective services to promote social and political development, a free
public sphere, and politically interested and active citizens are imperative.

Faced with the question of whether and to what extent civil society partici-
pation in EU governance can further European democracy, we have to realize
that some of these conditions are well anchored in Europe. Human rights,
the rule of law, civic culture, efficient public administration, and social and
economic welfare are safeguarded by the EU member states. In comparison,
the mechanisms that make political authorities responsive to the concerns
of the people no longer function properly. The institutional conditions for
democratic governance have suffered with each deepening of European inte-
gration. Consequently, the discussion concentrates on how the sovereignty
of the people in terms of collective self-government can be restored. The basic
principle of democracy is the political equality of the citizens. The citizen
should have an equal chance to influence the political process, but in order
to align her or his preferences with their interests and explore alternative
courses of action, information is essential. Transparency in the sense of open
access to relevant information is only a necessary, not a sufficient, precon-
dition for keeping the citizens informed. In order for citizens to be able to
pursue their political interests, they must be aware that their concerns are
at stake. Consequently, publicity, not transparency, makes a difference. In
addition, as citizens do not live in isolation, a sphere of public communica-
tion and deliberation is needed that makes it possible to balance individual
interests and find new means to achieve common interests. However, democ-
racy is more than free and responsible opinion-forming by the citizens and
the public expression of their preferences. It requires the inclusion of citizen
demands in the process of policy formation, so that they have an impact on
output. Accountability is generally considered the best way to connect the
decisions of those politically responsible to the will of the citizens.

Based on these considerations, we decided equal and effective participation,
publicity, and accountability to be the most relevant criteria for measuring
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democracy (Hiiller and Kohler-Koch 2008). In other words, if we find evidence
that civil society participation results in an improvement of these criteria we
will conclude that it contributes to EU democratization. Accordingly, in our
empirical research we have investigated the inclusiveness and the equality
of access to EU decision-making and how citizens are linked to Brussels. We
analyzed whether or not participation allows for submitting substantiated
views and inspected the deliberative quality of the exchange of views. We also
checked whether publicity has been improved and the accountability of EU
institutions has been strengthened.

Civil Society: To Whom Does It Apply?

A clear definition of civil society is imperative in order to examine its contri-
bution to EU democratization. This is not easy, since a glimpse into the litera-
ture reveals a confusing variety of ideas on the concept of civil society.

Civil society can be understood as a specific “logic of social action” which
does not need to materialize in a specific social body (Gosewinkel 2004), as
a separate sphere of action apart from the private, political, or economic
sphere, or as an actor in the form of societal organizations. Even if we focus
our view on civil society organizations, it still leaves room for many different
perspectives. It is agreed that CSOs are distinguished from other politically
active organizations by six essential features: They are nongovernmental,
not-for-profit, and voluntary associations which peacefully and publicly
operate for implemention of their goals and do not run for office. This defini-
tion reveals nothing about their functional contribution to politics and soci-
ety and also nothing about the membership and purpose of the organization.
However, this marks an exact parting of the ways. In common parlance, civil
society organizations conjure up the idea of citizen associations which cham-
pion interests of general importance. They function as “schools of democ-
racy” in society and take up the concerns and values of the citizens and feed
these into the political process. They do not necessarily have to be associa-
tions with an extensive membership but can be groups of citizens who have
organized to act as advocate for those who cannot organize themselves.

In the political parlance of the EU and also by many EU scholars, the term
“civil society organization” is interpreted more broadly. Their definition does
not differentiate between organizations that advocate general rights and val-
ues in the interests of third parties and those which mainly look after the
interests of their own members. The definition also applies to organizations
with natural persons as members, as well as to associations in which legal
persons are organized.

When the growing concern about the EU’s democratic deficit turned the
interest to civil society, the controversy about the appropriate understanding

5
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of civil society became more pronounced. An important contribution by aca-
demic research was to contextualize the notion of civil society.*

CONCEPTUALIZING CIVIL SOCIETY: THE LINK TO THEORIES

OF DEMOCRACY

Since the publication by Jean L. Cohen and Andrew Arato (1992), it is undis-
puted that normative theories have set the course for the conceptualization
of civil society. Civil society is assigned a different contribution to democracy
according to different political philosophies. Unfortunately, most scholars
argue in favor of civil society activism to strengthen democracy without dis-
closing their theoretical position and without explaining how, in their view,
normative democratic theory relates to their understanding of civil society’s
democratic potential.

For the sake of clarity we have pursued an unusual path. We not only enlisted
the use of the extensive literature available but also organized an online sur-
vey among scholars working on civil society in Europe (Kohler-Koch and
Quittkat 2011b). Our goal was to learn more about how theoretical frames
affect both the abstract conceptions of civil society and the perception of
existing European associations that claim to be part of civil society. From the
literature we chose four definitions representing distinct theoretical concepts
and asked the survey participants how close each definition comes to their
own understanding of civil society. In addition, participants were given a list
of EU-level associations and asked to indicate which they consider to belong
to civil society. We did not disclose the authors of the citations but it was pos-
sible to clearly assign the definitions to certain schools.®

One definition reflected the European Commission’s position on stakeholder
representation, which includes a broad range of social groups belonging to civil
society. The second definition was taken from the writings of Jiirgen Habermas
(1998: 359), attributing civil society a strong role in facilitating the “public dis-
course.” The third definition came close to Jean L. Cohen and Andrew Arato
(1992): IX), who accentuate the “self-constitution” dimension of civil society.
The fourth definition echoed a communitarian approach to civil society in
the tradition of Benjamin R. Barber (1984) and Charles Taylor (1985). The
respondents found elements they could agree upon in all the definitions but
showed very different theoretical preferences. A more sophisticated statistical
analysis revealed a clear division between those who value pluralist diversity
in political representation and those who focus on social interaction and see
civil society in a functional relation to society.® The clear distinction between
what we called a “governance approach” and a “social sphere approach” to
civil society became clearly visible when the survey participants were asked
which of the listed associations qualify as civil society organizations. When
correlating the agreement scores for the four definitions with the evaluation as

6
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to whether a certain organization qualifies as a CSO or not, only respondents
who favored a “governance approach” considered all types of associations as
members of civil society, irrespective of the interest and purpose they pursue.
They included nongovernmental organizations (NGOs) as well as business
interests groups, trade unions, and professional organizations. The decisive
feature was representativeness, so that some advocate groups among the
NGOs did not get full recognition. In contrast to this group of respondents,
all those who leaned towards any of the other three definitions tightened the
circle of CSOs and outright rejected the idea that business associations, profes-
sional associations, or trade unions belong to the CSO family. Thus, the close
correlation between the theoretical understanding of politics and society and
the definition of civil society was clearly confirmed in our study.

CONCEPTUALIZING CIVIL SOCIETY: THE LINK TO
CONSTITUTIONAL MODELS OF THE EU

A turther and equally important correlation remains for the most part com-
pletely disregarded. It is evident that a certain interpretation of the European
constitutional reality is linked to the specific role assigned to European civil
society.” Rarely do scholars deal explicitly with alternative views of Europe’s
constitutional order,® but when reviewing the literature three different views
emerge.

On the one hand, the EU’s political system operates more or less just as
any other political system. It is, however, different from national federations
because the European peoples have become functionally integrated without
developing into a pan-European demos. The European citizenship is a legal
status which has not really altered the focus of national citizens on domestic
politics. CSOs should step in to create transnational structures of interest
aggregation and representation.

A second conception depicts the EU as a complex system of governance.
Faced with the challenge of rapidly enlarging competence, the EU strives
to attain policy-making efficiency by relying on nonhierarchical forms of
decision-making and close cooperation with nonstate actors. Since regula-
tory decision-making is seen as a problem-solving exercise, what is crucial is
not the representation of citizens’ interests but the knowledgeable and criti-
cal contributions of stakeholders that will inspire deliberation and mutual
learning. CSOs are incorporated when EU institutions expect better law-
making from their participation, which comes in useful for the EU’s output
legitimacy.

The third conception sees the EU in a process of constitutionalization not
just in terms of polity building but also in terms of social constituency build-
ing. Europe is on its way towards a more integrated European citizen body
and civil society is at the heart of this deep, societal transformation.



De-Mystification of Participatory Democracy

These very different assumptions about the European Union lead to very
different notions of civil society and how it may contribute to enhance
democracy. If the EU is “a multi-level quasi-government,” then CSOs are
intermediaries giving citizens a voice and bringing the plurality of inter-
ests to the attention of decision-makers. If it is “a system of public—private
governance,” the image of Europe’s civil society is that of stakeholders who
are affected by EU policies and have the capacity to contribute to joint
problem-solving. If the EU is seen as “a more integrated constitutional pol-
ity in the making,”? then civil society is constituted by active citizenship
and numerous grassroots associations providing a communicative space
accessible to all and contributing to the emergence of an EU-wide public
sphere.

According to our assessment, the EU is a system of “multi-level qua-
si-government.” The institutions employ new modes of governance in many
different ways to improve their performance, but they do so within the frame-
work of a (truncated) system of representative democracy. Consequently,
civil society organizations are the focus of our interest. However, this does
not answer the difficult question of whether we should only consider citizen
associations respectively value and rights based NGOs or all CSOs independ-
ent of purpose and membership.

A BROAD UNDERSTANDING OF CIVIL SOCIETY ORGANIZATIONS

We have decided upon a broad term of CSOs for several reasons. A rather prac-
tical reason is that it conforms to the prevailing EU parlance and corresponds
to political reality, since the opportunities offered by the EU to participate are
directed towards all types of organizations and associations. Another reason
is that we consider as problematic the widespread view that only associa-
tions consisting of citizens who advocate community interests are relevant to
EU democratization. The difficulty begins with the attempt to find an exact
division between NGOs which focus on the common good and associations
which focus on the interests of their own members. This is best demonstrated
by looking at actual practice. The Civil Society Contact Group (CSCG) claims
to represent the “value and rights based NGOs.”!® This includes the patient
associations organized within the platform European Public Health Alliance
(EPHA) or the Roma and Sinti associations represented in the Social Platform.
But in these organizations, a certain population group’s self-interests inex-
tricably mingle with the enforcement of such universal rights as the right to
health and social equality. Labor unions are not categorized as NGOs in the
EU, although the labor movement historically fought mainly for political and
social civil rights and equality, and continues to regard the fight for social
equality above and beyond the representation of its members’ interests as its
chief objective.
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Civil society and democracy in the EU

Even the criterion of “orientation towards the common good” does not
really provide a suitable dividing line between NGOs and trade associations.
Trade associations not only fulfill the role of interest representative for those
enterprises which are affiliated with them but always defend public policy
objectives. Maintaining a functioning market or protecting the social market
economy may be interpreted as a specific interest of businesses to safeguard
long-term capital maintenance, but at the same time it is also in the interest
of the general public.

However, the difficulty in establishing boundaries is not decisive for the
application of an extensive term of CSOs. Rather, it is avoiding a reductionist
understanding of the relationship between democracy and civil society. The
restriction to NGOs implies that the contribution to democracy is closely tied
to the “good cause” of an organization and to its function as a spokesman
for the “true interests” of citizens. This implicitly suggests a society oriented
on universal rights and values to be a counterpart to a state occupied by
economic interests. In comparison, if a fundamental openness of the politi-
cal decision-making process is assumed in which a (majority) consensus on
appropriate decisions must be won over and over again, it is democratically
relevant whether the range of various social positions is present and whether
the chances to effectively represent conflicting positions are well balanced.
To that end, all organizations and associations must be included in the analy-
sis. A further contribution by civil society to democracy is the generation of
public interest and should not be tied one-dimensionally to the NGOs’ work
in raising public awareness. Instead, it should be expected that the conflicts
which spark the positional differences between CSOs fuel public controversy
and lend controversial issues the publicity needed for citizens to become
politically active.

The Democratic Values of Participation

After having disclosed our benchmark of democracy and which understanding
of civil society we use as a starting point, the following paragraph is dedicated
to the correlation between participation and democracy. Again, we are faced
with widely differing views about the democratic value of participation.

PARTICIPATION TO WHAT END?

The importance attached to participation is based on the normative postulate
of the free and politically autonomous citizen. Participatory democracy is
seen as an ideal political order in which citizens act together to regulate their
mutual existence (Barber 1984). Direct participation has acquired a positive
connotation of serving the self-development of the individual, and of further-
ing active citizenship. It provides citizens with social capital (Boix and Posner
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