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Foreword

Hon Justice Liu Daqun
Judge of the Appeals Chamber of the International Criminal

Tribunals for the Former Yugoslavia and Rwanda

When we contemplate the war crimes trials that took place after the Second World
War, no doubt Nuremberg stands out. Digging only a bit deeper, we might recall
the International Military Tribunal for the Far East (known widely as the Tokyo
Trial) and the trials in the domestic courts of the Western nations. But only the
most knowledgeable and committed of scholars and historians would mention the
trials in the Allies’ Occupied Area in Asia after the surrender of the Japanese
Imperialist Army. Because archival materials have been buried and researchers
have remained focused on more prominent post-war developments, the facts of
those trials—in China, Singapore, Malaysia, the Philippines, Indonesia, Taiwan
(China), and Hong Kong—have remained hidden.
Until now, that is. Thanks to the brilliant research and tireless efforts of Professor

Suzannah Linton, as well as the learned interventions of this volume’s contributors,
Oxford University Press presents ‘Hong Kong’s War Crimes Trial’. The compil-
ation fills an important gap in the conversation about the war crimes trials that
occurred in the years following World War II.
The Japanese invasion of Hong Kong began on 8 December 1941, less than

eight hours after the air attack on Pearl Harbor. It ended just 17 days later, on 25
December 1941, with the surrender of the British army, and three years and eight
months of occupation ensued. In the time that the Imperial Japanese adminis-
tration ruled Hong Kong, the Japanese army committed hideous crimes against
Prisoners of War (‘POWs’), medical personnel, and civilians. It murdered and
tortured, raped, and plundered. It subjected the citizens of occupied Hong Kong to
inhumane treatment and arbitrary detention, and it forcibly displaced thousands.
The Japanese army’s crimes were numerous and indiscriminate. The most

notorious crimes, committed against medical personnel and the wounded and
sick, came just before the British surrendered: Japanese soldiers entered St
Stephen’s College, which was being used as a hospital, and they shot two volunteer
doctors when entry was refused. They then burst into the wards and slaughtered
170 recuperating soldiers and several members of the staff. The hospital’s nurses
were brutally raped and slaughtered. No less egregious were the atrocities commit-
ted at Hong Kong Red Cross Hospital, which housed hundreds of injured British
soldiers. There, the Japanese army cut the eyes, ears, noses, tongues, and limbs off
dozens of victims, and 70 soldiers were killed while they were convalescing in bed.
These actions were subsequently found to violate the 1864 Geneva Red Cross
Agreement (the seeds of what would become the International Red Cross Conven-
tion) regarding the treatment of POWs.



All of this we know. But as Professor Yuma Totani reports in these pages, the
crimes committed in occupied Hong Kong were not confined to this sort of isolated
incident. The Japanese administration held 7,000 British soldiers as POWs in
camps in Hong Kong, such as at Sham Shui Po, and in Taiwan, China. What is
more, thousands of civilians were incarcerated, among them Hong Kong Governor
Mark Young. Sickness, malnourishment, famine, inhumane treatment, and even
torture were pervasive. Professor Totani provides a unique and important analysis
of the legal cases that arose out of those horrifying events.
But the Japanese soldiers did not simply detain POWs and local citizens.

Professor Linton’s chapter shows how they also terrorized the local population by
murdering, raping, and looting, among other crimes. The Kempeitai treated the
native population as something less than human; they routinely performed execu-
tions at King’s Park in Kowloon without any pretence, using local citizens for
shooting and bayonet practice and even beheading some. Moreover, as many as ten
thousand women were raped in the first few days of the occupation. Perhaps twice
that number, including women and children, were killed, and thousands more
starved to death. Many parts of Hong Kong were ransacked and burned, food
became scarce, and disease flourished. Conditions deteriorated to the point that the
administration had to pursue a policy of repatriation, through which it deported the
unemployed and the sick to Mainland China, discussed in detail in Professor
Linton’s chapter. Many of the residents who were not deported actually chose to
leave, such was the quality of life on the island, only to find that famine and disease
were no less common on the mainland. This combination of voluntary and forced
emigration caused the population of Hong Kong to dwindle from 1.6 million in
1941 to just 600,000 in 1945.
After the unconditional surrender of Japan, control of Hong Kong fell to the

Allied Land Forces of South-East Asia (ALFSEA). For thousands of years, it had
been common and accepted practice in Asia for victors in war to retaliate against
their opponents, often by summarily executing war criminals upon their capture. In
contrast, it has long been a tenet of International Law that nations have ‘territorial
jurisdiction’—that is, every state has the authority to set up special courts to try war
criminals for crimes committed on its own territory. After Japan’s surrender, only
one of those principles could prevail.
What happened next changed the course of history. Beginning in January 1946,

the British military courts put the Japanese war crimes suspects on trial. The mere
existence of the Hong Kong trials was an important triumph for international
justice and represented a critical development for East Asian relations. But the
principles espoused by those courts were no less crucial; for starters, only those
whose criminal conduct was proved beyond a reasonable doubt were punished.
That important principle in place, all that remained was to determine the law

that the courts would apply. That question was answered on 18 June 1945 with the
promulgation of the Royal Warrant and its annexed Regulations. Significantly, the
law that the Hong Kong tribunals would apply was not an arbitrary exercise of
power on the part of the victorious nations, but rather an expression of the
principles of International Law prevailing when the courts were created. This
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adherence to the concept of legality is itself an important contribution to Inter-
national Law.
Several sources of law were available to the Hong Kong tribunals: Japan had

ratified the 1907 Convention (IV) Respecting the Laws and Customs of War on
Land, and, where treaty law was inadequate, customary international law could
serve as a source of substantive criminal law. In other words, it was established that
pre-existing international law bound the defendants at the time they committed the
acts charged. Moreover, because the crimes in question took place in Hong Kong, a
British colony, domestic British substantive criminal law was also applicable. As for
procedure, the Royal Warrant defined the rules as those applicable to British Field
General Courts Martial, and the rules of evidence were set forth in separate
regulations. From all of these sources, the tribunals would draw their rules.
Those rules were numerous and detailed. As Professor Alexander Zahar points

out in his comprehensive research on the subject in these pages, the accused had a
number of due process rights before the Hong Kong courts. For example, during
the proceedings, the accused was always provided with an interpreter free of charge
and had the right to obtain the counsel of his choice. Most of the accused had
Japanese lawyers with British officers acting as advisors. In addition, although
Defence Counsel often had to operate with limited resources, they were provided
with a charge sheet, an abstract of the evidence to be presented, and copies of any
exhibits. The accused had the right to present their own witnesses and documents,
to examine all documents submitted by the prosecution, and to address motions
applications and other requests to the Court. Although the convicted had no right
of appeal, they did have the right to invoke review proceedings before the Com-
mander of Land Forces of Hong Kong. On review, the Commander could reverse
and acquit, uphold a conviction, or adjust verdicts and sentences. In sum, the
accused’s rights to a fair trial and due process of law were guaranteed.
At the same time, Professor Bing Bing Jia suggests that the Allies would not allow

the crimes of the Japanese occupation to go unpunished. Jia points out, for
example, that the most common plea during Hong Kong Trial, the defence of
‘superior orders’ was rarely credited. In other words, the accused were not permitted
to argue that they ‘did what they were told’. Professor Jia observes that under the-
then applicable customary law, superior orders may constitute a defence if the
recipient did not believe it to be unlawful, either after his own assessment or
without making such assessment due to the urgency of the situation in which the
order was issued to him, provided that the order was not obviously/manifestly
illegal, or should not have been so in his view as a reasonable person. In considering
whether to allow a claim, the courts upheld the illegality prerequisite, as well as the
knowledge on the part of the recipient of superior orders. Moreover, new modes of
liability were invoked to punish war criminals who otherwise may have evaded
liability. According to Professor Nina Jørgensen’s research, for example, joint
criminal enterprise, ‘the chili pepper of modes of liability’ today, can be traced
back to the Hong Kong trials, albeit in the form of a mode long recognized in
English common law.

Hon Justice Liu Daqun: Foreword vii



In the end, Professor Zahar notes, the British military courts in Hong Kong tried
123 Japanese and Taiwanese suspects, of whom 86 were sentenced to a term of
imprisonment, 14were acquitted, and 21were put to death. In light of the comprehen-
sive due process rights accorded the accused, as well as the ultimate outcomes of the
Hong Kong trials, the signal to the world was clear: on the one hand, mass atrocities
would no longer go unpunished, but on the other hand, law and order would prevail—
a simple fact that took on enormous importance in light of millennia of practice in East
Asia. In short, the Allies had shown the world that the international order should
be based on reason and justice instead of military might and political power.
Nearly 70 years have now passed since the Japanese war criminals were put on

trial in Hong Kong. Most of the participants in those trials have passed away, and
no doubt there is a risk that the memory of the Japanese Imperial Army’s atrocities,
as well as of the Hong Kong trials, will be lost to obscurity. If the lack of awareness
today is any guide, future generations will likely be entirely unaware that the
trials—not to mention the underlying events—occurred at all.
That risk is heightened by the attitude of the modern Japanese government.

Unfortunately, instead of learning from history to avoid repeating the mistakes of
the past, the Japanese authorities have denied that those crimes occurred. Leaders
publicly proclaim that the events described here in this book were fabricated—
despite so many eyewitness accounts described in this volume and elsewhere—and
allies of the ruling class have rewritten history in the country’s history textbooks.
Perhaps worse, senior government leaders regularly pay homage to the war
criminals: since 1985, Japanese Prime Ministers have made an annual, official
visit to the Yasukuni shrine, a religious location honouring the more than two
million people who died in the service of the Empire. The enshrined include 12
convicted Class A war criminals and two defendants who died during the Tokyo
Trial, as well as two Governors of Hong Kong who served during the Japanese
occupation and were convicted by the Chinese Nanking War Crimes Military
Tribunal. Those visits have prompted many to allege that the country’s official
stance is one of defiance, rather than conciliation, and that has a predictable and
lasting impact on diplomatic relations between Japan and many of its East Asian
neighbours.
It is crucial that we understand the past if we are to address today’s challenges.

We have a complete record of the war crimes proceedings that took place in Europe
following World War II, and historians and international lawyers alike have
examined and re-examined the evidence used to convict Nazi leaders for the
genocide of the Jews. This evidence is comprehensive, and it is detailed. For
instance, we have records of meetings, conversations, orders, and killings, including
a full account of the atrocities committed at the extermination camps. That
evidence was recounted by eye witnesses during court proceedings, tested by the
prosecution and defence, and admitted into evidence by judges following a stand-
ardized and well-thought-out process. As a result their conclusions are defensible
and, in most cases, undeniable.
In Asia, by contrast—and especially in China—as a result of the nature of the

crimes committed and the post-conflict instability that reigned, similar crimes are
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not well documented. Most of the documents from Asia’s post-World War II war
crimes trials still sit in piles in the deepest of archives, untouched and unutilized. In
his chapter, Professor Roger S Clark comments on this disparity in order to place
the Hong Kong trials in perspective alongside the contemporary trials about which
we know so much more. As Professor Clark notes, the events that took place in the
occupied parts of Asia during and after World War II can provide some insight into
the roles and best practices of modern tribunals, such as the International Criminal
Court.
Viewed more broadly, Professor Linton’s entire volume is a remarkable contri-

bution to our understanding of the military and legal atmosphere in Asia at the end
of the War. Perhaps the most precious piece of history Professor Linton presents,
though, is her interview with Major Murray Incell Ormsby, who was a panel
member (that is, a Judge) and then a Prosecutor at War Crimes Court No 7 in
Hong Kong. Major Ormsby was involved in 27 of the 46 trials that were held in
Hong Kong, and he provides a compelling firsthand account. Like the rest of the
research presented here, the precision and consistency of Major Ormsby’s recollec-
tions are a precious asset as we begin—some would say six decades too late—to
study the prosecution of the Japanese atrocities committed in Hong Kong during
World War II.
In a characteristic moment of clarity, Major Ormsby declared, ‘I feel that we

pioneers of the War Crimes trials, we started it and we finished it and we should
have got some kind of recognition.’ Let this volume serve as the first step towards
recognizing those contributions to the development of international justice and
International Criminal Law, but let it not be the last.

Hon Justice Liu Daqun: Foreword ix
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Foreword

Mr Kevin Zervos, SC
Director of Public Prosecutions, Hong Kong, China

Hong Kong’s War Crimes Trials provides a rare and important insight into the
evolution and development of international criminal justice.
In the aftermath of the cruelty and horror of war, comes a time for reckoning. In

the past, that reckoning would be dispensed by the victor, which invariably would
be one-sided and arbitrary. As to whether justice was served, if at all, depended on
the magnanimity, or otherwise, of the victor.
The war crimes trials of the Second World War were a major turning point in

bringing to account the perpetrators of atrocities, committed in the course of the
hostilities and ensuring that this was done through the proper process of the law.
Whilst we have come a long way since then, the seeds were sown for the develop-
ment of international humanitarian and criminal law for which we and future
generations will benefit. The underlying principle that emerged and continues to
gain force is that bringing someone to account requires justice to be dispensed in a
just and fair manner. The distinguished English jurist Tom Bingham observed that
in the aftermath of war ‘. . . scrupulous observance of the rule of law may be seen to
serve the common interest of mankind’. So it was with the war crimes trials of
Hong Kong.
On 8 December 1941, the Japanese attacked Hong Kong, a day after they had

attacked Pearl Harbor. The British forces surrendered on Christmas Day and the
Japanese commenced a brutal occupation that lasted nearly four years. The atroci-
ties inflicted on the Allied forces and the people of Hong Kong were horrific and
long lasting. It had been variously declared throughout the Second World War that
the perpetrators would be brought to justice and in its aftermath, war crimes trials
were convened at Nuremberg, Tokyo, and various other places, including Hong
Kong.
The war crimes trials of Hong Kong were conducted by the British military

authorities over a period of three years. In all, there were 46 trials with 123
defendants. At the end of the trial process, 108 were convicted and 14 were
acquitted. The sentences imposed on the guilty varied but 24 were sentenced to
death with three reduced after review. As in the trials in the British areas of
occupied Europe, the courts in Hong Kong operated under the authority of a
Royal Warrant. It was thus by royal fiat of the Crown that their jurisdiction,
powers, and procedures were based on traditional courts-martial.
Despite the inhumanity of war, there has been a growing realization

that international conflicts were to be conducted subject to basic humanitarian
principles. Over time, international treaties were adopted that provided formal
statements of the laws of war and war crimes. This was seen with the Hague



Conventions of 1899 and 1907, the four Geneva Conventions which were adopted
and expanded from 1864 to 1949 with two Additional Protocols in 1977, and the
Genocide Convention of 1948.
The London Charter of the International Military Tribunal of 8 August 1945

provided the principles on which war crimes trials were to be conducted. This in
turn, through the momentous developments of the 1990s, was to inform the
principles leading in part to the Rome Statute of the International Criminal
Court on 1 July 2002.
Professor Suzannah Linton has, through her comprehensive research and fine

scholarship, put together an excellent compendium of articles that take us back to
the war crimes trials of Hong Kong. In Professor Linton’s interview of Major
Murray Incell Ormsby, we are given a first hand account of what confronted the
people with the responsibility of conducting the trials. It reveals an instinctive
focus on fairness and due process and a deep appreciation of the importance of the
task at hand.
This book provides a rich tapestry of information about the conduct of war

crimes trials both generally and specifically in relation to those conducted in Hong
Kong. Professor Linton and Professor Alexander Zahar, in their well-researched and
detailed expositions of the British Military Courts, both explain the trial practice
and procedure. The process was carefully crafted to ensure a full and proper
presentation of the case against an accused which followed a procedure that
aimed to be fair and consistent. The convictions and sentences after trial were
reviewed by Judge Advocates who would decide whether or not to endorse them.
Professor Zahar highlights certain disadvantages faced by the accused, such as,
single legal representation for multiple accused, a Japanese legal representative who
was generally unfamiliar with English laws, and the adducing of testimony without
oral examination. He questions the notion of justice, by stressing that victor’s
justice can be selective and biased.
Professor Yuma Totani provides case studies of the trials in relation to the

treatment of Prisoners of War, who suffered horrifically, and issues as to individual
and collective responsibility for the crimes alleged. This issue is further explored by
Professor Nina Jørgensen, who considers in the context of the Hong Kong trials
and beyond whether ‘concerned in a crime’ is to be equated with ‘joint criminal
enterprise’: this notion is subjected to critical analysis.
It comes as no surprise that a key issue that arose in the trials was the plea of

superior orders; either as a defence, or as a mitigating factor, or both. The tracing of
the plea of superior orders by Professor Bing Bing Jia provides an invaluable insight
and analysis that brings into sharp focus the issue in the current context. The plea as
a defence was resisted by the British Military Courts, but the controversy surround-
ing it remains to this day, notwithstanding the recognition of it under Article 33 of
the Rome Statute.
Professor Roger Clark completes this amazing journey in time by noting

the importance of learning from the past and putting it in the context of the
evolutionary development of international criminal justice.

xii Mr Kevin Zervos, SC: Foreword



Professor Linton should be congratulated, not only for preserving a significant
moment in the development of international criminal justice, but also for providing
a comprehensive exposition of the principles and issues that are likely to arise in war
crimes trials.
As we get closer and closer to forging a truly global order with the development

of a universal set of standards and obligations, our paramount consideration must
be our commitment to justice and fairness at all times, no matter who the accused
may be and no matter what the nature of the crime.
In order ‘to serve the common interest of mankind’ it is imperative that we call

upon persons to account for crimes committed in the course of war but that we do
so with strict adherence to a just law and fair process. We must never drop our
standards and engage in the conduct we seek to condemn. The war crimes trials of
Hong Kong allow us to understand the difficulties that confronted those charged
with the responsibility for ensuring that justice was done and how they displayed a
sensitivity and understanding that provided a solid foundation for the future. It will
undoubtedly be viewed that they planted the seeds for the development of modern
international criminal justice.

Mr Kevin Zervos, SC: Foreword xiii
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