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Reflection

This project nearly didn’t happen. In early 2000 I was working on another project with
Philip Alston for UNICEF which involved an assessment of the impact of the Convention
on the Rights of the Child during its first ten years in force. Towards the end of the pro-
ject Philip asked me as to whether I'd be prepared to work with him on a commentary to
the Convention. He had started this project in the early 90s and needed some assistance
to bring it to completion. I thanked him for the offer and told him I'd think about it.
About a week or so later I somewhat sheepishly emailed him to say that I wasn’t able to
commit to working on the commentary. I was about to finish the project with UNICEF
and had decided that I would return to my previous job as a youth lawyer with Victoria
Legal Aid. I just wasn't sure that I was up for another research position and was keen to
return to the coal face. And so, I closed that door.

A few months later I started to regret my decision. I was missing the engagement
with international law and children’s rights. I had also been seconded to the Department
of Justice to work on legal issues concerning children. It was interesting work but the
Ministerial briefings weren't really working for me. I decided to contact Philip again to
see if the offer to work on the commentary was still open. As only Philip can do, he made
the necessary arrangements to make it happen. So, I leapt into the unknown, resigned
from my job and in October 2000 I started work on a project that was supposed to last
twelve months! Eighteen years later—a period that just happens to coincide with the
duration of childhood under the Convention—this project has finally come to an end.

During this time much has happened. When I started, the Committee had not issued
one general comment. By the time I submitted the final manuscrip, it had issued twenty-
three. A vast and expanding body of literature and jurisprudence has emerged in which
the meaning of the Convention and its various provisions have been discussed and exam-
ined. On a personal level, T have sat beside both my parents as they drew their final breath
and I have been blessed to have four children—Grace, Chatlie, Tess, and Will—with my
wife and best friend, Lorraine. For a long time now, children, the role and responsibilities
of parents, and children’s rights have been both my work and family life.

As I reflect back over this time, the gap between my knowledge of children’s rights
in 2000 compared to 2018 is as stark as night and day. I have lost far too much sleep
worrying about when and indeed, whether, the commentary would ever get published.
However, a gestation period of 18 years has its upsides. It has allowed me to engage with a
vast body of literature on the Convention and to enlist the support and expertise of a tal-
ented group of scholars who have made a wonderful contribution to the commentary. It
has also offered me the opportunity to test the implementation of the Convention and its
underlying values in practice. I have had the pleasure of working with scholars and practi-
tioners in the areas of urban planning, juvenile justice, policing, media, local government,
child protection, judicial education, children’s health, education, early childhood, law re-
form, and international aid and development. What has this taught me? That as a lawyer
and legal scholar, even after eighteen years, I still have much to learn about how other
disciplines can contribute to the realization of children’s rights. It has also taught me that
despite its almost universal ratification, the Convention still remains poorly understood.
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When giving a presentation about the Convention I often ask the participants to list
the first three words that come into their head to describe children. The answers invari-
ably include terms such as ‘vulnerable’, ‘innocent’, ‘immature’, in need of ‘protection’,
and ‘the future’. I explain that these labels aren’t wrong but they reflect a deficit model of
childhood in which children are defined exclusively by reference to their vulnerabilities.
I try to explain that under a rights-based approach there is also a need to see children as
having evolving capacities, expertise, and agency and that as adults we need to take meas-
ures to support children to express their views, to listen to them carefully, and to take
them seriously. I recognize, however, that there is still a long way to go before we all know
how to do this effectively.

Indeed, on a personal note I know how difficult it is to embrace this model in practice.
Away from my desk, I have spent many hours as a literacy helper in my children’s classes
and as a coach of their junior cricket, basketball, football, and soccer teams. Every class,
every training session, every game has become an opportunity to explore and reflect on
what it means to adopt a rights-based approach to matters involving children. I have also
tried to parent four children with the provisions of the Convention constantly rattling
around inside my head. What has this taught me? That the implementation of this treaty
can be difficult. It requires a reorientation of values and misplaced assumptions regarding
children that as adults, we have unconsciously internalized. Despite eighteen years of
writing and lecturing about the need to enable children to express their views and treat
them seriously I still find myself returning to my own home and wondering whether I ac-
tually do this myself when I am parenting. Indeed, when you're supposed to be an expert
in children’s rights and your 16-year-old daughter tells her mum that she can’t speak to
dad because he doesn’t listen (true story), it’s a reminder that the translation of theory into
practice requires a large dose of self-reflection.

So, as I close off on what has been and will be the single largest research project of
my life, my hope is that this large collection will not just contribute to a greater under-
standing of the meaning of each right under the Convention. My greater aspiration is
that it might contribute in some small way to a degree of self-reflection on the part of
all those whose work impacts directly or indirectly on the lives of children—parents just
like me who struggle to do the right thing for their children, teachers, doctors, policy
makers, police, armed forces, politicians, judges, social workers, urban planners, jour-
nalists, sports coaches, health professionals, and the list could go on. This process of self-
reflection starts not by reading this commentary. It starts by being genuinely prepared
to listen to children, to hear their views in whatever way we can enable them to express
them, and to treat them seriously.

With this in mind, I want to recall one of the last entries that Anne Frank wrote in her
diary. It’s a passage that I often read to myself and my students:

So, if you're wondering whether it’s harder for the adults here than for the children, the answer is
no, it’s certainly not. Older people have an opinion about everything and are sure of themselves
and their actions. It’s twice as hard for us young people to hold on to our opinions at a time when
ideals are being shattered and destroyed, when the worst side of human nature predominates, when
everyone has come to doubt truth, justice and God.

Anyone who claims that the old people have a more difficult time in the Annex doesn't realise
that the problems have a far greater impact on us. We're much too young to deal with these prob-
lems, but they keep thrusting themselves on us until, finally, we're forced to think up a solution
though most of the time out solutions crumble when faced with the facts. It’s difficult in times like
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these: ideals, dreams and cherished hopes rise within us, only to be crushed by grim reality. Its a
wonder I haven’t abandoned all my ideals, they seem so absurd and impractical. Yet I cling to them
because, in spite of everything, I believe that people are truly good at heart.!

Anne’s views demand that we listen to her; they demand that we listen to all children;
that we remember what it was to be a child; that we see the world again through those
eyes and remember how hard some things can be when you are a child living in a world
constructed and controlled by adults; they demand that we treat the views of all children
seriously; that we nurture rather than crush the dreams of children; and they demand that
we act in ways that affirm rather than displace Anne’s faith that ‘people are truly good at
heart’. This all starts with the simple act of listening,.

' Anne Frank, Diary of a Young Girl (Penguin Books England 2000) 329-30.
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The UN Convention on the Rights of the Child (‘CRC’, ‘the Convention’) was adopted
by the UN General Assembly on 20 November 1989 and came into force on 2 September
1990. It remains the most widely ratified human rights treaty and provides an extra-
ordinary catalogue of rights for children. Its impact has been extensive. Its influence
can be seen in the content of national constitutions,' judicial decision-making,” the
work of international and national institutions,® law reform,* policy development,’

! See eg John Tobin, ‘Increasingly Seen and Heard: The Constitutional Recognition of Children's Rights’
(2005) 21 South African Journal on Human Rights 86.

% See eg: John Tobin, ‘Judging the Judges: Are Judges Adopting the Rights Approach in Matters Involving
Children’ (2009) 33 Melbourne University Law Review 579; Helen Stalford, Katherine Hollingsworth,
and Stephen Gilmore (eds), Rewriting Childrens Rights Judgments: From Academic Vision to New Practice.
(Hart 2017).

3 See eg Philip Alston, John Tobin, and Mac Darrow, Laying the Foundations for Children’s Rights (UNICEF
Innocenti Insight 2005).

# See eg Laura Lundy, Ursula Kilkelly, Bronagh Byrne, and Jason Kang, 7he UN Convention on the Rights of
the Child: A Study of the Legal Implementation in 12 Countries (UNICEF United Kingdom 2012);
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2 Introduction

advocacy efforts,® service delivery, and research concerning children across a multitude
of disciplines.” Whether it be in a resolution of the Security Council or on the wall of a
maternal health clinic, the Convention has been found to be deserving of a place of sig-
nificance in a remarkably vast range of matters concerning children at the local, national,
regional, and international level.

This is to not to suggest that the Convention is without its detractors, has necessarily
transformed the lives of all children, or is necessarily known to every individual who
works with/or on matters concerning children. It is after all an international human
rights treaty and like its normative siblings, it harbours progressive ambitions in areas
ranging from health and education to juvenile justice and child protection, the realiza-
tion of which will be gradual and time consuming. That said, it has already contributed
to ‘a qualitative transformation’ in the status of children as the holders of rights®*—an idea
that must now surely be taken seriously.” It also continues to bear its imprint on matters
concerning children and provides the foundation for discussions about children’s rights.

These discussions can take all manner of directions—philosophical (should children
have rights?);' strategic (what is the best way to persuade others to recognize children’s
rights?);'! practical (how should we implement children’s rights);'? and legal (what is the
meaning of the rights for children under the Convention?). It is this last discussion that
is the focus of this Commentary. Although the interpretation of human rights treaties
has attracted significant attention, this is never an easy task and the Convention provides
no exception. It contains no definitions section and many of its terms are expressed in

¢ See eg CRIN (Children’s Rights International Network) https://www.crin.org (accessed 18 May 2018);
Jude Fernando, ‘Children’s Rights: Beyond the Impasse’ (2001) 575 Annals of American Academy of Political
and Social Science 8, 10 (noting that advocacy for international children’s rights is ‘one of the most powerful
movements of the twentieth century’).

7 See eg: the scholarship published in the International Journal of Children’s Rights; Martin Ruck, Michele
Peterson-Badali, and Michael Freeman (eds), Handbook of Children’s Rights: Global and Multidisciplinary
Perspectives (Routledge 2017); Wouter Vandenhole, Ellen Desmet, Didier Reynaert, and Sara Lembrechts
(eds), Routledge International Handbook of Children’s Rights Studies (Routledge 2015) Part 1; Didier Reynaert
et al, ‘A Review of Children’s Rights Literature since the adoption of the United Nations Convention on the
Rights of the Child’ (2009)16 Childhood 518; Ann Quennerstedt, ‘Children’s Rights Research Moving into
the Future—Challenges on the Way Forward’ (2013) 21 International Journal of Children’s Rights 233; Laura
Lundy and Laura McEvoy, ‘Children’s Rights and Research Processes: Assisting Children to (in)Formed Views’
(2011) 19 Childhood 129; Laura Lundy, Laura McEvoy, and Bronagh Byrne, ‘“Working with Children as
Co-researchers: An Approach Informed by the United Nations Conventions on the Rights of the Child’ (2011)
22 Early Education and Development 714.

8 Alston, Tobin, And Darrow (n 3) ix.
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International Journal of Children’s Rights 5.

10 See eg: John Tobin, ‘Justifying Children’s Rights’ (2013) 21 International Journal of Children’s Rights
395; David Archard, Children, Rights and Childhood (Routledge London 2004); John Eckelaar, “The import-
ance of thinking that children have rights’ (1992) 6 International Journal of Family Law 221; Didier Reynaert
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Journal of Children’s Rights 155; Rosalind Dixon and Marta Nussbaum, ‘Children’s Rights and a Capabilities
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Strategic Considerations’ in Invernizzi. and Williams (n 5) 61.
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broad and ambiguous terms. Thus, the aim of the chapter is threefold. First, it offers a
brief history of the Convention; second, it outlines the scope of the commentary; and
third, it details an interpretative methodology to guide the interpretation of the articles
in the Convention.

The central argument is that the broad formulation of the rights under the Convention
invites a lively and dynamic discussion about the meaning of these rights. Such dis-
cussions are to be encouraged and can be seen in the debates generated by the work
of the Committee on Rights of the Child (‘CRC Committee’, ‘the Committee’) in its
discussion days, the process for the drafting of its general comments and the responses
to its concluding observations. That said, there is still a need to remain conscious that
the ambiguity of the Convention’s provisions provides a constant opportunity to align
the meaning of these provisions with the values and preferences of the individual inter-
preter. Such ‘result driven jurisprudence’® may well be persuasive among those who share
similar expectations with respect to the meaning of the Convention, but its influence is
unlikely to extend much further.

Thus, it is suggested that when interpreting the Convention, consideration should be
given to adopting an approach that is likely to produce the most persuasive meaning.'4
Within the context of international law, as a minimum this requires an application of
the accepted conventions regarding the interpretation of international human rights
treaties especially the general rule of interpretation as set out in article 31 of the Vienna
Convention on the Law of Treaties." It is further suggested, however, that an application
of the general rule will not produce #he meaning for each article under the Convention. As
such, the persuasiveness of a meaning being offered for any article under the Convention
will be enhanced if it is not only principled, but also practical, coherent and context
sensitive.

I. The Adoption of the Convention
A. The 1924 Declaration on the Rights of the Child

The Convention is not the first international instrument to deal with children’s rights.'®
On 26 September 1924 the Fifth Assembly of the League of Nations adopted the
Declaration on the Rights of the Child, also known as the ‘Geneva Declaration’. This in-
strument was largely based on a draft prepared by Eglantyne Jebb, the founder of Save
the Children UK, who in the aftermath of the experiences of children during World

War I saw a need to consolidate international efforts to protect children from harm.'” Its

13 Jeremy Waldron, ‘Judges as Moral Reasoners’ (2009) 7 International Journal of Constitutional Law 2, 6.

14 John Tobin, ‘Seeking to Persuade: A Constructive Approach to Human Rights Treaty Interpretation’
(2010) 23 Harvard Human Rights Journal 201.

5 Vienna Convention on the Law of Treaties (‘VCLT’) (adopted 23 May 1969, entered into force
27 January 1980) 1155 UNTS 331.

16 See: Alston, Tobin, And Darrow (n 3) 3-8 (outlining the stages in the development of international
efforts to protect children and their rights); Zoe Moody, “Transnational Treaties on Children’s Rights: Norm
Building and Circulation in the Twentieth Century’ (2014) 50 Paedagogica Historica 151, 152 (examining
the history of children’s rights at the international level and arguing that the ‘an interdisciplinary approach is
required to take into account the multiple facets of children’s rights, which cannot be solely considered as a legal
concept, an educational evolution or a social construction’).

'7" Alston, Tobin, And Darrow (n 3) 4. See also Clare Mulley, 7he Woman Who Saved Children: A Biography
of Eglanytne Jebb: Founder of Save the Children (Oneworld Publications England 2009). The other great figure
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provisions reflect a welfare approach with an emphasis on the provision of assistance to
children in need. For example, article 1 requires that ‘the child must be given the means
requisite for its normal development” and article 2 provides that ‘the child who is hungry
must be fed, the child that is sick must be helped, the child that is backward must be
helped, the delinquent child must be reclaimed and the orphan and waif must be shel-
tered and succoured’. Indeed, the Geneva Declaration contains no provisions that could
be considered civil and political rights and children were merely to be seen but not heard
under this instrument. Despite this welfarist orientation, according to the historian of the
UN Childrens Fund (‘UNICEF’) the adoption of the Declaration marked ‘the formal
establishment of an international movement for children’s rights’.'* Although this claim
remains open to question, ‘the Declaration provided the inspiration for much that was to
follow’"? in terms of international efforts to protect children.

B. The 1959 Declaration on the Rights of the Child

The period following World War II represented a watershed in the development of inter-
national human rights law, first with the adoption of the Universal Declaration of Human
Rights and then the International Covenants. Children are certainly mentioned in these
instruments— again largely through a welfare lens with an emphasis on the obligation
of states to provide children with special care and protection.?” However, the most sig-
nificant milestone for children’s rights during this post-war period came with the adop-
tion by the UN General Assembly of the Declaration on the Rights of the Child on 20
November 1959.! This instrument, which traces its origins to debates within the Social
Commission of the Economic and Social Council (ECOSOC’) from as early as 1946,*
was intended to build on the Geneva Declaration. In 1947 the Social Commission recom-
mended that ‘even though great weight should be given to the Geneva Declaration’, the
proposed Charter should nevertheless include additional principles which ‘would trans-
form the document into a United Nations Charter of the Rights of the Child embodying
the main features of the newer conception of child welfare’.”?

Although the adoption of the 1959 Declaration was considered to be ground breaking
in several respects,** its greatest significance lay in the fact that it ‘gave a broad imprimatur
to the concept of children’s rights per se’.> That said, it still failed to include any traditional
civil and political rights for children beyond protection against non-discrimination and
it maintained a focus on welfare concerns with an emphasis on the protection rather
than the empowerment of children.”® As a consequence, there remained a reluctance for
major international agencies working with children to move beyond a welfare approach.”

in the history of children’s rights is Janusz Korczak, the Polish paediatrician who became a champion for
children’s rights and courageously choose to accompany orphaned children in his care to the gas chambers in
Treblinka during the second world war: Martha Ignaszewski et al, ‘Dr Janusz Korszak and his legacy’ (2013)
55 BC Medical Journal 108.

18 Maggie Black, The Children and the Nations: The Story of UNICEF (UNICEF Sydney 1986) 199.

19" Alston, Tobin, And Darrow (n 3) 4.

2 See International Covenant on Civil and Political Rights (ICCPR’) art 24(1); International Covenant on
Economic Social and Cultural Rights (ICESCR’) art 10.

21 United Nations General Assembly (‘UNGA’) Resolution 1386 (XIV) of 20 November 1959.

22 Alston, Tobin, And Darrow (n 3) 5; Office of the United Nations High Commissioner for Human
Rights, Legislative History of the Convention on the Rights of the Child (United Nations 2007) (‘Legislative
History’) 4-25 (detailing the drafting history and debates concerning the adoption of the 1959 Declaration).

» Legislative History (n 22) 4. 24 ibid 4. % ibid 4. 26 ibid 4. ¥ ibid 6.
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There was also a degree of institutional scepticism about the value of the 1959 Declaration.
This is reflected in the comments of the Director of the UN’s Division on Human Rights
at the time who wrote that he ‘had some reservations about the wisdom of adopting such
a declaration ... I also thought there was something wrong with our priorities. It was
easier to draft a declaration on the rights of children than to devise practical measures for
the protection of human rights’.®

C. The 1989 Convention on the Rights of the Child

Leaping forward another two decades, 1979 was proclaimed by the UN General
Assembly as the International Year of the Child in recognition of the twentieth anniver-
sary of the adoption of the 1959 Declaration.”” In preparation for this event, in 1978
the Polish government submitted a draft Convention on the Rights of the Child to the
UN Commission on Human Rights.** The Commission on Human Rights agreed to es-
tablish an open-ended working group to discuss the idea of a convention for children.?!
There was an expectation that the Polish draft, which was largely based on the 1959
Declaration, would be readily accepted by states.*? Indeed a resolution from UN General
Assembly requested the Commission on Human Rights ‘to organize its work on the draft
on the convention on the rights of the child ... so that the draft of the convention may
be ready for adoption if possible during the International Year of the Child’.** History
shows, however, that this expectation was never met and the drafting process endured ten
long years of negotiation and compromise before the Convention was finally adopted by
the Working Group in 1989.%

In his account of the drafting process, Adam Lopatka, the Chairman/Rapporteur of
the Working Group, has explained that a range of challenges frustrated this process: the
tension between the USA and former Soviet Union; tactics of obstruction from some
countries; and the submission of a large number of proposals; which all consumed
considerable drafting time.** Nigel Cantwell, the coordinator and spokesperson for the
Non-Governmental Organization (NGO’) Ad Hoc Group involved in the drafting
of the Convention has also explained that the response to the original proposal ‘was
hardly a wave of unbounded enthusiasm’.** Some states complained that the ‘wording
of the draft was unsuitable for a treaty and overlooked many rights that needed to be
incorporated’.’” There was also a reluctance on the part of NGOs to embrace the idea
of the Convention.?® Indeed UNICEF, which now champions the Convention, was
initially sceptical of the utility of an international instrument dealing with children’s

% John Humphrey, Human Rights and the United Nations: A Great Adventure (Transnational Publishers
Dobbs Ferry 1984) 255-56.

2 UNGA Resolution 31/169 on an International Year of the Child adopted on 21 December 1976.

3 See Legislative History (n 22) 32-34. 31 ibid.

32 Adam Lopatka, ‘Introduction’ in Legislative History (n 22) xxxviii.

3 UNGA Resolution 33/166 on the ‘Question of a Convention on the Rights of the Child’ adopted on 20
December 1978 without a vote; Legislative History (n 22) 49.

3 See Lopatka (n 32) for a summary of the drafting process. For a full account of the drafting history see
Legislative History (n 22) Part 2.

% Lopatka (n 32) xxxviii.

3 Nigel Cantwell, “Word that Speak Volumes: A Short History of the drafting of the CRC’ in Jane Connors,
Jean Zermatten, and Anastasia Panayotidis (eds), 18 Candles: The Convention on the Rights of the Child Reaches
Majority (Institut international des droits de I'enfant Switzerland, 2007) 21, 21.

37 ibid. 38 Lopatka (n 32) xxxviii; Cantwell (n 36) 21.
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rights.? This attitude shifted part way through the drafting process when its Executive
Director, James Grant, recognized that the Convention would be so important and
influential that UNICEF had to be actively involved in the drafting process.*” He sub-
sequently committed UNICEF both physically and financially to resolving the draft of
the Convention before 1989, the thirtieth anniversary of the 1959 Declaration.*! Other
international organizations such as the International Labour Organization (‘ILO’), the
United Nations Educational, Scientific and Cultural Organization (UNESCO’) and
the International Committee of the Red Cross (‘(ICRC’) also became more actively in-
volved in contributing to the drafting process as did NGOs under the umbrella of the
NGO Group.#

The input of these non-state actors although uncoordinated and unproductive in the
early years of drafting,’ ‘had unprecedented impact’ on the final text of the Convention.*
Ultimately, however, as is the case with any international treaty, it was the states involved
in the Working Group that resolved and adopted the actual text of the Convention.
Significantly, the Working Group adopted all provisions on the basis of consensus, which
meant that any state effectively had the capacity to veto a proposal.*> Unsurprisingly there
were issues on which states disagreed vehemently—the definition of childhood being
one of the most contentious*>—and another being the minimum age for recruitment
and participation in armed conflict.”” However, given that any state had the capacity to
effectively derail agreement on any provision, it is remarkable that consensus was actually
achieved to enable the Working Group to adopt a draft Convention even after ten years.

The compromises required to arrive at this point were not without consequences and
concern was expressed that the ‘standards set in some articles in the draft convention were
too low’.%8 The counterpoint made at the time, however, was that this was necessary to
enable ‘States with limited resources to ratify the Convention’.* Moreover, the inclusion
of article 41 serves as a safeguard by providing that ‘[n]othing in the present Convention
shall affect any provisions which are more conducive to the realization of the rights of the
child and which may be contained in ... the law of a State party ... or ... International
law in force for that State’. As such the Convention, although ambitious in its aspirations
for children, actually represents the minimum standards agreed to by states with respect
to the treatment of children within their jurisdiction.

On 20 November 1989 the UN General Assembly adopted the Convention and
opened it for signature. Under article 49, twenty ratifications were required before the
Convention could enter into force. This was achieved in a staggeringly short period
of time largely due to the concerted effort of James Grant, the Executive Director of
UNICEE who lobbied every state in the world to ratify the Convention.”® The result

3 Lopatka (n 32) xxxviii; Cantwell (n 36) 21. 4 Lopatka (n 32) xxxix. 41 ibid.

2 ibid.

% Cantwell (n 36) 23-24 (explaining that in 1983 a group of NGOs decided to set up the NGO Ad
Hoc Group for the Convention which allowed NGOs to prepare coherent proposals and allocate designated
spokespersons on specific themes).

% ibid 29. See also Cynthia Price Cohen, “The Role of Nongovernmental Organizations in the Drafting of
the Convention on the Rights of the Child’ (1990) 12 Human Rights Quarterly 137.

# Lopatka (n 32) xxxix. 6 ibid xli. 47 Cantwell (n 36) 25. 4 ibid.

¥ ibid.

0 Jimmy Carter, ‘Foreword’ in Richard Jolly (ed), fim Grant: UNICEF Visionary (UNICEF Innocenti
Florence) 11, 16.
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was that the Convention came into force on 2 September 1990 and has for many years
has enjoyed almost universal ratification. Indeed, the only state still not a party to the
Convention remains the United States of America which signed the Convention on 16
February 1995 but has refused to raify ic.”!

II. The Scope and Structure of the Commentary

A. A Focus on Substantive Rights

This Commentary aims to provide an analysis of the meaning of articles 1 to 40 of
the Convention and its first two optional protocols, the Optional Protocol on the
Involvement of Children and Armed Conflict®™® and the Optional Protocol on the Sale
of Children, Child Prostitution and Child Pornography.” It does not attempt to offer
any commentary on the preamble and articles 41 to 54 of the Convention or the
Optional Protocol to the Convention on the Rights of the Child on a Communications
Procedure.” This is not to suggest that the preamble, these additional articles, and the
third Optional Protocol are not deserving of analysis. The decision to exclude these
parts of the Convention and the third Optional Protocol was influenced by a number
of considerations.

The first and most pressing was logistical. This project has already taken eighteen years
and if it were to examine every provision of the Convention and every Optional Protocol
it is unlikely to have ever been completed. Thus, hard decisions had to be made. The pre-
amble was excluded on the grounds that it is non-binding and there is very little practice
that could shed light on its meaning. Articles 41-54 were omitted from the scope of this
commentary on the basis that with the exception of article 41,% they generally concern
procedural arrangements and do not contain any substantive rights for children. For the
same reason, the third Optional Protocol has also been excluded from the Commentary.
These omissions mean that the Commentary does not offer a comprehensive analysis of
the entire Convention and #// its Protocols. That said, these omissions could still become
the subject of an additional volume to the complement this commentary at some time in
the future. Moreover, in the interim there are other commentaries and scholarship that

! See United Nations Treaty Series https://treaties.un.org/Pages/ViewDetails.aspx?src= TREATY&
mtdsg_no=IV-118&¢chapter=48&clang=_en accessed 15 May 2018 (providing the dates on which states
signed, ratified, and acceded to the Convention and details regarding state declarations and reserva-
tions); Howard Davidson, ‘Does the UN Convention on the Rights of the Child Make a Difference?’
(2014) 22 Michigan State International Law Review 497 (discussing the considerable involvement of
the United States in drafting the Convention, its reluctance to ratify the Convention, and the attendant
consequences).

>2 Adopted by UNGA Resolution A/RES/54/263 of 25 May 2000; entry into force 12 February 2002.

? Adopted by UNGA Resolution A/RES/54/263 of 25 May 2000; entry into force 18 January 2002.

> Adopted by the Human Rights Council 14 July 2011 A/HRC/RES/17/18.

> CRC art 41 actually falls within Part I of the Convention and is clearly more than a procedural provi-
sion. It is what is typically referred to as a savings clause and provides that nothing in the Convention shall
affect any provisions which are more conducive to the realization of the rights of the child and which may
be contained in ‘(a) The law of a State party; or (b) international law in force for that State’. See generally
Deborah Russo, ‘Addressing the Relation between Treaties by Means of ‘Savings’ Clauses’ in (2015) 85 British
Yearbook of International Law 133.

o
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offer guidance with respect to those articles under the Convention that are omitted from
this commentary® and the third Optional Protocol.”

B. The Structure of the Commentary

Although a number of scholars have contributed chapters to this Commentary, consid-
erable effort has been made to ensure a degree of coherence in the approach to the many
and varied provisions under the Convention. This necessarily involved a greater degree of
interaction with contributors than is commonly the case. Differences in both style and
substance inevitably arise in a project of this size. However, it is hoped that the process
adopted has led to the production of a reasonably coherent body of work. To assist in
achieving this end, each chapter is dedicated to an article under the Convention and con-
sists of four parts: an introduction; an analysis of the article; an evaluation of the article;
and a select bibliography.

The introduction seeks to offer some general observations in relation to the right under
discussion. It offers, for example, a discussion of the historical status of the right, its con-
temporary significance, and its underlying values. Where appropriate, the introduction
includes a brief discussion of the article’s relationship with other provisions of the CRC
and other international human rights instruments. The introduction also identifies the
key issues for interpretation that arise under the article and will generally offer a summary
with respect to the resolution of these issues.

The second part of each chapter provides the commentary for each right. It is designed
to offer an in-depth analysis of the text of each article. The structure of this analysis will
depend on the structure of the article itself. Generally speaking however, each chapter
offers a discussion as to the scope of the right in question and the nature of the obligation
imposed on states with respect to that right. The methodology used to generate this com-
mentary is discussed below. Importantly, the goal of the commentary is not to ‘resolve’
every issue that might arise under each article or focus on a range of diffuse case studies.
Instead the aim is to identify the fundamental principles that should guide and inform
the understanding of each right so that these principles and this understanding can be
applied by those who read the commentary to a range of diverse case studies in practice.

The evaluation section for each chapter provides an opportunity to draw together some
of the observations made during the analysis relating to the article’s strengths, weaknesses,
unresolved issues, and future development. Finally, the select bibliography is designed to

>¢ See eg: Rachel Hodgkin and Peter Newell, fmplementation Handbook for the Convention on the Rights of
the Child (3rd edn, UNICEF 2007); Sharon Detrick, A Commentary on the United Nations Convention on the
Rights of the Child (Brill 1999); Micke Verheyde and Geert Goedertier, A Commentary on the United Nations
Convention on the Rights of the Child, Articles 43—45: The UN Committee on the Rights of the Child’ in
André Alen, Johan Vande Lanotte, Eugeen Verhellen, Fiona Ang, Eva Berghmans, and Mieke Verheyde (eds),
A Commentary on the United Nations Convention on the Rights of the Child (Brill 2006).

57 See eg: Trevor Buck and Michael Wabwile, “The Potential and Promise of Communications Procedure
under the Third Optional Protocol to the Convention on the Rights of the Child’ (2013) 2 International
Human Rights Law Review 205; Rhona Smith, “The Third Optional Protocol to the UN Convention on the
Rights of the Child>—Challenges Arising Transforming the Rhetoric into Reality’ (2013) 21 International
Journal of Children’s Rights 305. See also: Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR
Commentary (2nd edn, NP Engel 2005) 819-909; Martha Freeman et al, 7be UN Convention on the Elimination
of All Forms of Discrimination Against Women: A Commentary (OUP 2012) 60879 (each providing a commen-
tary on several provisions under the first optional protocol to the ICCPR and CEDAW which are similar to
those found in the 3rd optional protocol to the Convention).
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identify the key scholarly works (primarily but not exclusively any leading monographs
and journal articles) relevant to the article.

A detailed account of the drafting history is not included as a separate section in each
chapter. This decision was made for three reasons. The first was to keep the overall length
of the Commentary within manageable limits. The second was that it was considered to
be more useful and appropriate to incorporate the noteworthy aspects of the drafting his-
tory into the main body of the textural analysis consistent with article 32 of the Vienna
Convention on the Law of Treaties.’® The final reason is that in 2007 the Office of the
High Commissioner in collaboration with Save the Children produced a detailed account
of the drafting history of the Convention which is readily available on line.” As such, the
inclusion of a separate section on the drafting history for each article in the commentary
would have served a limited function.

III. A Methodology for Interpreting the Convention
A. Methodology Matters

Too often engagement with the Convention is unaccompanied by any explanation as
to the methodology being employed to generate the meaning of its provisions. Even the
CRC Committee rarely outlines the principles and methodology it employs to generate its
general comments or concluding observations.®’ It is also common for advocates, policy
makers, service providers, professionals, and even academics to read the Convention
through the prism of their own subjective values and agendas to generate meanings that
accord with these same preferences and agendas. It is easy to do given the malleability
of the text of the Convention. This malleability may well be one of the strengths of the
Convention as it allows for interpretations that can accommodate the changing needs
and circumstances of children and address matters that may not have been anticipated at
the time of drafting.®’ However, the Convention’s malleability is also accompanied by a
risk that in the absence of any agreed constraints on the interpretative process, its provi-
sions can be readily stretched to accommodate broad and competing agendas. This creates
a real risk of divergence and disagreement with respect to the meaning of the Convention.

% Vienna Convention on the Law of Treaties art 32:

Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the appli-
cation of article 31, or to determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.

59 Legislative History (n 22) available on line at: https://resourcecentre.savethechildren.net/library/legislative-
history-convention-rights-child-volume-1. See also: http://legal.un.org/avl/ha/crc/cre.html (providing links to
the original preparatory documents relating to the drafting of the Convention).

0 Kerstin Mechlem “Treaty Bodies and the Interpretation of Human Rights’ (2009) 42 Vanderbilt Journal
of Transnational Law 905 (arguing that the work of the human rights treaty bodies often suffers from methodo-
logical weaknesses and a lack of coherence and analytical rigor, which compromise the legitimacy of their work).

¢ Laura Lundy and Ursula Kilkelly, ‘Children’s Rights in Action: Using the UN Convention on the Rights
of the Child as an Auditing Tool’ (2006) 18 Child and Family Law Quarterly 331 (arguing that the malleability
of the Convention addresses the concerns of those who fear that the Convention will age with time); Tobin,
Justifying Childrens Rights (n 10) 40 (arguing that the malleability of the Convention is one of its greatest
strengths and offers the potential for a dynamic and inclusive evolution of children’s rights in which children
must play an active role, consistent with their evolving capacities).
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To an extent, a level of disagreement is inevitable given the indeterminacy of language.
Indeed, it is unrealistic to expect that agreement will always be reached with respect to
the meaning of every aspect of every article under the Convention. That said, radical
indeterminacy—a label often directed at terms such as the ‘best interests of the child—
leaves us with nothing. Thus, the challenge is to persuade others beyond the converted to
accept a meaning for each article under the Convention from among a suite of potential
meanings. In order to meet this challenge, there is a need to adopt a methodology for
the interpretation of the myriad of terms and phrases within the Convention that will be
rigorous and persuasive. There is also a need to be transparent with respect to the process
being used to generate # meaning for each article so that others can both understand and
critique the suitability of this process and the veracity of the meaning it produces for the
articles under the Convention.

What then is the most persuasive method for the interpretation of the Convention?
My argument is that it must consist of four qualities—it must be principled, practical,
coherent, and context sensitive. It is to the meaning of each of these considerations that
I now turn.

B. A Principled Interpretation
1. The General Rule

Under international law, the default position when seeking to bring legitimacy to the
interpretation of an international treaty is the general rule of interpretation under art-
icle 31(1) of the Vienna Convention on the Law of Treaties (‘VCLI).%? This provision
states that:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to
its terms ... in their context and in light of its object and purpose.

For good measure the provisions of the VCLT also allow recourse to subsequent practice
amonyg states, other relevant rules, and the travaux préparatoires of a treaty as additional
tools by which to resolve the interpretative dilemma.®® Thus there is an expectation that
for the interpretation of the provisions of the Convention to be persuasive it must, as a
minimum, engage with, and apply, the general rule of treaty interpretation under the
VCLT and consider, where appropriate, the travaux préparatoires for the Convention.
Although necessary, such an approach is insufficient given that it has been widely ac-
knowledged, even at the time of its adoption, that the inherent elasticity associated with
an application of the general rule under the VCLT is incapable of producing zbe deter-
minate meaning of a treaty.®® First, there is the issue of which interpretative approach

62 See eg: Richard Gardiner, Treaty Interpretation (2nd edn, OUP 2015) 5; Manfred Nowak, UN Covenant
on Civil and Political Rights: CCPR Commentary (2nd edn, NP Engel 2005) xxvi—xxvii; Marsha Freeman,
Christine Freeman, and Beate Rudolf (eds), 7he UN Convention on the Elimination of Discrimination Against
Women: A Commentary (OUP 2012) 13; James Hathaway, 7he Rights of Refugees Under International Law
48-73 (CUP 2005); Matthew Craven, The International Covenant on Economic Social and Cultural Rights: A
Perspective on its Development 7-8 (OUP 1995).

03 VCLT arts 31(2)—(3), 32, 23. %4 Gardiner (n 62) 5.

® Joseph Weiler, ‘Prolegomena to a Meso-theory of Treaty Interpretation at the Turn of the Century’
(Feb. 14 2008) (unpublished manuscript, International Legal Theory Colloquium, Institute for International
Law and Justice, New York University School of Law) 5-6; Ulf Linderfalk, ‘Is Treaty Interpretation an Art or
a Science? International Law and Rational Decision Making’ (2015) 26(1) European Journal of International
Law 169; Gardiner (n 62) 5.
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takes precedence—the textual, contextual, teleological, or historical? Second, the textual
approach assumes an understanding as to the ‘ordinary meaning’ of a term in an inter-
national treaty which will invariably be contentious. Consider for example terms under
the Convention such as ‘a child’s best interests’; the obligation to give ‘due weight to
a child’s views; a child’s right to the ‘highest attainable standard health'—the ordinary
meaning of these terms is far from readily apparent.

It is true that the limitations of a formal textual approach are recognized by the inclu-
sion of a requirement to consider the broader ‘context—an acknowledgement that the
ordinary meaning of a word cannot be ascribed in isolation.®® But the inclusion of a re-
quirement to consider context raises a question as to how widely ‘context’ is to be under-
stood.”” To a certain extent the ‘objects and purpose’ of a treaty will assist in the resolution
of this dilemma by contributing to an understanding of the ‘context’. But the teleological
approach is not without its own problems. First is the question of priority: ‘what signifi-
cance is to be attached to them [zhe object and purpose] in comparison with other factors?
And secondly what is the method of ascertaining them’.%®

The preamble of a treaty may assist with respect to this second question.”” But an
examination of the preamble of any international human rights treaty will generally yield
an answer which is expressed at such a high level of abstraction that is unlikely to narrow
the interpretative inquiry. The preamble to the Convention is no different in this respect.
It is clear that childhood is entitled to special care and assistance but views will differ as
to what care and assistance means. The use of a smack to discipline a child may be con-
sidered appropriate guidance and care by one parent but a form of abuse by another. It
is also clear from the preamble that the family, as the fundamental group of society, is
deserving of special protection. But what is the definition of a family? Some might insist
on an opposite sex couple who have children conceived in wedlock whereas other will
embrace a same-sex relationship in which the partners care for children conceived via a
surrogate or assisted reproductive technology.

There still remains the possibility to make recourse to the drafting history of the
Convention to resolve any interpretative dilemmas. However, most commentators have
recognized the limits of the drafting history as a means of resolving interpretative dis-
putes.”® This is not to say that the drafting history is irrelevant. However, its signifi-
cance and role should not be overstated. Thus, while the directives under the VCLT must
inform and constrain the interpretation of the Convention, they will not produce its
meaning. Other considerations will necessarily come into play when advancing an inter-
pretation of its provisions.

¢ See Land Island and Maritime Frontier Dispute (El Sal v Hond) 1992 ICJ 351, at 719 (separate Opinion
of Judge Bernandez).

7 Francis Jacobs, ‘Varieties of Approach to Treaty Interpretation: With Special Reference to the Draft
Convention on the Law of Treaties Before the Vienna Diplomatic Conference’ (1969) 18 International and
Comparative Law Quarterly 318, 334.

% ibid 337. See also: Myres McDougal, “The International Law Commissions Draft Articles Upon
Interpretation: Textuality Redivivus (1967) 61 American Journal of International Law 992, 993, (‘Lest it be
thought that the references to “context” and to “object and purpose” are intended to remedy the blindness and
arbitrariness of “ordinary meaning”, context is immediately defined as including mere text).

© Case Concerning Rights of Nationals of the United States of America in Morocco (Fr v US) 1952 1CJ. 176,
196 (‘the purposes and objects of this Convention were stated in its Preamble’); Asylum Case (Colom v Pern)
1950 IC]J 266, 282.

70 See Tobin, Seeking to Persuade (n 14) 223-24.
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2. Special Rules for Human Rights Treaties

There is a widespread, albeit contested, view that human rights treaties, as a form of spe-
cial regime, warrant a special interpretative methodology.”! These special principles have
been largely developed by the European Court of Human Rights,’* which has held that
an interpretation of the rights under the European Convention on Human Rights and
Fundamental Freedoms must be one which:

* ‘is most appropriate in order to realize the aim and achieve the objective of the treaty
not that which would restrict to the greatest possible degree the obligations undertaken by
States (emphasis added)’;”

¢ will ‘make its safeguards practical and effective’;’* and

* adopts a dynamic interpretation that responds to evolving standards.”

A similar approach has been adopted by the Inter-American Court of Human Rights’
and to a lesser extent some of the United Nations human rights treaty monitoring
committees.””

These principles, although contentious, should also be used to inform the interpret-
ation of the Convention. They require a generous interpretation as to the scope of each
right’® and a restrictive approach when interpreting any limitations which can be imposed

/I Gardiner (n 62) 474-77; Mark Toufayan, ‘Human Rights Treaty Interpretation: A Postmodern Account
of its Claim to “Speciality”” Center for Human Rights and Global Justice Working Paper Number 3,
2005; ] G Merrills, 7he Development of International Law by the European Court of Human Rights (2nd edn,
Manchester University Press 1993) chs 4-5 (detailing methods of interpretation and principle of effective-
ness); Rudolf Bernhardt, “Thoughts on the Interpretation of Human Rights Treaties’ in Franz Matscher and
Herbert Petzold (eds), Protecting Human Rights: The European Dimension Studies in Honour of Gerard | Wiarda
(Ist edn, Heymanns 1988) 65.

72 See generally: Francis Ost, “The Original Canons of Interpretation of the European Court of Human
Rights’ in Mireille Delmas-Marty (ed), 7he European Convention for the Protection of Human Rights: International
Protection versus National Restrictions 285; E C ] Mosler, ‘Problems of Interpretation in the Case Law of the
European Convention of Human Rights’ in Fritz Kalshoven et al (eds), Essays on the Development of the
International Legal Order in Memory of Haro T van Panhuys (Sitjhoff & Noordhoft 1980).

73 See eg Wemboff v Germany 2 ECtHR (ser A) 55, 8 (1968). See also eg Minister of Home Affairs v Fisher
[1980] AC 319, 328 (Lord Wilberforce: noting that the interpretation of human rights treaties requires a gen-
erous interpretation that avoids ‘the austerity of tabulated legalism suitable to give individuals the full measure
of the fundamental rights and freedoms referred to’).

74 See eg Loizidou v Turkey App No 15318/89, 29 Eur HR Rep 99, 72 (1995) (Commission Report).

7> See eg Iyrer v United Kingdom App No 5856/72, 2 Eur HR Rep 1 (ser A) (1978).

76 The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of
Law, Advisory Opinion, 1999 Inter-Am Ct HR (ser A) No 16 (1 October 1999) paras 114-15.

77 See eg: Human Rights Committee, ‘General Comment No 6: The Right to Life’ (30 April 1982) UN
Doc HRI/GEN/1/Rev.7 paras 4, 5 in which the Human Rights Committee stressed the obligations of states
to take ‘effective measures to prevent the disappearance of individuals’ [and] ‘noted that the right to life has
been too often narrowly interpreted. The expression “inherent right to life” cannot properly be understood
in a restrictive manner, and the protection of this right requires that States adopt positive measures’; Judge
v Canada Comm No 829/1998, CCPR, 78th sess, (2002) UN Doc CCPR/C/78/D/829/1998 para 10.3
explaining that the ICCPR ‘should be interpreted as a living instrument and the rights protected under it
should be applied in context and in light of present day conditions). See also Committee on the Elimination
of Discrimination Against Women, ‘General Comment No 25 Temporary Special Measures’s UN Doc HRI/
GEN/1/Rev.7 270, 3, in which the Committee stated that ‘(t)he Convention is a dynamic instrument’;
‘Tssues relating to Reservations made Upon Ratification of Accession to the Covenant of the Optional
Protocols or in Relation to Declarations under Article 41 of the Covenant’ (1994) UN Doc CCPR/21/
Rev.1/Add.6.

78 See eg Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381 (7 September
2009) (Aust) Warren CJ, para 80 (‘human rights should be construed in the broadest possible way’).
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on a right.”” However, their application will still not produce a determinate meaning for
each provision. Inevitable tensions will arise, for example, regarding the measures re-
quired to make the enjoyment of a child’s right ‘effective’. Debate will also endure re-
garding how far the principle of dynamic interpretation can be used to extend the scope
of a right beyond what was intended by states as reflected in the travaux préparatoires.”°
The prospect of these controversies means that there is a need to identify the additional
considerations required to generate a persuasive account as to the meaning of the rights
under the Convention.

C. A Clear and Practical Interpretation

In light of the high level of abstraction that characterizes the Convention, the interpret-
ative process must be directed at achieving increasing levels of clarity as to the content of
a human right. As Maarten Bos has emphasized, the interpretative process must not only
be ‘an activity ... designed to clarify the text of a written manifestation of law, it must also
be cognizant of the need to ensure that the interpretation offered is capable of application
to the realities of daily life and practice’.®' Clarity and practicality are therefore essential
attributes of an interpretative process that seeks to produce a persuasive interpretation.

The requirement that the interpretation of a right under the Convention must be clear
and practical is perhaps so obvious that its identification as a specific element of a persua-
sive interpretation could be considered unwarranted. Surely every act of interpretation
would instinctively be guided by these features? In practice however, reliance on instinct
raises the risk that the subjective preferences of an interpreter will be insufficiently atten-
tive to the need to ensure that the interpretation offered is clear and practical. As Vagts
has explained, the focus must be on the practical with ‘less attention given to finding ‘the’
right way of interpreting ... than on identifying techniques that clarify, that help achieve
the target of the drafters and that further a fruitful interaction between the writers and the
readers of documents’. ¥ The interpretation offered must be ‘socially manageable’ and
‘action guiding’® rather than being so ambitious and demanding that implementation
becomes impossible even with the best of intentions.

D. Coherence

A persuasive interpretation of the rights under the Convention must also demonstrate
coherence both in its reasoning and coherence within the international legal system.®

7> United Nations, Economic and Social Council, Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Political Rights (1985) UN Doc E/CN.4/1985/4
Annex, A.3.

8 See eg: Eirik Bjorge, The Evolutionary Interpretation of Treaties (OUP 2014); Christian Djeffal, Staric
and Evolutive Treaty Interpretation: A Functional Reconstruction (CUP 2015); Shai Dothan, ‘In Defence of
Expansive Interpretation in the European Court of Human Rights Part II: Interpretation in International Law
Symposium’ (2014) 3 Cambridge Journal of International and Comparative Law 508.

81 M Bos, “Theory and Practice of Treaty Interpretation’ (1980) Netherlands International Law Review 3, 15.

82 Detlev Vagts, “Treaty Interpretation and the New American Ways of Law Reading’ (2003) 4 European
Journal of International Law 472, 473.

% James Griffin, On Human Rights (OUP 2009) 37-39 (arguing that the criteria for assessing the justifica-
tion of a human right is whether its obligations are ‘socially manageable’).

84 Charles Beitz, The Idea of Human Rights (OUP 2009) 163.

% Leonor Moral Soriano, ‘A Modest Notion of Coherence in Legal Reasoning. A Model for the European
Court of Justice’ (2003) 16 Ratio Juris 296, 296.
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Although the two are interconnected, as Soriano explains, ‘[t]heories of coherence in
legal reasoning focus on the arguments and on how the given arguments are connected’
whereas ‘coherence in the legal system focuses on fitting a decision into the legal system
and on the fitting together of all components of the legal system’.%

1. Coberence in Reasoning

Coherence in reasoning essentially involves the provision of arguments to support prem-
ises. The coherence of these arguments is assessed by reference to the connectedness of
their underlying reasons—what Soriano calls their ‘supportive structures.”™ Of particular
relevance are: the number of supportive relations; the length of the supportive structure;
the strength of the support; and the capacity for what is termed ‘netting’ of reasons.®® This
netting of reasons is actually a common feature of attempts to interpret human rights
standards. The body or person interpreting a right will almost invariably enlist the work
of a human rights treaty body, a relevant special rapporteur, domestic courts, commenta-
tors, and/or other experts to support their interpretation.

The reasons underlying recourse to the interpretative work of other actors are seldom
if ever acknowledged. Perhaps this approach is considered so self-evident that no explan-
ation is warranted. However, it remains important to expressly acknowledge why such an
approach is necessary, namely, to enhance and defend the coherence and rigour of the
interpretation being offered. Moreover, an active awareness as to the reason for ‘netting’
the views of other actors guards against a tendency to simply import such views into the
meaning of the right under interpretation. In the case of the Convention, it demands that
careful consideration must be given to critically assessing whether the reasons underlying
the views of the CRC Committee are actually convincing and persuasive. Consideration
must also be given to the extent to which the interpretative work of other bodies which
may have been developed in light of the experiences of adults remains relevant and ap-
plicable to children.

The final point to make is that coherence in the reasoning offered to justify an interpret-
ation of a right under the Convention can be further strengthened by the ‘netting’ of reasons
from non-legal sources.®® Where appropriate efforts should be made to draw on the insights
from other disciplines such as health, education, and psychology, to support the meaning of
a right under the Convention. Indeed, this is a highlight of this Commentary, which seeks
to draw insight from a broad and diverse range of disciplines when mapping out the con-
tours of each article. Critically, the existence of a coherence in reasoning that only satisfies
the expectations of the legal interpretative community will be of little benefit and udility if
it is unable to appeal to those disciplines that actually develop and deliver the policies that
impact on the lives of children.

2. System Coberence

At the international level, the International Court of Justice has also held that ‘an inter-
national instrument has to be interpreted and applied within the framework of the entire

8 ibid 296-97. 87 ibid 310-20.

8 ibid 311-19. The idea of netting reasons is used in contrast to the idea of chained reasons. It is preferred
because it is considered to better reflect the need to pursue the interconnectedness and reciprocal nature of
reasons as opposed to the simple cumulation of independent chains of reasons. ibid 310-11.

8 ibid 311-19.
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legal system prevailing at the time of the interpretation’.?® Such a position indicates that the
interpretation of the rights under the Convention must pursue coherence with the system of
international law as a means to enhance its persuasiveness. This pursuit of system coherence
must be directed at an interpretative outcome which is considered coherent when examined
(a) within the context of the other provisions of the Convention—what I have termed ‘in-
ternal system coherence’ and (b) the entire system of international law—'external system
coherence.”!

Internal system coherence aligns with the requirement under article 31(2) of the VCLT
that the context in which a treaty is to be interpreted extends to a consideration of the
text of the treaty itself. In practical terms it means, for example, that the best inter-
ests principle under article 3 must be interpreted in light of the obligation to hear a
child’s views under article 12. External system coherence (or ‘systemic integration’ as it
is often described by other commentators) is slightly more complicated given the frag-
mentation of international law. In relation to this issue there are however some principles
outlined in the International Law Commission (‘ILC’) Fragmentation Study that offer
assistance.”” First, ‘[i]n international law there is strong presumption against normative
conflict’. ?* The application of this presumption supports a preference for harmonization
or systemic integration. Such an approach works well in resolving any apparent conflicts
that may arise between the provisions of the Convention and other treaties such as the
International Covenant on Civil and Political Rights (ICCPR’) and the International
Covenant on Economic Social and Cultural Rights (ICESCR’) which have an object and
purpose which is broadly similar. Thus, for example, harmonization offers an appropriate
interpretative guideline with respect to the resolution of apparent conflicts between the
formulation of for example the right to health under the CRC and ICESCR or the gen-
eral articles regarding implementation of rights under the CRC and the twin Covenants.
Unless there is evidence in the drafting history to suggest that an alternative meaning
was intended, the interpretation of similar provisions in different human rights treaties
should pursue harmonization.

Harmonization cannot however resolve genuine conflicts between norms under inter-
national law.”* When this occurs with respect to a provision under the Convention two
considerations are relevant. First, article 41 of the Convention provides that where a

9 Legal Consequences for States of the Continued Presence of South Afvica in Namibia 1971 IC]J 6. See also
Campbell McLachlan, “The Principle of Systematic Integration and Article 31(3)(c) of the Vienna Convention’
(2005) 54 International and Comparative Law Quarterly 279, 280 (arguing that VCLT art 31(3)(c), which
requires that any relevant rules of international law must be taken into account in the interpretative process,
‘expresses a more general principle of treaty interpretation, namely that of systemic integration within the
international legal system’).

91 This concept of external system coherence secks to accommodate and exceed the requirement under
VCLT art 31(3)(c) that the application of the general rule under art 31(1) take into account any relevant rules
of international law applicable in the relations between the parties. The requirement of external system coher-
ence requires a consideration of not just these rules but the entire system of international law especially the pro-
visions of other human rights treaties but also other multilateral treaties and regimes within international law.

92 TLC, ‘Fragmentation of International Law: Difliculties Arising from the Diversification and Expansion
of International Law'—Report of the Study Group of the International Law Commission (13 April 2006) UN
Doc A/CN.4/L.682 (ILC Fragmentation Report). See also: Adamantia Rachovitsa, ‘Fragmentation of
International Law Revisited: Insights, Good Practices, and Lessons to Be Learned from the Case Law of
the European Court of Human Rights' (2015) 28(4) Leiden Journal of International Law 863; Adamantia
Rachovitsa, “The Principle of Systemic Integration in Human Rights Law’ (2017) 66(3) International &
Comparative Law Quarterly 557.

9 ILC Fragmentation Report (n 92) para 37. % ibid para 42.
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higher standard exists, this standard must prevail. Conversely, if the Convention offers
the higher standard relative to another international standard, the standard under the
Convention must prevail.

The second consideration involves the principle of lex specialis, (that special law dero-
gates from general law) which is the ‘accepted maxim of legal interpretation and technique
for the resolution of normative conflicts’.”> With respect to its impact on the interpret-
ation of a right under the Convention, it demands that where there is a special rule that
is relevant to the potential scope of that right under another instrument, that special rule
should inform the interpretation of the right under the Convention.”® The principle of lex
specialis can thus be used to perform a type of harmonization function. However, such a
technique also indicates that there are limits with respect to the extent to which the inter-
pretative process can expand the meaning and content of a right under the Convention.
This is because the coherence of the international legal system will be undermined if the
interpretative process seeks to extend the boundaries of a right under the Convention
beyond another special rule with a more precisely delimited scope of application.”” Care
must therefore be taken to maintain the distinction between lex lata and lex ferenda when
interpreting the Convention—the law as it is and the law as it might be.”®

E. Context Sensitivity

It is now widely accepted that, rather than being natural and immutable, the content of
international law is always contextualized.” As Justice Higgins, former President of the
International Court of Justice, explains, A refusal to acknowledge political and social fac-
tors cannot keep law “neutral”, for even such a refusal is not without political and social
consequence. There is no avoiding the essential relationship between law and politics.”*°
For Justice Higgins it follows that, ‘the assessment of so-called extra-legal considerations
is part of the legal process’.!”" What these considerations are and the extent to which they
should inform the interpretative process remains a matter for debate. As a minimum,
however, it is suggested the interpretation of the Convention must demonstrate sensi-

tivity to context in at least two respects — the local and the global.

1. Local Context Sensitivity

The role, meaning, and place of culture within the interpretation of human rights remains
contentious. It is clear that rights discourse can be used in a hegemonic way to displace,
devalue, and colonise all other competing agendas.'® It is also clear, as Philip Alston has
explained, ‘[jlust as culture is not a factor which must be excluded from the human rights

% ibid para 56.

% ibid para 60 (‘lex specialis may also seem useful as it may provide better access to what the parties
have willed’).

%7 ibid para 57.

% Rosalyn Higgins, Problems and Process: International Law and How We Use It? (Clarendon Press 1994) 10.

9 See eg: Bruno Simma and A Paulus, “The Responsibility of Individuals for Human Rights Abuses in
Internal Conflicts: A Positivist View’ in Stephen Ratner and Anne Marie Slaughter, 7he Methods of International
Law Studies (Studies in Transnational Legal Policy No 38 ASIL 2004) 23, 29; Siegfried Wiessner and Andrew
Willard, ‘Policy Orientated Jurisprudence and Human Rights Abuses in Internal Conflict: Toward a World
Public Order of Human Dignity’ in Ratner and Slaughter (ibid) 47, 48.

19 Higgins (n 98) 5. 101 ibid.

102 See eg David Kennedy, ‘The International Human Rights Movement: Part of the Problem?’ (2001) 14
Harvard Human Rights Journal 101.
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equation so too must it not be accorded the status of a meta-norm which trumps human
rights’.' What remains unclear however is where to draw the line. The principle of local
context sensitivity represents an attempt to allow the social, cultural, and political values
of a state to play a role in developing an understanding of the meaning of the rights under
the Convention.

The means by which to demonstrate local context sensitivity when interpreting the
Convention is assisted by an examination of the margin of appreciation doctrine devel-
oped under the European Convention on Human Rights.!* The principle, which is not
expressly provided for within international human rights treaties and has been the subject
of significant criticism, was developed by the European Court in an attempt to allow
states a margin of discretion in the measures required to comply with their obligations
under the European Convention in light of the particular circumstances within the State
Party. Although the initial application of the principle was largely confined to the context
of assessing the reasonableness of limitations imposed upon rights by a state, it is now also
used to inform determinations as to the scope of a right.!®

The rationale underlying the justification for the doctrine is the perceived need to
accommodate cultural diversity within the States Parties to the Convention.!% After
undertaking a careful analysis of the case law of the Court, Arai-Takahashi concluded
that ‘[tJhe doctrine’s only defensible rationale ... is to enable the Strasbourg Court to
provide endorsement of the maintenance of cultural diversity, ensuring to the citizens
of Europe the means to articulate and practice their preferred values within a multicul-
tural democracy’.!” Such an observation is significant in the context of any attempt to
articulate an interpretative approach to the Convention that remains sensitive to the
socio-political context within a state. Despite the fact that the margin of appreciation has
its dissenters,'% it remains a necessary interpretative technique.'®”

193 Philip Alston, “The Best Interests Principle: Towards a Reconciliation of Culture and Human Rights’
in Philip Alston (ed), 7he Best Interests of the Child: Reconciling Culture and Human Rights (OUP 1994) 20.

104 ibid (also advocating this approach). See also Matthew Craven, 7he International Covenant on Economic
Social and Cultural Rights: A Perspective on its Development (OUP 1995) 115-16 (advocating this position with
respect to the obligations of states under the ICESCR). The literature with respect to the principle is exten-
sive. However, the work of Howard Charles Yourow, 7he Margin of Appreciation Doctrine in the Dynamics of
European Human Rights Jurisprudence (Kluwer Law International 1996) provides one of the more comprehen-
sive insights into the operation of this doctrine. See also Alastair Mowbray, Cases and Materials on the European
Convention on Human Rights (2nd edn, OUP 2007) 629-34.

105 See Yourow (n 104) 183.

106 ibid 195-96; Humphrey Waldock, “The Effectiveness of the System Set Up by the European Court of
Human Rights’ (1980) 1 Human Rights Law Journal 1,1 (arguing that the margin of appreciation doctrine was
designed to ‘reconcile the effective operation of the Convention with the sovereign powers and responsibilities
of governments in a democracy’).

197 Yutaka Arai-Takahashi, 7he Margin of Appreciation Doctrine and the Principle of Proportionality in the
Jurisprudence of the ECHR (Intersentia 2002) 49.

198 See eg: Timothy Jones, “The Devaluation of Human Rights under the European Convention’ (1995)
6 PL 430; Ronald MacDonald, “The Margin of Appreciation” in Ronald MacDonald, Franz Matscher, and
Herbert Petzold (eds), 7he European System for the Protection of Human Rights (Martinus Nijhoff 1993) 124
(expressing concern that the doctrine obscures the reasons for a court’s decisions).

109" See: Jereon Schokkenbroek, “The Basis, Nature and Application of the Margin of Appreciation
Doctrine in the Case Law of the European Court of Human Rights’ (1998) 19 Human Rights Law Journal
30; Paul Mahoney, ‘Marvellous Richness of Diversity or Invidious Cultural Relativism?’ (1998) 19 Human
Rights Law Journal 1 (detailing those factors which should influence and inform the scope of the margin
of appreciation).
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As a general rule the scope of a state’s margin of discretion will generally be wider when
there is less agreement within the relevant interpretative community as to the scope of
a particular right. This discretion accorded to states however is not without limits and
there will remain an overarching requirement that the understanding of a right must be
directed towards the effective realization of the object and purpose of the right in ques-
tion. In other words, an approach to interpretation that is context-sensitive must also be
consistent with the requirement that the interpretation offered is principled.

2. Global Context Sensitivity

An awareness of the context in which the interpretation of a human right takes place also
requires an understanding of the tension that marks both the origins and implementation
of the Convention. Although the Convention may act as a legal constraint on the exercise
of state sovereignty, its implementation is still constrained by the reality of state sover-
eignty. Unlike domestic law, where a state cannot as a general rule unilaterally disengage
from domestic adjudicative processes or dismiss their directives, this is a permanent and
accepted feature of the international legal system given its consensual nature. In the ab-
sence of effective coercive measures, dialogue and communication are the tools by which
the standards under the Convention are to be secured. This means that there is an ever-
present risk that states are likely to disengage from and exit any interpretative dialogues
(whether they be with the CRC Committee, NGOs, advocates, or other actors) if they
perceive that the interpretation being offered is discordant with their expectations as to
the scope of the right.

The challenge therefore is to develop an interpretative methodology that is sensitive
to this political reality. A restrictive approach to interpretation is unlikely to antagonize
states. However, interpretative appeasement creates the risk that the object and purpose of
Convention will be subverted in order to avoid antagonizing states. In such circumstances
the interpretative act risks becoming, to borrow the words of Koskenniemi, nothing more
than an ‘apology’.''’ It may be pragmatic but it will not be principled.

Moreover, such an approach, even if it were adopted, would still be unable to address
what are termed here as ‘effectiveness gaps’ in a treaty. These ‘gaps’ include what Dixon
has labelled as ‘blind spots’ and ‘burdens of inertia’ to explain deficiencies within the do-
mestic legislative process that occur for various reasons and require a judicial response to
remedy the subsequent weaknesses in the legislation caused by the existence of such fea-
tures.'!! These terms can also be appropriated to describe deficiencies within the drafting
process of an international treaty like the Convention. ‘Blind spots’ are taken to refer to
those specific issues which were overlooked or unanticipated in the drafting process but
which remain essential to the effective operation of the relevant provision and thus re-
quire the development of an appropriate interpretative response.

‘Burdens of inertia’ refer to those matters that may have been discussed during the
drafting process but which were not specifically included because factors such as time and
political intransigence on the part of some states prevented consensus with respect to an
appropriate formulation. In such circumstances a gap may be left within the text of the
Convention which unless addressed may undermine its effective implementation. Hence,

110 Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (CUP 2005).
"' Rosalyn Dixon, ‘Creating Dialogue about Socioeconomic Rights: Strong-form Versus Weak-form
Judicial Review Revisited” (2007) 5 International Journal of Constitutional Law 391.
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the use of the phrase ‘effectiveness gaps’ to illustrate the areas in which the interpretative
exercise will need to develop an appropriate understanding of the Convention with re-
spect to matters unanticipated or unresolved between states but necessary for the effective
operation of the Convention.

When responding to such gaps it remains important to heed the warning of Lord
McNair that: ‘Conditions should only be implied with great circumspection; for if they
are implied too readily they would become a serious threat to the sanctity of a treaty’.!"?
That said, even McNair was prepared to concede that ‘it is reasonable to expect that cir-
cumstances should arise ... in which it is necessary to imply a condition in order to give
effect to this intention’.!”® At the same time, the need to offer an interpretation of the
Convention that ensures its rights are real rather than illusory for children does not pro-
vide an unfettered license for inflating the terms of a treaty in such a way that the inten-
tions and expectations of states are ignored.

IV. Conclusion

The Convention is a remarkable instrument. Its ambitions are as vast as the scope of its
provisions. Very few stones are left unturned. So many of the issues that would be expected
to feature in an instrument on children’s rights drafted during the 1990s are addressed—
juvenile justice, education, adoption, child labour, family violence, and health care.!'* But
there is so much more—the role of the media, the responsibilities for parents, a child’s
right to an identity, and of course the right of the child to be heard in all matters affecting
him or her. It is little wonder then that the Convention has attracted so much attention.
For anyone secking to advance or address the interests of children, there are likely to be
several provisions of relevance. The precise meaning of these provisions will, however, in-
variably remain an issue for debate—who is a parent? How are the best interests of a child
to be assessed? What is the scope of the right to health? These debates are to be encouraged.
But so too is the need for self-reflection and caution. The is a constant need to consider
whether and the extent to which personal agendas and values might be clouding the inter-
pretation of the Convention. There is also a need to be strategic and consider the extent to
which the interpretation offered has a receptive audience beyond the converted.

Neither this introductory chapter nor the other chapters in this commentary seek to
stifle or control debates about how to determine the meaning of the provisions under the
Convention. Rigorous and ongoing debates are to be encouraged. Indeed, there is a need
to remain mindful of the work of Sally Merry and her ideas about the vernacularization
of human rights whereby local actors appropriate and transform international human
rights standards in ways that adapt and respond to local cultural considerations.'® That
said, there is also a need to recognize that the process of interpreting the Convention is

112 Arnold McNair, 7he Law of Treaties (Clarendon Press, 1961) 436. 113 Tbid 436.

114 See Laura Lundy et al, “What if Children Had Been Involved in the Drafting the Convention on the
Rights of the Child?” in Alison Diduck, Noam Peleg, and Helen Reece (eds), Law in Society: Reflections on
Children, Families, Culture and Philosophy: Essays in Honour of Michael Freeman (Brill 2015).

115 Sally Merry, ‘Crossing Boundaries: Ethnography in the Twenty-First Century’ (2000) 23 Political and
Legal Anthropology Review 127, 129. See also: Sally Merry, The Practice of Human Rights: Tracking Law
Between the Global and the Local (CUP 2007); Didier Reynaert, Ellen Desmet, Sara Lembrechts, and Wouter
Vandenhole, ‘A Critical Approach to Children’s Rights’ in Vandenhole et al (n 7) 1, 7 (noting that ‘children’s
rights depending on the context ... may be interpreted and realized in a different ‘localized’ way’).
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far from simple if the interpretation being offered is to be persuasive. Within the context
of international law, the general rule of interpretation and the special rules for the inter-
pretation of human rights treaties must guide and constrain the interpretation process.
Their application alone however does not produce #he meaning of the text. Thus, there is a
need to provide an account of those additional considerations that should be employed to
generate a persuasive meaning for the provisions under the Convention. I have suggested
that beyond being principled, any interpretative endeavour must also seck to produce a
meaning that is clear and practical, coherent, and context sensitive. Others will take issue
with this approach. This is to be welcomed.

Ultimately, the analysis offered in the chapters to this Commentary provides a detailed
account as to the meaning of the rights under the Convention. Commentators will no
doubt differ with respect to aspects of the interpretations offered and a plurality of voices
with a plurality of views is to be encouraged.''® What is clear however is that there can be
no suggestion that the Convention is simply a collection of vague, aspirational, and am-
biguous terms. For the policy maker, teacher, doctor, social worker, health professional,
academic, judicial officer, and indeed anyone working on matters that affect children, this
Commentary hopefully contributes in a substantial way to an understanding of what is
required to transform the aspirations of the Convention into reality.

JOHN TOBIN*

16 Tt is acknowledged that this commentary focuses on the English version of the Convention and that the
contributors to this collection largely come from Western Europe, North America, and Australia. This is largely
due to my limited ability to travel which has meant that my contacts in children’s rights have been limited
to these regions. It is recognized that scholars, advocates, and policy makers from other regions—Africa, the
Middle East, Latin America, Asia, and Eastern Europe—already have made and will continue to make a sig-
nificant contribution to the understanding of the Convention.

* Thanks to Philip Alston and Laura Lundy for their helpful comments on earlier drafts of this chapter.
All errors and omissions remain my own.
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I. Introduction

A. A Presumptive, Age-Based Conception of Childhood

The concept of the child was well known to international human rights law before the
adoption of the Convention on the Rights of the Child (‘CRC’, ‘the Convention’). The
Universal Declaration on Human Rights (UDHR’) and the International Covenants
on Economic Social and Cultural Rights and Civil and Political Rights all include a
right to special protection for children (ICESCR’ and TCCPR’).! The 1924 and 1959
Declarations on the Rights of the Child are dedicated to the rights of children.? None of

! See: art 25(2) of the Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3d sess,
183rd plan mtg, UN Doc A/810 (10 December 1948) (‘UDHR’); arts 14, 18, 23, and 24 of the International
Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (‘(ICCPR’); arts 10(3) and 12(2) of the International Covenant on Economic, Social and Cultural
Rights (adopted 16 December 1966, entered into force 3 November 1976) 993 UNTS 3 (‘ICESCR); art 19
of the American Convention on Human Rights (adopted signature 22 November 1969, entered into force 19
July 1978) 1144 UNTS 123 (ACHR); and art 18(3) of the African Charter on Human and Peoples’ Rights
(adopted 27 June 1981, entered into force 21 October 1986) 1520 UNTS 217.

* Geneva Declaration of the Rights of the Child of 1924 (adopted 26 September 1924), League of Nations
OJ Special Supplement 21, 43 (1924); and Declaration of the Rights of the Child, GA Res 1386 (XIV)
(10 December 1959).
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22 The Definition of a Child

these instruments, however, contain an explicit definition of a child. This is not to say that
international law completely ignored this issue prior to the adoption of the Convention.
Various ILO Conventions dedicated to the protection of children were adopted long
before the Convention,? as were provisions within international humanitarian law instru-
ments, which include a number of articles that provide age-specific protection.? Article 1
of the Convention, however, represents the first international human rights instrument
to offer a definition of a child.’

Article 1 states that ‘For the purposes of the present Convention, a child means every
human being below the age of eighteen years unless under the law applicable to the child,
majority is attained earlier’. Thus, unlike other human rights treaties, the Convention
adopts a presumption in favour of an age-based conception of childhood. This concep-
tion defines the scope of the Convention—those 20 whom the remaining articles apply. It
does not spell out the content of those rights—what they are rights 7o—nor the manner
in which they apply—that they apply equally and without discrimination to all chil-
dren, in accordance with article 2. Article 1 simply and solely defines who is a child for
the purposes of the Convention and thus determines who is entitled to the rights listed
elsewhere in it.

At the outset, it should be acknowledged that who counts as a child, and who in con-
sequence has the rights listed in the Convention, obviously matters. It should further
be noted that the possession by children of the Convention rights is not unequivocally
a good thing. To have rights rather than lack them is on the face of it to be welcomed.
A holder of rights is entitled to things from which someone who lacks these rights is
excluded. However, it matters greatly which rights are accorded and which, correspond-
ingly, are withheld. The holder of some set of rights may be excluded from the privileges
and benefits afforded to those who hold some other set of rights. Thus, children may
have children’s rights; and adults, by contrast, may have rights that are exclusive to adults,
which may be denied to children.®

Moreover, it also matters why rights are accorded. The reason for affording children
their own particular rights could well be a characterization of children and childhood
that is prejudicial or pejorative to both. Thus, it might be the case that it is because chil-
dren are thought to have certain qualities or features—ones that are not necessarily or
obviously estimable—that they are given their particular set of rights. Further, it might

% See eg: ILO Convention No 58, Convention Fixing the Minimum Age for the Admission of Children
to Employment at Sea (adopted 24 October 1936, entered into force 11 Apr 1939) and ILO Convention No
138, Convention concerning Minimum Age for Admission to Employment (adopted 26 June 1973, entered
into force 19 Jun 1976).

* See eg: arts 14, 23, 24, 38(5), 50, and 89 of the Geneva Convention relative to the Protection of Civilian
Persons in Time of War (adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287; arts
77-78 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection
of Victims of International Armed Conflicts (adopted 8 June 1977, entered into force 7 December 1978) 1125
UNTS; and arts 4(3) and 6(4) of the Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (adopted 8 June 1977, entered
into force 7 December 1978) 1125 UNTS 609. Note that none of these provisions, however, offers an explicit
definition of the child.

> The same definition is contained in art 2 of the African Charter on the Rights and Welfare of the Child
(adopted11 July 1990, entered into force 29 November 1999) OAU Doc CAB/LEG/24.9/49.

¢ Itis important to note that the rights under instruments such as the UDHR, the ICESCR, and ICCPR are
enjoyed by all humans, and not just adults. In practice, however, there is always the risk that an adult-centric
interpretation of these instruments will lead to the denial, neglect, or marginalization of the idea that children
are also entitled to rights.
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also be mistaken to see children as possessed of those qualifying characteristics. Critical
in this context is the CRC’s preambular statement, taken from the 1959 Declaration of
the Rights of the Child, that ‘the child, by reason of his physical and mental immaturity,
needs special safeguards and care’. Rights are given to the child and not to adults in virtue
of a claim about what is special about childhood.

We can express these basic concerns in terms of status and rank.” Human beings
enjoy a moral, political, and legal status that is not enjoyed by non-human animals. The
making of such a distinction is not, of course, uncontroversial but it is generally made
and accepted. The distinction between humans and non-human animals is thus one of
rank. Human beings are ranked above non-human animals. Nevertheless, it is normally
thought that all those who enjoy a particular status do so equally and without any further
distinction of lesser or greater status. In short, members of a status group are of equal
rank. Thus, the UDHR affirms in article 1, that ‘/z/// human beings are born free and
equal in dignity and rights,’ (emphasis added) and, in article 2, that ‘/efveryone is entitled
to all the rights and freedoms set forth in this Declaration, without distinction of any
kind’ (emphasis added).

A distinction of age is one that provides the conventional divide between adulthood
and childhood, and yet it is not mentioned in article 2 of the Convention, whereas dis-
tinctions of other kinds (such as race, sex, language, and religion) are. However, according
rights to children that, by implication, are not accorded to adults raises a question as to
whether children and adults enjoy distinct statuses that may be differently ranked or
simply be equal but nevertheless requiring different measures of protection. Although
the resolution of this philosophical dilemma is not the focus of this chapter, it remains
important to draw attention to such issues. The questions of who is a child, why children
should be entitled to rights and which rights they should be entitled to, are deeply con-
tested.® The text of the Convention may well provide a legal response to some of these
issues but it does not obviate the need to encourage reflection and commentary on the
justification for the approach adopted under the Convention and its consequences, not
just for children but also for adults. Just as there is the risk that granting special rights
to children may exclude them from rights accorded to adults, there is also the potential
for adults to be excluded from rights enjoyed by children but which may be of benefit
to adules.” As such, although the presumption in favour of an age-based conception of
childhood under the Convention may answer a question that was previously ignored
under international human rights law, it does not provide an answer to @/l the questions
concerning the concept of childhood.

7 For an excellent analysis of the concepts of status and rank in the explication of the idea of human dignity,
see Jeremy Waldron, Dignity, Rank, and Rights: The Berkeley Tanner Lectures (OUP 2012).

8 Classic philosophical critiques of the idea that children have rights can be found in: Onora O’Neill,
‘Children’s Rights and Children’s Lives’ (1988) 98(3) Ethics 445; and Laura Purdy, “Why Children Shouldn’t
Have Equal Rights' (1994) 2 International Journal of Childrens Rights 223. Critical surveys of the argu-
ments for and against the ascription of rights to children can be found in: John Tobin, Tustifying Children’s
Rights' (2013) 21 International Journal of Children’s Rights 395; and in David Archard, Children, Rights and
Childhood (3rd edn, Routledge 2014) Part II. A representative collection of philosophical views on children’s
rights can be found in the contributions in ‘Part I: Children and Rights’ in David Archard and Colin Macleod
(eds), The Moral and Political Status of Children (OUP 2002).

? Consider eg the following articles of the Convention, which provide entitlements to children that could
arguably be adapted and extended to adults: sentencing principles (art 40), the express right to be heard in
matters affecting them (art 12), or the right to identity (art 8).
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B. Key Issues

An age-based conception of childhood creates two issues—at what age does childhood
begin and at what age does childhood end? Article 1, however, does not actually define
the beginning of childhood and it also allows for the ‘law applicable to the child’ to dis-
place the presumption in favour of 18 years of age as being the end of childhood. Thus,
there is an issue as to when childhood begins under the Convention and when an applic-
able domestic law could legitimately end childhood at some point less than 18 years of
age. These issues will be the focus of the discussion in this chapter. Two central arguments
will be made. First, there is no principled basis for the claims made by some commen-
tators that the Convention necessarily extends the conception of a child to the unborn
child.' Rather, a principled interpretation of article 1 leads to the unequivocal view that
as a minimum, childhood begins at birth. States certainly enjoy the discretion to extend
childhood to any point preceding birth, including from the moment of conception, but
they are under no legal obligation to adopt such an approach. Second, states can invoke
domestic law to justify the end of childhood at a point less than 18 years of age, but the
legitimacy of any alternative conception of childhood will only be justified in exceptional
circumstances.

II. Analysis of Article 1
A. The Beginning of Childhood

‘The perceived ambiguity with respect to the beginning of childhood under the Convention
arises because article 1 is silent as to when childhood begins and simply refers to ‘every
human being below the age of 18 years'. This in turn invites the question, who is a human
being? Some commentators have argued that this dilemma must be resolved in favour of
extending the Convention to the unborn child"' because the text of the sixth preambular
paragraph of the Convention provides that:

Bearing in mind that ... the child by reason of his physical and mental maturity, needs special safe-
guards and care, including appropriate legal protection, before as well as after birth.

Such an interpretation is flawed for three reasons. First, the preamble of a Convention is
‘not the appropriate place for stating obligations’,'* which are more appropriately located
‘in operative articles of the treaty or in annexes.”'? As such, the preamble is not an opera-
tive part of the Convention and does not itself impose any obligations on states. Second,
it is accepted that the preamble can play an interpretative role but only in circumstances
where the meaning of a term is ‘ambiguous or obscure’.! In international law, it is has

10 See eg Rita Joseph, Human Rights and the Unborn Child (Martinus Nijhoff 2009). Cf Tania Penovic,
‘Book Review: Rita Joseph, Human Rights and the Unborn Child’ (2011) 33 Human Rights Quarterly 229.
See also Alison Duxbury and Christopher Ward, “The International Law Implications of Australian Abortion
Law’ (2000) 23(2) University of New South Wales Law Journal 1.

" See generally Joseph (n 10); Patrick Ferdinands, ‘How the Criminal Law in Australia has Failed to
Promote the Right to Life for Unborn Children: A Need for Uniform Criminal Laws on Abortion Across
Australia’ (2012) 17 Deakin Law Review 43; and Ligia M de Jests, ‘“Treaty Interpretation of the Right to
Life Before Birth by Latin American and Caribbean States: An Analysis of Common International Treaty
Obligations and Relevant State Practice at International Fora’ (2012) 26 Emory International Law Review 599.

12 Richard Gardiner, Treaty Interpretation (OUP 2010) 186. 13 ibid.

14 Philip Alston “The Unborn Child and Abortion under the Draft Convention on the Rights of the Child’
(1990) 12 Human Rights Quarterly 156, 171.
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never been accepted that a child or other terms such as ‘human being’ or ‘human person’
extend to an unborn child.”® Although, the American Convention on Human Rights
explicitly extends the right to life to a person from the moment of conception,'® this ap-
proach was rejected during the drafting of the Convention.”

Third, the travaux préparatoires reveal ‘that there was no generally shared intention of
using the preambular paragraph’ to expand the definition of a human being to the unborn
child."® Certainly proposals were made to adopt such a definition in the operative part of
the Convention;" however, they were rejected because consensus could not be achieved
on this issue. Indeed, as noted by Philip Alston, the acceptance of the sixth preambular
paragraph was made on the condition that ‘the following interpretative statement would
be placed in the travaux préparatoires on behalf of the entire Working Group’:

In adopting this preambular paragraph the Working group does not intend to prejudice the inter-
pretation of article 1 or any other provisions of the Convention by States parties.?’

As such, the sixth preambular paragraph cannot be relied upon to extend the scope of the
Convention in circumstances where states had actively resisted proposals for a definition
of a child under article 1 that would have extended to the unborn child.

Thus, as Alston explains, the relationship between the preamble and article 1 represents
a ‘“compromise” solution, which had intentionally failed to resolve the issue definitively
one way or the other’.?! However, as he also points out, this compromise:

carefully left the way clear to individual states which might ratify the Convention to adopt what-
ever position they prefer with respect to the rights of the unborn child, provided that act in con-
formity with other applicable provisions of international human rights law.*

Interestingly, several states have felt compelled to enter declarations or reservations
which seek either to prohibit or allow abortion.?® This approach, however, is likely to be
overly cautious and such declarations and reservations are in fact unnecessary since the
Convention defers responsibility for the determination of this issue to states.

B. The Status of the Unborn Child: Three Possible Conceptions

Although the Convention does not impose an obligation on states to extend rights to
the unborn child, it would be inappropriate to assume the Convention, and in particular
the sixth preambular paragraph, have nothing to say about the treatment and status of

15 See generally ibid. See also: Christina Zampas and Jaime Gher, ‘Abortion as a Human Rights-International
and Regional Standards’ (2008) 8 Human Rights Law Review 249, 262-68; Duxbury and Ward (n 10).

16 ACHR art 4. 17" Alston (n 14) 170. 18 ibid.

19" At the second reading of the draft Convention, the Maltese and Senegalese delegations proposed to
extend the protections of the Convention to all human beings from conception’. See Office of the United
Nations High Commissioner for Human Rights, Legislative History of the Convention on the Rights of the Child
(United Nations 2007) (‘Legislative History’) 309 and 311.

20 Alston (n 14) 167. 21 ibid 157.

22 ibid 157. See also Jozef Dorscheidt, “The Unborn Child and the UN Convention on Children’s
Rights: The Dutch Perspective as a Guideline’ (1999) 7 International Journal of Children’s Rights 303, 310.

2 eg Argentina entered a reservation asserting that ‘a child means every human being from the moment of
conception’ and the Holy See declared that ‘the Convention ... will safeguard the rights of the child before as
well as after birth’. In contrast, the UK declared that ‘it interprets the Convention as applicable only following
a live birth’ and Luxembourg declared that ‘the ... Convention presents no obstacle to ... legislation con-
cerning ... the prevention of back-street abortion and the regulation of pregnancy termination’. See UNICEF,
‘Implementation Handbook for the Convention on the Rights of the Child (3rd edn, UNICEF 2007) 2.
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unborn children. If, as is generally accepted, the preamble plays a general inspirational
or hortatory role,* what then can be gleaned from the statement that a child is entitled
to special care and protection before as well as after birth? One possible response is to dis-
tinguish between three different conceptions of the ‘unborn child’, which operate in the
context of providing normative guidance as to what we do and do not owe to those yet
to be born.

In the first and second senses of ‘unborn child’ what is being picked out is what actually
exists before birth, the being in utero. However, in the first sense this being has a status
independent of what comes later and after birth. Indeed, in this understanding of the
phrase, an ‘unborn child’ is thought to enjoy the same moral status as the ‘born child’. For
those opposed to abortion, the destruction of the ‘unborn child’, in utero, is as wrong as
the destruction of a child that has been delivered and is now living outside the mother’s
womb. This sense of ‘unborn child’ is what is centrally at stake in the ethical debate be-
tween those who wish to proscribe and those who wish to permit abortion. The final text
of the Convention avoids any determination on this issue by devolving responsibility
to states on the question of whether childhood extends to the unborn child. Although
the Committee on the Rights of the Child ((CRC Committee’, ‘the Committee’) has re-
frained from entering this contested territory, it has expressed its concern at the practice
of sex-selective abortion in its concluding observations for China® calling on the state to:

strengthen its implementation of existing laws against selective abortions and ... take all ne-
cessary measures to eliminate any negative consequences arising from family planning policies,
including ... unbalanced sex ratios at birth.?

This recommendation was presumably motivated by the CRC Committee’s concern to
ensure gender equality. Indeed, it concerns about the practice of sex selective abortion in
its concluding observations for India are located under its discussion of the right to non-
discrimination.”” However, there remains a question as to whether the CRC Committee’s
mandate extends to such comments given that the Convention defers responsibility to
states to determine the status and arguably the treatment of the unborn child.

On the second sense of ‘unborn child’ what is wrong with what might be done to the
being in utero should be understood only in terms of what might follow for that child once
born. Thus, we know, for example, that prospective mothers can engage in behaviour—
such as the consumption of alcohol or drugs—whose effects are deleterious for the child
yet to be born. If we were to indict the mother in such cases of immoral behaviour (in-
deed if we were criminally to prosecute her or allow the pursuit of a civil action in the
name of the resultant child) we would do so by arguing that what she did harmed her
child. She did this by acting wrongfully towards the child as yet unborn. The harm that

2 Alston (n 14) 171. » CO China, CRC/C/CHN/CO/2 paras 28-29. % ibid para 29.

¥ CO India, CRC/C/IND/CO/3-4 paras 33—34 (expressing concern at the traditions and cultural influ-
ences that perpetuate sex selective abortions and recommending that the state ‘ensure the effective implemen-
tation of the Pre-Conception and Pre-natal Diagnostic Techniques Act so as to prevent sex selective abortions’);
CO India, CRC/C/15/Add.115, para 49 (‘recommending studies to determine the socio-cultural factors which
lead to practices such as female infanticide and selection abortion and to develop strategies to address them.’);
CRC Committee, ‘General Day of Discussion on the Rights of Children with Disabilities, Recommendations’
(6 October 1997) CRC/C/66, Annex V, para 338(d) (urging states to review and amend legislation that ‘de-
nies disabled children an equal right to life, survival and development, including in those states which allow
abortion—discriminatory laws on abortion affecting disabled childrer’).
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motivates the charge of wrongful maternal behaviour is done to the future child and not
directly to the being that exists in utero.

A question arises as to whether it is reasonable to read the Preamble consistently with
this second sense of ‘unborn child’, as enjoining states to protect the future child whilst it
is as yet unborn. This is clearly distinct from an injunction to protect the unborn child i
utero as a being quite independent in its moral and legal status from the child that it will
become. The CRC Committee itself has yet to make any detailed comments with respect
to this potential obligation and it is questionable whether it would have the mandate to
do so given that the Convention does not demand that the unborn child has rights. Thus,
although there may be a strong moral basis to demand state intervention in order to pro-
tect the unborn child from harm, perhaps the CRC Committee’s mandate with respect to
this issue is confined to a hortatory role.

In the third sense of ‘unborn child’ we can refer to possible children, those children that
might come into existence as a result of the reproductive acts and omissions of adults.
It is this sense of ‘unborn child’ that lies at the heart of a rich and intriguing ethical and
jurisprudential literature on procreative ethics. It is a literature considerably influenced by
the work of Derek Parfit on the ‘non-identity’ problem?®® and by the following thought.
So long as the life that is created is better overall, even if only very marginally, than non-
existence, then no wrong is done in bringing that life into being. No one can complain
at having a miserable life if the only alternative is never to have existed and if the life,
however miserable, is nevertheless better than no life at all.

The work done in this area addresses the question of whether we owe very much to
the child yet to be conceived and born beyond the guarantee of a minimally worthwhile
life.”” Some of those who think that the future child is owed more than simply a life
better than non-existence are prepared to argue that the future child has a ‘birthright’.
This is a right at birth to the reasonable assurance of the enjoyment of a range of benefits
across their life.** And one might think of those benefits precisely in terms of what the
Convention guarantees to every child.?! Clearly, if the unborn child, in the third sense
of a future possible child, has a birthright to those rights enumerated in the Convention,
then that right would significantly constrain the exercise by adults of their putative rights
to procreate.

C. The End of Childhood
1. A Culturally Sensitive Approach

Article 1 says that a child is any ‘human being below the age of cighteen years unless
under the law applicable to the child, majority is attained earlier . In other words, it creates
a presumption in favour of an age-based conception of childhood which ends at 18 and
can be rebutted where a state determines that the age of legal majority should be younger.
This test reflects the compromise that was necessary to accommodate the fact that, as

28 Derek Parfit, Reasons and Persons (Clarendon Press 1984) ch 16: “The Non-Identity Problem’.

» For a critical overview of this work see David Archard, ‘Procreative Ethics,” in Steven Luper (ed),
Cambridge Companion to Life and Death (CUD, forthcoming 2014).

3 Joel Feinberg, “Wrongful Life and the Counterfactual Element in Harming’ (1986) 4 Social Philosophy
and Policy 145; reprinted in Joel Feinberg, Freedom and Fulfillment: Philosophical Essays (Princeton University
Press 1992) 3.

31 See David Archard, “Wrongful Life’ (2004) 79 Philosophy 403.
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explained by the French delegation during the initial stages of drafting, ‘the age at which a
child attains his majority varies from one country to another’.** Alternative ages were cer-
tainly proposed during drafting, including a suggestion from some delegates ‘that, since
the General Assembly had set the age-limit at 15 in connection with the International
Year of the Child, the same position should be adopted in the draft convention’.?* There
was also a proposal from Finland to adopt an alternative conception of childhood, which
would have been based on considerations such as the recognition of full legal capacity and
the capacity to enter into contractual relationships, dispose of property, and determine
one’s place of residence.*® However, the consensus view was that 18 was an appropriate
age at which to end childhood for the purposes of the Convention provided states had a
discretion to adopt an earlier age of majority.

For its part, the CRC Committee has repeatedly pressed states to adopt 18 as the end
point for childhood. It has expressed concern where this is not the case® and urged states
to review their ‘legislation to ensure that all children up to the age of 18 receive the pro-
tection they need as provided for in the Convention’.*® Indeed, in its observations for
Namibia it actually went so far as to say that the definition of a child as anyone under
the age of 16 years, is ‘not compatible with the Convention’”’ It is questionable, however,
whether this view is justified given that the text of the Convention clearly anticipates the
possibility for states to use an age other than 18 to define the end of childhood.

The CRC Committee has also been critical of states which adopt 18 as the official age
of majority under national legislation but still tolerate customary practices which adopt
alternative conceptions of childhood based on, for example, the attainment of puberty.®®
The CRC Committee has generally shown little tolerance for such approaches and re-
commended, for example, in its report for Pakistan that ‘the State party ensure the full
harmonization of its legislation as regards the definition of a child so as to define a child
as every human being below the age of 18 years’.* Again it is questionable whether the
text of the Convention supports such an unequivocal position by the CRC Committee.

At the same time, the CRC Committee is arguably within its mandate to demand
that states must at least justify any definition of a child that does not extend to 18 years.
To hold otherwise would be to give license to a state to avoid its obligations under the
Convention by simply reducing the age of majority for reasons of convenience as op-
posed to a need to respect and accommodate long standing cultural or customary con-
ceptions of childhood and adulthood. Interestingly, in its report for Nigeria, the CRC
Committee urged the state party ‘to intensify its ongoing dialogue with traditional and
religious leaders and state authorities to enhance the understanding and importance of
conceptualizing persons under the age of 18 years as children with special rights and
needs guaranteed under the Convention’.*’ This non-directive approach not only sits
more comfortably within the mandate of the CRC Committee but may well be a more

32 Legislative History (n 19) 302. 3 ibid 305. 34 ibid 307.

¥ See eg: CO Albania, CRC/C/ALB/CO/2-4 para 25; CO Vietnam, CRC/C/CNM/CO/3-4 para 27;
CO Cuba, CRC/C/CUB/CO/2 para 22.

% CO Albania, CRC/C/ALB/CO/2-4 para 26. See also CO Myanmar, CRC/C/MMR/CO/3-4 para 34;
CO Thailand, CRC/C/THA/CO/3-4 para 32; CO Bangladesh, CRC/C/BGD/CO/4 para 31(a).

% CO Namibia, CRC/C/NAM/CO/2-3, para 28. See also CO Cuba, CRC/C/CUB/CO/2 para 23.

3 See eg: CO Nigeria, CRC/C/NGA/CO/3-4 para 27; CO Sudan, CRC/C/SDN/CO/3-4 para 28;
CO Pakistan, CRC/C/PAK/CO/4 para 26.

3 CO Pakistan, CRC/C/PAK/CO/4 para 27. 4 CO Nigeria, CRC/C/NGA/CO/3-4 para 27.
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effective approach in extending the conception of childhood within groups whose cus-
tomary practices have no historical links with an age-based conception of childhood that
ends at 18.4

2. Bright Line Rules and the Misperception of Incoherence

The implication of a definition that sets 18 years of age as the indicator of adulthood
might be that a// of the rights subsequently listed in the Convention are to be enjoyed
only by persons below whatever is fixed unequivocally and uniquely within a jurisdiction
as the age of legal majority. Every right is to be enjoyed by every child, and in each state
what counts as a child will be determined by a single age of majority. Nevertheless, states
invariably fix the boundary between adulthood and childhood in terms of the enjoyment
of adulr rights at various ages. Traditionally, considerations such as the voting age, con-
sent to medical treatment, participation in military service, eligibility to marry, the age at
which alcohol may be consumed, at which a driving license may be obtained, at which
paid employment is legal, and so on, are set at different points. Some of these points may
be determined by bright line rules that apply to children as a class, for example, children
cannot drive a car undil they reach the age of 17. In contrast, other rules may involve a
personalized assessment of a child’s capacity to undertake an activity such as consent to
medical treatment.

A question arises as to whether minimum age rules are consistent with the Convention.
Is it not incoherent to define a child as a human being under the age of 18 but then deny
children various entitlements on the basis of ages other than 18? The short answer is no.
In its original Guidelines for Periodic Reports, adopted in 1991, the CRC Committee re-
quested that states provide information within the context of article 1 with respect to
the minimum legal age in relation to, among other issues: legal and medical counselling
without parental consent; medical treatment without parental consent; the end of com-
pulsory education; admission to work; marriage; sexual consent; voluntary enlistment
in the armed forces; and the age of criminal responsibility.* Thus, the CRC Committee
anticipates that states will need to set minimum age requirements in a number of areas
as a measure to ensure protection against the potential harm to children. The real issue
is whether the ages on which these rules are based can be justified as necessary to protect
children’s protective rights under the Convention or unreasonably interfere with their
autonomy rights. It is true that the Convention imposes an obligation on states, parents,
and guardians both to protect children against harm (arts 3, 18, and 19) and to provide
direction and assistance to children in the exercise of their rights (art 5). However, the
exercise of this protection obligation is subject to the evolving capacities of a child, which
anticipates that as a child ages, in the normal course of their development, so too will
their capacity to perform tasks without the need for adult intervention (arts 5 and 12).
Thus, any minimum age rules must be consistent with these overarching provisions.

When undertaking an assessment of the legitimacy of a minimum age-based rule, the
presumption is that such a rule will prima facie constitute interference with a child’s right
(and more specifically differential treatment with respect to a child’s enjoyment of a par-
ticular right on the basis of their age). However, as set out in the commentary on article

41 For further discussion, see John Tobin, 7he Right to Health in International Law (OUP 2012) 317-23.

% Committee on the Rights of the Child, General Guidelines regarding the Form and Content of Initial
Reports to be Submitted by States Parties under Article 44, Paragraph 1(a) of the Convention, UN Doc CRC/C/5
(30 October 1991).
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2 of the CRC, differential treatment alone does not constitute a violation of a right. On
the contrary, and broadly speaking, an interference with a right will be justified where
it is reasonable. This standard will be satisfied where (a) the treatment is consistent with
a valid law, (b) it pursues a legitimate aim, and (c) the measures used to achieve the aim
are proportionate. Moreover, when assessing the proportionality of an age-based restric-
tion, there must a rational connection (or objective evidence) between the aim sought
and the measure used and there must be no other alternative measures reasonably avail-
able that would have also achieved the same aim and minimized the interference with a
child’s right.

In practical terms this means that if a state wished to prohibit children from driving
cars until they reached 17 years of age, it would need to (a) establish a legitimate aim,
(b) provide evidence that is both cogent and persuasive that the age-based restriction was
necessary to achieve that aim, and (c) establish that no other reasonably available meas-
ures would be effective. In this example, the aim of such a rule would be to protect not
only children but also other drivers and pedestrians. Moreover, it is well accepted that
there is strong evidence to support restrictions on children’s ability to drive because of
their physical and neurological development. Thus, an age-based restriction on driving
would be justified. Moreover, the fact that one state may adopt 16 as the minimum age
for driving whereas another state adopts 17, would also be justified as being within the
discretion afforded to states with respect to such matters provided the exercise of this dis-
cretion was informed by the available evidence.

However, what if a child were to produce evidence that he or she personally had the
requisite capacity and maturity to drive a car at an age earlier that the legislative min-
imum? Would there not be an obligation on a state to displace the presumptive min-
imum age rule in favour of the child? The answer to this question depends on the extent
to which it would be reasonable for a state to accommodate individualized assessments
of children’s capacity with respect to those activities that were subject to minimum rule
requirements. Thus, for example, it would be relatively easy for such an assessment in the
case of medical procedures because the child is already presenting before a medical prac-
titioner when they are secking treatment. However, with respect to requests to displace
minimum age-based rules for issues such as driving, employment, or the consumption of
alcohol or tobacco, a state could make a strong argument that individualized assessments
of capacity in these instances would be administratively unworkable, contrary to the ‘the
[state’s] economic and social priorities and needs’,** and therefore unreasonable.

3. The Need to Recognize the Heterogeneity of Childhood

It is surely consistent with any legal definition of childhood—whereby all who fall below
a certain age are deemed to be children—that the class of persons picked out should be
sub-divided into different groups. Moreover, such sub-sets of children are themselves
identified by age as distinct and successive stages of childhood. Hence, we might speak
of neonates, infants, adolescents, and young persons. Moreover, it is also consistent with
according a single set of rights to children that we might accord further and distinctive
rights to each sub-group. Young persons might thus have rights within a criminal justice
system that adults lack and that could not be afforded to infants.

% Gerison Lansdown, 7he Evolving Capacities of the Child (UNICEF 2005) 49. See generally Lansdown’s
discussion at 49-53.
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The CRC Committee has certainly taken the view that children for the purpose of
the Convention should not be conceived of as a homogenous group and explained that:

the implementation of rights should take account of children’s development and their evolving cap-
acities. Approaches adopted to ensure the realization of the rights of adolescents differ significantly
from those adopted for younger children.*

The CRC Committee has further recognized three broad yet distinctive dimensions of
childhood—early childhood, middle childhood, and adolescence. According to the CRC
Committee, early childhood refers to ‘all young children; at birth and throughout in-
fancy: during the preschool years; as well as during the transition to school’.*> Given that
the transition through each of these stages varies among states, the CRC Committee has
proposed ‘as an appropriate working definition of early childhood the period from birth
to the age of 8 years’.“ Middle childhood covers the period from when a child has made
the transition to school to the time when he or she reaches adolescence.”” As the CRC
Committee has recognized, ‘adolescence is not easily defined and that individual children
reach maturity at different ages’.*® That said, it is:

a period characterized by rapid physical, cognitive and social changes, including sexual and repro-
ductive maturation; the gradual building up of the capacity to assume adult behaviours and roles
involving new responsibilities requiring new knowledge and skills.*

Although these conceptions of childhood will be contested by some commentators, the
key point to stress is that children are not a homogenous group. As such, there is need to
ensure that the definition of a child under article 1 is not used to inadvertently deny or
overlook the extraordinary difference in the needs, interests and capabilities of children
over the period from birth until 18 years of age.

4. The Determination of a Person’s Age

In the normal course of events, the registration of a child’s birth consistent with article
7 of the Convention will provide evidence as to the age of a person. In practice, how-
ever, the birth of a child is not always registered, or registered accurately, or the official
record of a child’s birth registration may not be available. In such circumstances, there is
a need to determine whether the person is under 18 years of age and thus a child for the
purposes of the Convention. The CRC Committee in its General Comment No 23 has
indicated that, [tJo make an informed assessment of age, states should undertake a com-
prehensive assessment of the child’s physical and psychological development, conducted
by specialist paediatricians or other professionals who are skilled in combining different
aspects of development.” It has added that such ‘assessments should be carried out in a

# CRC Committee, ‘General Comment No 20: Implementation of the Rights of the Child During
Adolescence’ (6 December 2016) CRC/C/GC/20 (‘CRC GC 20’) para 1.

# CRC Committee, ‘General Comment No 7: Implementing Child Rights in Early Childhood’
(20 September 2006) UN Doc CRC/C/GC/7/Rev.1 para 1.

4 ibid para 4. 47 ibid para 8.

4% CRC GC 20 (n 44) para 5 (The Committee has further explained that its general comment does not seek,
‘to define adolescence, but instead focuses on the period of childhood from 10 years until the 18th birthday to
facilitate consistency in data collection’).

# CRC Committee, ‘General Comment No 4: Adolescent Health and Development in the Context of the
Convention on the Rights of the Child’ (1 July 2003) CRC/GC/2003/4 para 2. See also CRC GC 20 (n 44) para 2.

%% ‘Joint General Comment No 4 (2017) of the Committee on the Protection of Migrant Workers and
their Families and No 23 (2017) of the Committee on the Rights of the Child on State Obligations Regarding
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prompt, child friendly, gender sensitive and culturally appropriate manner’.>! Moreover,
‘documents that are available should be considered genuine unless there is proof to the
contrary and ... [t]he benefit of the doubt should be given to the individual being as-
sessed’.”? Finally, the CRC Committee has recommended that states ‘refrain from using
medical methods based on, inter alia, bone and dental analysis, which may be inaccurate
with wide margins of error’.>

D. Justifying the Distinction between Adulthood and Childhood

Article 1 defines a child as anyone who falls below a certain age. Were that all that is in-
tended by such a definition, then the associated ascription of a normative significance
to the difference between adults and children, signalling what can be done to and by
children as opposed to adults, would be open to serious criticism. The criticism in ques-
tion would be that age alone is a morally arbitrary basis for any difference of normative
treatment. An illuminating parallel is the charge of ‘speciesism’ made philosophically, and
most famously by Peter Singer, in respect of our unwarranted treatment of animals.”* The
argument in question runs as follows: we accord a different moral status to humans and
to non-human animals. This is unjustified. Either it is claimed by those who would de-
fend the distinction of status that the mere difference of species identity suffices to justify
the difference of status. In that case the differential treatment is charged with being ‘spe-
ciesist’ and as wrong in exactly the way that sexism (viewing the mere difference of sex as
sufficient to justify different status) or racism (viewing the mere difference of race as suf-
ficient to justify different status). Or it is claimed that membership of the distinct species
correlates with differences that do justify the difference in status. Such differences would
be in the possession of important features that are morally relevant to the distinction of
status—such as certain capacities (language, reason, sentience). However, this defence of
the distinction in status is vulnerable to the identification of what are termed ‘marginal’
cases, individuals in one species who do not differ in any significant respect from those in
the other. In the case of the human/non-human animal distinction these would include
infants and seriously brain-damaged adult humans.

Thus—to pursue the suggested analogy—it will be charged that marking a distinction—
in respect of the enjoyment of rights—between adults and children on the basis of age
alone is simply ageist. However, the definition offered in article 1 must be understood in
context. Thus, the sixth paragraph of the Preamble to the Convention, already quoted,
affirms that ‘the child, by reason of his physical and mental immaturity, needs special safe-
guards and care.” In other words, the ascription to the child of those rights subsequently
enumerated is not in virtue of age alone but rather in consequence of what is here claimed
to be associated with age, namely ‘physical and mental immaturity’.

However, that qualified claim, and the consequent explication of the significance of
age as a definition of the child, is open to criticism. This criticism is analogous to the
second fork of the disjunctive argument against the defence of any human/non-human
animal difference in status, that which appeals to ‘marginal cases’. In what follows we

the Human Rights of Children in the Context of International Migration in Countries of Origin, Transit,
Destination and Return’ (16 November 2017) CMW/C/GC/4-CRC/C/GC/23 (‘CRC GC 23’) para 4.

o1 ibid. 52 ibid. %3 ibid.
>4 Peter Singer, Animal Liberation: Towards an end to Man'’s Inhumanity to Animals (Harper Collins 1975).
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carefully spell out the kinds of criticism that can be made, and thereby offer a fuller
account of the significance of article 1.

The criticisms fall into broad kinds. First, there is the claim that there is no real distinc-
tion to be made between child and adult. Second, there is the claim that the distinction,
if it can be made, is not such as can justify the normative difference in status. Let us take
each kind of criticism in turn.

E. Childhood as an Enduring Concept

A work that has been hugely influential on the making of any distinction between child-
hood and adulthood is LEnfant et la Vie Familiale sous ’Ancien Régime (1960) by Philippe
Ariés, translated into English as Centuries of Childhood (1962).5° The book is an exercise
in social history whose principal claim is that the ‘concept of childhood’ did not begin to
emerge until the late seventeenth century:

In medieval society the idea of childhood did not exist; this is not to suggest that children were
neglected, forsaken or despised. The idea of childhood is not to be confused with affection for
children: it corresponds to an awareness of the particular nature of childhood, that particular na-
ture which distinguishes the child from the adult, even the young adult. In medieval society, this
awareness was lacking.”®

The evidence Ariés cites comprises the visual representation of children (clothed as adults)
and their uncensored participation in games and practices we would recognize as ap-
propriate only for adults. Since Ariés is explicit that his claim is about an awareness
of the particular nature of childhood, not about affection for children, it can be dis-
tinguished from the claim made in writing by Lloyd de Mause and Lawrence Stone,
amongst others.” This argues that children in the past were cruelly treated, and that such
abuse was regarded as normal; parents displayed only cold indifference to their offspring.

Criticism of Ariés has been of two kinds. The first is that his supporting evidence is
poorly chosen, selective, and does not support his principal claims.’® The second kind of
criticism is that the work shares a general failing of much historical writing on childhood
and the family. This is the tendency to view the modern period as conceptually and mor-
ally superior to the past.”” Indeed there is a “Whig’ view of history as making steady but
incremental progress from past barbarism to present-day Enlightenment. On this view,
how we now view childhood and how we now treat children is the benchmark by which
carlier attitudes and behaviour is judged, and found seriously wanting.

In fact, various claims need to be disentangled. One is that only modernity has a con-
cept of childhood. This seems evidently false. All societies at all periods of history have
marked a distinction of some kind and to some degree between the child and the adult.®

% Philippe Aries, LEnfant et la view familaire sous l'ancien regime (Librarie Plon 1960), translated from the
French by Robert Baldick as Centuries of Childhood (Jonathan Cape 1962).

>¢ Baldrick (n 55) 125.

57 Lawrence Stone, The Family, Sex and Marriage in England 1500—1800 (Harper and Row 1977); Lloyd de
Mause (ed), Zhe History of Childhood, New Edition (Jason Aronson 1995).

5% Two useful overviews of the failings of Aries’ book can be found in Adrian Wilson, “The Infancy of the
History of Childhood’ (1982) 21 History and Theory 132 and Richard T Vann, “The Youth of Centuries of
Childhood (1982) 21 History and Theory 279.

%9 See Alan Macfarlane’s review of Stone (n 57) in Alan Macfarlane, ‘Book Review: Zhe Family, Sex and
Marriage (1979) 18 History and Theory 103.

€ These matters are discussed at greater length in David Archard, Children, Rights, and Childhood (3rd edn,
Routledge 2014) Part L.
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They have obviously done so in different ways, and the boundary between adult and child
has been placed at different points. For example, primitive agrarian communities may set
to work alongside adults those who in developed Western industrial societies would be
regarded as still children.

A claim that makes more sense is that there have been, and perhaps still are, different
understandings of childhood. One way to distinguish this from the previous claim is
by noting the difference between ‘concept’ and ‘conception’. John Rawls, the American
moral and political philosopher, borrows this distinction from the jurisprudential the-
orist, H.L.A. Hart, in order to argue that, whilst all can agree what is meant and required
by the concept of ‘justice —something like the ‘fair and non-arbitrary treatment of all
persons —it is nevertheless controversial what exactly this requires by way of specific rules
of social distribution. Thus, whilst there may be a single, univocal concept of justice, there
are different and competing ‘conceptions’ of justice.®!

One might in very similar ways argue that ‘childhood’ can be understood, simply and
unequivocally, as that stage of human development prior to and distinct from adulthood,
but that it has been conceived in different ways at different times and within different
cultures. The concept of childhood is in this manner single, whereas the conceptions are
possibly many and varied.

The claim that childhood is a modern invention is thus ambiguous between the claim
that only in modernity is there a concept of childhood and the claim that there is a dis-
tinctive conception of childhood in modernity. The former is false although it acquires
some credibility from presuming and employing the modern idea of a ‘concept—an
abstract construction of intellectual deliberation and open to explicit and conscious for-
mulation. If one thinks only of a concept as an idea or thought that may only be implicit
in behaviour or consistent linguistic usage then the first claim (that only modernity has
a concept of childhood) is implausible. The latter claim (that there is a special under-
standing of childhood in modernity) is certainly defensible, and indeed there is much
academic and popular writing about the distinctiveness of a modern view of childhood.
There are thus books such as those by Hugh Cunningham arguing that a modern child-
hood is more extended than pre-modern versions, and by Neil Postman arguing that the
invention and development of television has been destructive of what should be special
about childhood.®

In sum, all societies at all times have had some concept of childhood. However, different
societies at different times have had different conceptions of childhood. The modern con-
ception of childhood is distinctive and importantly different from earlier conceptions.

E Understanding Childhood as a Constructed Concept

One body of academic work that is indebted to the work of Ariés and that trades on some
of the distinctions and ambiguities noted above is that within the emergent discipline
of the sociology of childhood. This argues that childhood is a ‘social construction’. To
make better sense of this claim it helps to introduce and define some terms employed
by philosophers of science. In the first instance, there are ‘natural kinds’. These describe

o' John Rawls, A Theory of Justice, (OUP 1999) 5, citing HLA Hart, 7he Concept of Law (Clarendon Press
1961) 155-59.

2 Hugh Cunningham, 7he Invention of Childhood (BBC Books 2006); Neil Postman, 7he Disappearance of
Childhood (Vintage Books 1996).
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those basic groupings of objects within nature that the physical sciences disclose as
sharing key properties in common. The scientific discovery of these kinds and of their
essential properties is said, in a frequently employed metaphor due to Plato, to ‘carve
nature at its joints’.%>

By contrast are ‘artefact kinds’ which group together those objects that are the product
of human activity; they may share something in common buct this is not an essential,
natural property. Examples would be tables, cutlery, and pens. There are also entirely
arbitrary groupings of random objects such as ‘those queucing every morning for the
Number 19 bus’. Of interest here is the idea of ‘social kinds’. These gather together
objects, most notably persons, whose existence as a group is to be explained by social
causes. Examples would be ‘voters’ or ‘consumers’.%*

Now of social kinds various different things can be and are said. One is that their
existence is entirely a matter of their being regarded as constituting a kind. That one is
thought of as a member of a kind, K, is sufficient to be a member of K. It will also be said
that social kinds are fundamentally normative and not neutral, descriptive terms. It will
be said that there are no natural facts that underlie membership of a social kind. A social
kind is not, in other words, a natural kind, or even a set of natural kinds. It will be said—
and this constitutes the most radical of claims—that a social kind has no real existence.

‘Social kinds’ can, as a concept, be used to great and important critical effect, although
caution is needed in the spelling out of the conceptual work that can be done.® This has
been most notably the case with the categories of ‘race’ and ‘gender’. Thus, it has been
argued by feminists that the notion of ‘gender” and the distinction between ‘masculinity’
and ‘femininity’ is ideological and not rooted within, and to be explained by, the natural
kinds of sex, namely ‘man’ and ‘woman’. Equally, critical race theorists have argued that
the division of humanity into ‘races’ does not map onto any real biological differences.
‘Races’ are not natural kinds.

Now of course individuals can regard themselves as, and be treated as, members of a
race or gender. This self-regard and this treatment by others make a substantial difference
to their lives. To that extent these social kinds have reality. Moreover, critical exposure of
the fact that ‘race’ is a social kind term would not be sufficient to diminish or eliminate
the adverse treatment to which members of a race are subject. To say then that ‘race’ and
‘gender” have no natural or biological basis is not to say, nor does it support the claim that,
they do not exist, that there is no such thing as ‘race’ or ‘gender’.

In terms of ‘children’ the influential claim within sociology of childhood is that child-
hood is a ‘social construction’.®® This draws upon the distinction, even if not it is expli-
citly stated as such, between ‘natural’ and ‘social’ kinds. Thus, just as sex is biological
and gender is social, it will be argued that physical immaturity is a natural fact whereas

¢ Alexander Bird and Emma Tobin, ‘Natural Kinds’" in Edward N Zalta (ed), 7he Stanford Encyclopedia
of Philosophy (Winter 2012), http://plato.stanford.edu/archives/win2012/entries/natural-kinds/ accessed xx.

¢ Muhammad Ali Khalidi, ‘Kinds (Natural Kinds vs. Human Kinds)’ in Byron Kaldis (ed), Encyclopedia of
Philosophy and the Social Sciences (Sage, 2013) (forthcoming).

% Sally Haslanger, ‘Philosophical Analysis and Social Kinds: What Good are our Intuitions?’ (June 2006)
80 The Aristotelian Society, Supplementary Volume 89.

¢ Chris Jenks, Childhood (Routledge 1996); Allison James and Alan Prout, ‘A New Paradigm for the
Sociology of Childhood’ in Allison James and Alan Prout (eds), Constructing and Reconstructing Contemporary
Issues in the Sociological Study of Childhood (Falmer Press 1990) 7; Barry Goldson, ‘“Childhood”: An
Introduction to Historical and Theoretical Analyses’ in Phil Scraton (ed), ‘Childhood” in ‘Crisis’ (University
College London Press 1997) 1.
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‘childhood’ is a social construct. However, the distinction can be overdrawn and the im-
plications of the claim that childhood is socially constructed can be overstated.

Immaturity is not a fixed, constant, and immutable stage of human life. The standard
indices of physical maturation can be reached at different stages. Thus, the average age of
the onset of puberty in both boys and girls has got progressively lower in modern times, at
least within Western societies. The significance of immaturity is also subject to particular
socially constructed understandings.

Rather than represent childhood as either a natural or a social kind term, as being de-
fined by either biology or social facts, it makes better sense to understand it as hybrid of
both. Childhood is that period of human life marked by biological immaturity, as not
being yet fully developed. Yet it is that particular period or stage of life as it has been
understood and interpreted in various different ways. These modes of interpretation in
turn have an irreducible social explanation. Thus, children are not a natural kind, but
neither is ‘childhood’” merely a social construct. Moreover, it would not follow from the
fact that ‘childhood’ is, in part or even in whole, a social construction that it somehow
does not exist. A claim such as that ‘it is quite possible for a culture to exist without
children’® trades on the ambiguity cited earlier between a concept of childhood and par-
ticular conception or social construction of ‘childhood.” Of course, cultures can exist that
lack our understanding of childhood, but a culture literally without children is one that
will eventually die.

G. The Modern Conception of Childhood

The importance of Ari¢s may lie not in the claim that the concept of childhood is a
modern invention but instead in the claim that there is a particular modern conception
of childhood. Its principal features are as follows.®® First, childhood tends now to be more
clearly defined as a distinct, distinctive, and entirely separate stage of human life. To the
extent that this is so, it is easier to represent the normative status of adults and children
as correspondingly different. It is appropriate to do to and for children, in virtue of the
nature of childhood, what it is not appropriate to do to and for adults, in virtue of the
nature of adulthood. The world of childhood is very unlike that of adulthood, and this
understanding is reflected in our modern institutional arrangements, activities, practices,
customs, habits, and cultural outlook.

This conception of childhood is underpinned and reinforced by a cluster of modern
scientific accounts of human development, psychological, social, and biological. These
tend to confirm the view of human maturation as the progress from one stage to another.
Moreover, and this is a second element in the modern conception of childhood, that de-
velopment is progressive. It is a movement from lack and incompleteness to the achieved
and final state of human adulthood. Adulthood is an end-state, a zelos, and childhood is
to be understood as what comes before and merely on the way to that concluding stage.
The movement is from lesser and inferior to more and better. Moreover, the process of de-
velopment is inevitable and it is endogenous. Humans do and must grow; this is written
into the very nature of humanity.

7 Postman (n 62) xi.
6 A fuller explication of what follows can be found in Chapter 3 of Archard (n 8).
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It is worth noting that this view of adulthood as a zelos or end-state seems to presume
that adulthood is achieved in a completed form, that once someone has become an adult
there is no further progress or development. This is evidently false, as the process of mat-
uration that marks the progress from childhood to adulthood does not cease upon the
passing of a notional age of majority. Everybody carries on growing and changing across
lifetimes. Recognition of this fact throws into critical relief the otherwise sharp distinc-
tion between childhood becoming and adult being.

The third and closely related element of the modern conception of childhood is thus
the tendency to view the child’s nature as defined in terms of what it is not, namely an
adult one. It is a ‘privative’ conception of children in the same way that a definition of
‘health’ as the absence of illness is. The contrast would be with a view of childhood that
emphasizes what is distinctive and special about childhood in its own terms. A major in-
fluence here for such a view is Jean-Jacques Rousseau’s insistence in Emile that we need to
consider ‘the child in the child’.*” Overall the contrast between a view of the child as that
which will develop into an adult and of childhood as that which has its own distinctive
character is elegantly summarized as that between ‘becoming’ and as ‘being’.”®

A final feature of the modern conception of childhood is one that emphasizes its es-
sential innocence. The innocence in question is of various forms. It is a moral innocence
understood as an incapacity to see or to do wrong, a freedom from sin. It is an epistemic
innocence understood as a basic ignorance of the full and complex nature of the world
and of adults. It is a sexual innocence construed as an asexual nature, the child neither
knowing of its eventual adult sexuality nor motivated by any sexual desires. Such a pic-
ture, especially in respect of the last, is controversial and is contested by what we have
learned about children in the last 150 years. Nevertheless, the picture of the child as an
innocent is extremely influential and it is underpinned by deep-lying cultural influences
drawn from literature and religion, most evidently Christianity. The picture helps to re-
inforce a certain construal of the child as essentially weak, vulnerable and dependent
upon adults.

The modern conception of childhood to which Ariés and those who follow him draw
attention is of course a recognizably Western conception. It applies to the developed so-
cieties of the global North. Indeed, those patterns of family life, forms of work, social
structures, and levels of economic activity that allow for what he and others characterize
as the separation of adult and child lives, and the related ascription of a distinctive stage
of childhood, are not to be found everywhere in the world. For very many children today
the world they inhabit, live, work and play in, is not, and cannot be, so radically discon-
nected from that of their adult guardians.

H. A Single Conception of Childhood?

If the Convention presumes that a child is anyone under 18 and is, as such, to be thought
of as possessed of a uniform invariant nature meriting the ascription of the same forms
of legal recognition then it would be subject to two major criticisms. It will help, in
concluding this chapter to distinguish between those criticisms and briefly re-emphasize
earlier points by way of reply.

® Jean-Jaques Rousseau, Emile, translated by Alan Bloom (Basic Books 1979).
7 Harry Hendrick, Children, Childhood and English Society 1880-1990 (CUP 1997) 3—4.

ARCHARD/TOBIN



38 The Definition of a Child

One criticism would be that it would be mistaken to assume that a clear bright line div-
ides all adults from all children in respect of the rights each class of person enjoys. It was
argued above that the Convention acknowledges cultural variation in the age of majority
and that the implementation of the Convention is sensitive to such cultural differences.

Moreover, as explained above it is perfectly consistent with the Convention to accord
children some legal rights at an age at which some other legal rights are denied. Thus, one
might fix the voting age at a different age from that at which children can have sex, marry,
drive a car, or purchase alcohol. It was also emphasized that some clear bright line rules
apply to children as a class, whereas other rules may involve a personalized assessment
of a child’s capacity to undertake. Acquiring a licence to drive and being empowered to
consent to medical treatment are, respectively, examples of each.

A second criticism would be that the Convention presumes all children to be imma-
ture, vulnerable and dependent to the same degree. However, childhood is understood
by the Convention as being complex and continually evolving.”' Thus, as the capacity of
a child develops so too must adult respect for the child’s evolving autonomy (art 5). Far
from being reduced to an object of intervention and protection, the child’s views must be
given due weight in accordance with his or her age and level of maturity (art 12).

One influential philosophical characterization of the child’s evolving capacities for
autonomous choice, and the correlative duties of adults to respect choices and foster
autonomy is John Eekelaar’s notion of ‘dynamic self-determinism.”* This has been in-
terpreted as an attempt to spell out how a child’s evolving capacities make a difference
to the weight of the child’s own opinions. However, it can also be seen as having less to
do with promoting the child’s voice and more to do with a construction of what is in a
child’s best interests that is appropriately sensitive to the child’s ongoing development.”?
The underlying problem may remain how one should respect a child’s evolving capacity
to express his or her own views on matters affecting his or her own interests and discharge
an adult duty to promote those interests.”

Recognition of the agency of a child is accompanied in the Convention’s understanding
of a child’s evolving capacities by increasing responsibilities and an obligation to respect
the rights of other persons. Thus, for example, the education of a child must be directed
towards respect for human rights, as well as ‘for the child’s parents, his or her own cultural
identity, language and values, for the national values of the country in which the child
is living, the country from which he or she may originate, and for civilisations different
from his or her own’ (art 29). Moreover, a child who offends the criminal law must be
treated in a way that ‘reinforces the child’s respect for the human rights and fundamental
freedoms of others and ... promot][es] the child’s reintegration and the child’s assuming a
constructive role in society’ (art 40). A child is not essentially innocent. Nor are children
simply becomings. They are also beings who not only enjoy rights but also owe moral ob-
ligations to other persons. Children may be vulnerable to abuse and exploitation (so too

71" For a more detailed discussion, see Tobin (n 8).

72 John Eekelaar, “The Interests of the Child and the Child’s Wishes: The Role of Dynamic Selfdeterminism’
in Philip Alston (ed), Zhe Best Interests of The Child: Reconciling Culture and Human Rights (OUP 1994) 54.

7> See: David Archard, ‘Children, Adults, Best Interests and Rights' (2013) 13 Medical Law International
55; Nigel Thomas and Claire O’Kane, “When Children’s Wishes and Feelings Clash with Their Best Interests’
(1998) 6 International Journal of Children’s Rights 137.

74 David Archard and Marit Skivenes, ‘Balancing a Child’s Best Interests and a Child’s Views' (2009) 17
International Journal of Children’s Rights 1.
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are adults) but children are not defined by this vulnerability.”” On the contrary, as their
capacities evolve they have the ability and indeed entitlement to shape not only their only
lives but to contribute to the lives of others.

The preamble may state that ‘the child, by reason of his physical and mental imma-
turity, needs special safeguards and care’. However, it also provides ‘that the child should
be fully prepared to live an individual life in society, and brought up in the spirit of the
ideals proclaimed in the Charter of the United Nations, and in particular in the spirit of
peace, dignity, tolerance, freedom, equality and solidarity’. This exhortation does not de-
mand that a child need only live such a life upon reaching adulthood. It demands such a
life of every child, as a child, consistent with their evolving capacities.

III. Evaluation: A Flexible and Culturally Sensitive
Conception of Childhood

Article 1 defines who the Convention is to regard as a child. It thereby makes clear the
scope of application for the rights subsequently listed as being those of a child. With
respect to the beginning of childhood, the article abdicates responsibility with respect
to the issue of whether an unborn child falls within the scope of the Convention. This
matter is left to the prerogative of states. Such an outcome was inevitable given that con-
sensus among states on this issue was never going be achieved. Undoubtedly this will
frustrate those who wish to enlist the legitimacy of the Convention in their struggle to
protect what they perceive as the moral and human rights of the unborn child. However,
those who persist with this argument cannot mistake the law as it is (lex /ata) under the
Convention with the law that they would wish to see (lex ferenda). At the same time, just
because the Convention has taken a particular view on the beginning of childhood this
does not preclude rigorous and ongoing discussions as to the status of the unborn child,
whether such a child should be accorded rights and if so what are the consequences.”®

Turning to the end of childhood, the treatment of this issue under article 1 is also not
without is tensions. Preference is given for a presumptive age-based conception of child.
However, it is clearly not age, or age alone, that is the difference between a child and an
adult. Age is a generally reliable marker of a difference in ‘maturity’, a term that here
summarizes a cluster of properties that taken together serve to distinguish adults from
children. These properties have to do with cognitive abilities, experience, knowledge of
the world and of oneself, decisional independence, self-control, strength, and vulner-
ability to others.

Inasmuch as children and adults do differ, and children are of a nature that warrants
‘special protection’ as well as the possession of rights to act in certain ways, some such
definition as article 1 will be needed. Once that need has been conceded, many criticisms
of the article fall away. Disputes over the precise boundaries of legal childhood are of

7> John Tobin, ‘Understanding Children’s Rights: A Vision Beyond Vulnerability’ (2015) Nordic Journal of
Human Rights 155.

76 See eg: Marc Cornock and Heather Montgomery, ‘Children’s Rights In and Out of the Womb’ (2011)
19 International Journal of Children’s Rights 3 (arguing that rights discourse ought play a role in social debates
about the boundary between a child and fetus will continue as technology continues to improve and further
blur this boundary); Rhonda Copelon and others, ‘Human Rights Begin at Birth: International Law and the
Claim of Fetal Rights’ (2005) 13 Reproductive Health Matters 120 (resisting any extension of rights to the
unborn child because of a perceived incompatibility with women’s rights).
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course inevitable. They do not impugn the need for some boundary markers. Disputes
over what might be presumed in our understanding of childhood are also inevitable. They
too, if properly understood and evaluated, do not obviate the need for recognition of the
distinctiveness of childhood and thus for some definition of its boundaries.

Moreover, we can acknowledge that childhood does differ from adulthood and, as
the preceding section emphasized, acknowledge that the age of majority need not be
fixed at the same point for all legal entitlements across all cultures and without acknow-
ledgment of the possibility of making case by case determinations of such entitlements
in some contexts. A child is not, for the law’s purposes, an adult. Yet the law, even
whilst marking that difference, need not characterize all children as alike in all respects.

Finally, the deference given to states under article 1 to adopt a legal definition of ma-
jority other than 18 years of age, demonstrates a culturally sensitive approach to this issue
that is often overlooked in criticisms of the Convention that it seeks to impose a Western
conception of childhood. This flexibility remains problematic given that a state could use
it to lower the age of majority simply to minimize its obligations under the Convention.
However, the CRC Committee’s routine insistence that an age of majority other than
18 is incompatible with the Convention is without justification and serves to fuel alle-
gations of a Western bias in the interpretation of the Convention. In contrast, the CRC
Committee’s suggestion that increased dialogue with cultural and religious leaders about
the importance of conceptualizing persons under 18 as children with special rights, is
not only justified but likely to be more conducive to extending the protections afforded
under the Convention.
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Article 2. The Right to Non-Discrimination

1. States Parties shall respect and ensure the

rights set forth in the present Convention
to each child within their jurisdiction
without discrimination of any kind,
irrespective of the child’s or her or his
parent’s or legal guardian’s race, colour,
sex, language, religion, political or other
opinion, national, ethnic or social origin,

property, disability, birth or other status.

2. States Parties shall take all appropriate

measures to ensure that the child is
protected against all forms of discrimi-
nation or punishment on the basis of
the status, activities, expressed opinions,
or beliefs of the child’s parents, legal
guardians, or family members.
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I. Introduction

A. Background

To date, every human rights treaty, whether international or regional, obligates States
Parties to guarantee that the rights enshrined in the treaty are recognized and exercised
without discrimination of any kind. As an international human rights treaty, the 1989
Convention on the Rights of the Child (‘CRC’, ‘the Convention’) sets such an obligation
for its States Parties in its article 2.

The non-discrimination principle actually bears a specific role in the context of
children’s rights. Historically, indeed, the struggle against child discrimination has been
a central driving force in the development of the rights of the child and one understands
the latter better through the lens of three kinds of child discrimination.

First of all, the discrimination between children and adults. The principle of non-
discrimination has clearly been at work in the gradual recognition of children’s rights as
such.! For a long time indeed, children were not deemed as capable of holding human
rights, and were hence discriminated against by comparison to adults. Slowly, but
surely, children’s rights have been recognized. This recognition culminated in the adop-
tion of the Convention in 1989. Children’s interests are now deemed as fundamentally
equal to those of adults, even though they are deemed as more vulnerable and hence
in need of special protection. Second, the discrimination between children and young
adults. A second step in the protection of children against discrimination has been the
definition of the ‘child’, and the delineation of childhood from adulthood as a result.
This is still a very controversial question given CRC article 1’s incomplete definition
of the ‘child’ and the potential discrimination of ‘children” depending on their quali-
fication as children from one state to the next.? Finally, the discrimination between
children and children. Children are being discriminated against all the time. Little girls
are not treated like little boys,® children with a disability are not treated like children
without a disability,* rural children do not get the same opportunities as those living
in cities, migrant children do not benefit from the same rights as local children,’ and
so on.® Moreover, children are often discriminated against on account of the status of

! Anne McGillivray, “‘Why Children Do Have Equal Rights (Reply to Laura Purdy)’ (1994) 1 International
Journal of Children’s Rights 243; David Archard, ‘Children’s Rights” in Edward N Zalta (ed), Zhe Stanford
Encyclopedia of Philosophy (Summer 2016 edn) https://plato.stanford.edu/archives/sum2016/entries/rights-
children/> accessed 4 March 2018; James Griffin, ‘Do Children Have Rights?’ in David Archard and Colin
Macleod (eds), 7he Moral and Political Status of Children: New Essays (OUP 2002); John Tobin, ‘Justifying
Children’s Rights’ (2013) 21 International Journal of Children’s Rights 395.

> See Chapter 1 in this Commentary. See also Sonja Grover, ‘On Recognizing Children’s Universal
Rights: What Needs to Change in the Convention on the Rights of the Child’ (2004) 12 International Journal
of Children’s Rights 259.

’ Nura Taefi, “The Synthesis of Age and Gender: Intersectionality, International Human Rights Law and
Marginalisation of the Girl-Child’ (2009) 17 International Journal of Children’s Rights 345.

* Gerison Lansdown, ‘It is our World Too! A Report on the Lives of Disabled Children for the UN General
Assembly Special Session on Children, New York 2001° (Disability Awareness in Action 2001) http://www.
daa.org.uk/uploads/pdf/1t%20is%200ur%20World%20Too!.pdf accessed 4 March 2018.

> Claire Breen, ‘Refugee Law in Ireland: Disregarding the Rights of the Child-Citizen, Discriminating
against the Rights of the Child’ (2003) 15 International Journal of Refugee Law 750.

¢ See examples mentioned in: Rachel Hodgkin and Peter Newell, 7he Implementation Handbook for
the Convention on the Rights of the Child (3rd edn, UNICEF 2007) 24-25; Sarah Muscroft, Children’s Rights:
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their parents or guardians. The adoption of a general clause prohibiting discrimination
among children based not only on their status, but also on the status of their parents
was therefore an important step in the struggle against child discrimination. This was
done with the insertion of paragraph 2 in article 2 of the CRC.” It guarantees children
the equal benefit of all Convention rights without discrimination.

B. Context

Non-discrimination clauses, whether general or specific, are among the most standard
provisions in international human rights treaties. To assess the comparative potential and
limits of article 2, it is worth taking a brief look at major international and regional guar-
antees of the principle of non-discrimination and their applicability to children. It is only
by replacing the principle in its general context that one is able to grasp the full measure
of the progress made with the adoption of article 2 of the CRC, but also some of its cur-
rent limitations.

1. Non-Discrimination in International and Regional Human Rights Law

Equality and non-discrimination are fundamental moral principles.® They are also key
constitutional principles in a modern democracy where human rights are protected.
As a matter of fact, it is the egalitarian dimension of both human rights and dem-
ocracy that explains why they are usually regarded as interrelated. Human rights are
situated in a constitutive relationship to equal moral status and democracy is the only
political regime able to protect that equal moral status and the corresponding political
equality.’

No wonder then that, nowadays, equality and non-discrimination occupy pride
of place in most written constitutions and that numerous countries have non-
discrimination legislation either against all forms of discrimination or against some
specific forms of discrimination only, such as racial or sex discrimination.

Whereas traditional international law used not to concern itself with the principles of
equality and non-discrimination, except in relation to states and state sovereignty, the
Second World War triggered an unprecedented concern for human rights protection,
including guaranteeing them for all without discrimination. The 1945 Charter of the

Equal Rights? Diversity, Difference and the Issue of Discrimination (The International Save the Children
Alliance 2000) 32—40.

7 See on art 2 CRC: Lisa Hitch, ‘Non-discrimination and the Rights of the Child, Article 2’ (1989) 7
New York University Law School Journal of Human Rights 47; Philip Alston, ‘Cadre juridique de la Convention
relative aux droits de 'enfant’ (1992) 91(2) Bulletin des droits de '’homme 1; Geraldine Van Bueren, 7he
International Law on the Rights of the Child (Kluwer 1995) ch 2; Lawrence ] LeBlanc, 7he Convention on the
Rights of the Child. United Nations Lawmaking on Human Rights (University of Nebraska Press 1995) 94-107;
Sharon Detrick, A Commentary on the United Nations Convention on the Rights of the Child (Martinus Nijhoff
1999) art 2; Muscroft (n 6) Part I; Samantha Besson, “The Non-discrimination Principle in the Convention on
the Rights of the Child’ (2005) 13 The International Journal of Children’s Rights 433; Hodgkin and Newell
(n 6) art 2; Bruce Abramson, A Commentary on the United Nations Convention on the Rights of the Child, Article
2: The Right of Non-discrimination (Martinus Nijhoff 2008); Nevena Vuckovic Sahovic, Jaap Doek, and Jean
Zermatten, The Rights of the Child in International Law (Stimpfli 2012) part 2, chapter 3.

8 On the relationship between equality and non-discrimination, see Samantha Besson, “The Egalitarian
Dimension of Human Rights’ (2013) 136 Archiv fiir Sozial- und Rechtsphilosophie Beiheft 19.

? On the egalitarian dimension of human rights and the relationship between human rights and democracy,

see ibid.
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United Nations itself includes the principle of equal rights of peoples and the promotion
and encouragement of respect for human rights and fundamental freedoms as two of its
major goals.'’

From the 1950s onwards, conventional guarantees of the non-discrimination principle
multiplied. The principle of non-discrimination is now one of the most frequently pro-
tected norms of international human rights law.!" The generality and regularity of these
international legal recognitions of the principle of non-discrimination is actually often
taken as evidence of its customary nature.'? It is even sometimes invoked as proof of its
imperative or pre-emptive force.” According to the Inter-American Court of Human
Rights (Inter-Am. CtHR),' for instance, the prohibition of discrimination belongs to
Jus cogens norms.

In a nutshell, one may identify three kinds of guarantees of the principle of non-
discrimination in international human rights law: general, ground-specific, and context-
specific prohibitions of discrimination.

First of all, general prohibitions of discrimination. These clauses prohibit discrimin-
ation on all grounds in the protection of the human rights guaranteed by the relevant
international instrument.

The three major international human rights instruments, that is, the 1948 Universal
Declaration of Human Rights (UDHR’)," the 1966 International Covenant on Civil
and Political Rights (ICCPR’) and the 1966 International Covenant on Economic, Social
and Cultural Rights (ICESCR’)'® protect the principle of non-discrimination in a gen-
eral clause, placed prominently at the beginning of the treaties. Article 2 of the UDHR

10 Arts 1(2) and 1(3) UN Charter (adopted 24 October 1945) 1 UNTS XVI. See also art 55(c).

' See on non-discrimination in international human rights law: Wilhelm Kewenig, Der Grundsatz der
Nichtdiskriminierung im Vilkerrecht der internationalen Beziehungen, Vol I: Der Begriff der Diskriminierung
(Athenium 1972); Egbert W Vierdag, 7he Concept of Discrimination in International Law, with Special Reference
to Human Rights (Martinus Nijhoff 1973); Christian Tomuschat, ‘Equality and Non-discrimination under
the International Covenant on Civil and Political Rights' in Ingo von Miinch (ed), Staatsrecht, Vilkerrecht,
Europarecht: Festschrift fiir Hans-Jiirgen Schlochauer zum 75. Geburtstag am 28. Mirz 1981 (W de Gruyter
1981); Warwick McKean, Equality and Discrimination under International Law (OUP 1983); Bertrand
Ramcharan, ‘Equality and Non-discrimination’ in Louis Henkin (ed), 7he International Bill of Rights: The
Covenant on Civil and Political Rights (Columbia University Press 1983); Yoram Dinstein, ‘Discrimination and
International Human Rights’ (1985) 15 Israel Yearbook of Human Rights 11; Anne Bayefsky, “The Principle of
Equality and Non-discrimination in International Law’ (1990) 11 Human Rights Law Journal 1; Karl J Partsch,
‘Discrimination’ in Ronald St ] Macdonald, Franz Matscher, and Herbert Petzold (eds), 7he European System
for the Protection of Human Rights (Martinus Nijhoff 1993) 571-92; Wouter Vandenhole, Non-discrimination
and Equality in the View of the UN Human Rights Treaty Bodies (Intersentia-Hart 2005); Dinah Shelton,
‘Prohibited Discrimination in International Human Rights Law’ in Aristotle Constantinides and Nikos Zaikos
(eds), The Diversity of International Law (Martinus Nijhoff 2009) 261-92; Olivier de Schutter, International
Human Rights Law (2nd edn, Cambridge 2014) 632-757; Daniel Moeckli, ‘Equality and Non-discrimination’
in Daniel Moeckli, Sangeeta Shah, and Sandesh Sivakumaran (eds), International Human Rights Law (3nd edn,
OUP 2018) 148-64.

12 See: South West Africa (Second Phase, Judgment) [1966] IC] Rep 3, 293 (Tanaka ]); IC], Barcelona
Traction (Second Phase, Judgment) [1970] ICJ Rep 3, 32.

13 McKean (n 11) 277-83; Hitch (n 7) 50; Ramcharan (n 11) 249; Van Bueren (n 7) 55.

Y Inter-Am CtHR, Juridical Condition of the Undocumented Migrants, Advisory Opinion OC-18/03 (2003)
Series A No 18, paras 97 ff, 101.

15 Universal Declaration of Human Rights UNGA Res 217 A(III).

!¢ International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171; International Covenant on Economic, Social and Cultural Rights (adopted 16
December 1966, entered into force 3 July 1976) 993 UNTS 3.

BESSON/KLEBER



Introduction 45

prohibits discrimination in the enjoyment of the rights recognized in the Declaration,
but the principle of non-discrimination is also specified further in the legal context with
a guarantee of equality before the law and in the law (UDHR art 7)."7 Article 2(1) of
the ICCPR prohibits discrimination in the enjoyment of the rights recognized in the
Convention while article 26 of the ICCPR provides an autonomous guarantee of equality
in and before the law and hence against discrimination.'® Article 2(2) of the ICESCR
contains a general non-discrimination clause that prohibits discrimination in the enjoy-
ment of the rights in the ICESCR. There is, however, no equivalent to article 26 of the
ICCPR in the ICESCR.”

General prohibitions of discrimination may also be found in all regional human rights
treaties. The principle of non-discrimination appears in the first article of the American
Convention on Human Rights (ACHR’) which lays down the obligations of States
Parties®® and in the second article of the African Charter on Human and Peoples’ Rights
(ACHPR’).?' Article 14 of the European Convention on Human Rights (‘(ECHR’)*
prohibits discrimination in the enjoyment of the rights and freedoms set forth in the
Convention, whereas article 1 of Protocol No 12 to the ECHR contains an autonomous

17 Universal Declaration of Human Rights UNGA Res 217 A(III). Art 2 UDHR reads as follows: ‘Everyone
is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status’. Arts 10, 16, 21, and 26(2) also refer to components of equality.

18 Art 2(1) ICCPR reads as follows: ‘Each State Party to the present Covenant undertakes to respect and
to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the pre-
sent Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.” According to art 26 ICCPR: ‘All persons
are equal before the law and are entitled without any discrimination to the equal protection of the law. In this
respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection
against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status’.

19" Art 2(2) ICESCR reads as follows: “The States Parties to the present Covenant undertake to guarantee
that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other
status.

20 American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July
1978) (1969) 9 ILM 99. Art 1 reads as follow: “The States Parties to this Convention undertake to respect
the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free
and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, lan-
guage, religion, political or other opinion, national or social origin, economic status, birth, or any other social
condition’. See also art 3 of the Additional Protocol to the American Convention on Human Rights in the
Area of Economic, Social and Cultural Rights (adopted 17 November 1988, entered into force 16 November
1999) (1989) 28 ILM 156.

! African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October
1986) (1982) 21 ILM 58. Art 2 reads as follows: ‘Every individual shall be entitled to the enjoyment of the
rights and freedoms recognized and guaranteed in the present Charter without distinction of any kind such
as race, ethnic group, color, sex, language, religion, political or any other opinion, national and social origin,
fortune, birth or other status’. Art 3 guarantees that every individual shall be equal before the law and shall be
entitled to equal protection of the law.

22 Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by Protocol
11 and 14 (adopted 4 November 1950, entered into force 3 September 1953) CETS 5. Art 14 reads as fol-
lows: “The enjoyment of the rights and freedoms set forth in this Convention shall be secured without dis-
crimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority, property, birth or other status’. See also Art E of the 1996
European Social Charter (European Social Charter revised, adopted 3 May 1996, entered into force 1 July
1999) CETS 163 and the Preamble to the 1961 European Social Charter.
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prohibition of discrimination which extends the prohibition laid down in article 14 of
the ECHR to ‘any right set forth by law’” and to any action taken by a public authority.”
Finally, mention should be made of the Charter of Fundamental Rights of the European
Union.?* An entire chapter of the Charter is dedicated to equality (Chapter III). It starts
with a general prohibition of discrimination (art 21), but also contains a specific article
on children’s rights (art 24).

These general international and regional guarantees of the non-discrimination principle
share common features. First of all, most of them are subordinate and non-autonomous
clauses, which qualify other guaranteed rights in commending their respect free of any
discrimination rather than prohibiting discrimination in itself.?> This is the case, for in-
stance, of article 2(1) of the ICCPR, article 2(2) of the ICESCR, article 2 of the UDHR,
article 1 of the ACHR, article 2 of the ACHPR, and article 14 of the ECHR. Exceptions
to this may be found in article 7 of the UDHR, article 26 of the ICCPR, article 1 Protocol
No 12 of the ECHR and article 24 of the ACHR. These autonomous clauses guarantee
equality in and before the law not merely in the context of a threat to another Covenant
or Convention right or freedom, but in general. Second, most of these provisions have
an open-ended scope. In this sense, the list of prohibited discrimination grounds is purely
indicative and can be extended to other similar grounds.?® This is what is meant by terms
like ‘other status’ or ‘such as’ used in the non-discrimination clauses. As to the list of ex-
emplary discrimination grounds prohibited in all the clauses mentioned, it is more or less
the same. Finally, most of these guarantees are nor directly justiciable norms. In this sense,
they cannot be invoked directly by individuals against the state. Exceptions to this may
be found in article 26 of the ICCPR, article 14 of the ECHR, article 1 Protocol No 12 of
the ECHR, and article 24 of the ACHR.

Second, ground-specific prohibitions of discrimination. These clauses prohibit discrim-
ination on specific grounds only, in the context of the protection of the human rights
guaranteed by the relevant international instrument—which is itself often drafted as a
non-discrimination treaty.

The two most prominent ground-specific prohibitions of discrimination are to be
found in the 1965 International Convention on the Elimination of all Forms of Racial
Discrimination (‘ICERD’) and in the 1979 Convention on the Elimination of all Forms
of Discrimination against Women (‘CEDAW’).?” The two conventions aim at combating
various forms of ground-specific discrimination by granting non-discrimination rights.?
They also include a ground-specific non-discrimination clause applicable to the exercise
of these other ground-specific non-discrimination rights in the Convention (ICERD art

% Protocol No 12 to the ECHR (adopted 4 November 2000, entered into force 1 April 2005) CETS 177.
The Protocol is open for signature by all the members States of the Council of Europe, but as of November
2018 only twenty of the forty-seven members States have ratified it.

24 Charter of Fundamental Rights of the European Union [2010] OJ C83/02.

» Bayefsky (n 11) 3—4. See also UN Human Rights Committee (‘(HR Committee’), ‘General Comment
No 18: Non-discrimination’ (1989) (HRC GC 18’) in Compilation of General Comments and General
Recommencdations adopted by Human Rights Treaty Bodies (2008) HRI/GEN/1/Rev.9 (Vol I) 195 para 12.

2 Bayefsky (n 11) 5-8.

" International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21
December 1965, entered into force 4 January 1969) 660 UNTS 195; Convention on the Elimination of
All Forms of Discrimination against Women (adopted 18 December 1979, entered into force 3 September
1981) 1249 UNTS 13.

% On the distinction between non-discrimination rights and the principle of non-discrimination in inter-
national human rights law, see Besson, “The Egalitarian Dimension’ (n 8).
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5; and CEDAW art 3). A distinct example is the 2006 Convention on the Rights of
Persons with Disabilities (‘CRPD’).” The Convention includes various disability-specific
rights, and not only non-discrimination rights like the other two, but it also includes
a disability-specific non-discrimination clause (CRPD art 5). It further entails non-
discrimination clauses addressing cases of multiple discrimination of disabled women
(CRPD art 6) and, as we will see, disabled children (CRPD art 7).

Finally, context-specific prohibitions of discrimination. These clauses prohibit discrim-
ination in the protection of the human rights guaranteed by the relevant international
instrument, albeit in a specific context only: that is, that of the instrument itself, which is
often drafted as a context-specific non-discrimination treaty. One may mention the 1958
ILO Convention no 111 concerning Discrimination in Respect of Employment and
Occupation and the 1960 UNESCO Convention against Discrimination in Education.*

2. Extension to Children

In principle, children are protected by the general non-discrimination clauses entailed in
international and regional human rights instruments, whether general, ground-specific,
or context-specific, just as adults would in the same situation.’" After all, human rights
treaties are supposed to apply to ‘every human being’, and hence independently of age.
As a matter of fact, age discrimination is directly or at least indirectly prohibited by most
non-discrimination clauses in international and regional human rights instruments and
should apply @ fortiori to other international and regional human rights instruments.*

All the same, the principle of non-discrimination as we know it from international
and regional human rights law has been largely unable to effectively counter child dis-
crimination.®® This is due partly to these instruments’ general misapplication and reser-
vations, but also to their inadequacy to protect children against all kinds of child-specific
discrimination.

There are various types of child-specific discrimination one may mention. First, chil-
dren often require special measures of protection that take into account their particular

# Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, entered into force
3 May 2008) 2515 UNTS 3.

3 UNESCO Convention against Discrimination in Education (adopted 14 December 1960, entered into
force 29 May 1962) 429 UNTS 93; ILO Convention (no 111) concerning Discrimination in Respect of
Employment and Occupation (adopted 25 June 1958, entered into force 15 June 1960) 362 UNTS 31.
As regards work, one should also mention the International Convention on the Protection of the Rights of
All Migrant Workers and Members of their Families (adopted 18 December 1990, entered into force 1 July
2003) 2220 UNTS 3. Art 7 ICPMW prohibits discrimination in the enjoyment of the rights guaranteed by the
Convention ‘in accordance with the international instruments concerning human rights’.

3! Susan Marks and Andrew Clapham, International Human Rights Lexicon (OUP 2005) 26; See HR
Committee, ‘General Comment no 17: Article 24. Rights of the Child” (1989) reproduced in Compilation of
General Comments and General Recommendations adopted by Human Rights Treaty Bodies (2008) HRI/GEN/1/
Rev.9 (Vol I) 193 para 2.

2 Age is an explicit prohibited ground in the ICPMW (art 7), the Charter of Fundamental Rights of
the European Union (art 21) and the Inter-American Convention against all Forms of Discrimination and
Intolerance (adopted 5 June 2013, not yet entered into force) OEA/Ser.P AG/RES. 2804 article 1). It has
been recognized as a prohibited ground of discrimination by the HR C (HR Committee, Love et al. v Australia
(Comm no 983/2001) (final views adopted on 25 March 2003) [para 8.2) and the Committee on Economic,
Social and Cultural Rights (‘(ESCR Committee’) (‘General Comment No 6: The economic, social and cultural
rights of older persons’ (1995) in ‘Compilation of General Comments and General Recommendations adopted
by Human Rights Treaty Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol I) 27 paras 11-12). As this last example
shows, discrimination based on age often refers to discrimination against elderly people, however.

3 Van Bueren (n 7) 39.
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vulnerability vis-a-vis the state, but also vis-a-vis their families and other individuals.
Children may indeed be discriminated against because of actions that their parents or
family members have engaged in, and hence in a way that is mediated through their
parents. Second, children are often not only discriminated against when compared to
other children, but also by comparison to adults. Thus, children are excluded from ac-
tively taking part in judicial procedures through which they could claim their rights not
to be discriminated against. Finally, children are often doubly discriminated against: first,
as children and, second, as members of a specific group. These discriminations are often
invisible, partly because the difference of treatment based on age may appear, at first sight,
necessary to protect the child. This is the case, for instance, of certain differentiations
based on age for sexual consent between homosexual and heterosexual acts, which have
been thought to protect young adults and hence deemed justified, but which have turned
out quite detrimental to homosexual young adults.> This ‘double jeopardy weighing on
children is difficult to handle merely through general guarantees of the principle of non-
discrimination and needs to be addressed specifically.

Hence the need for a special international instrument guaranteeing children the re-
spect of their human rights without discrimination.

C. Specificity
The Convention on the Rights of the Child includes a guarantee of the principle of

non-discrimination in article 2.% It is a general discrimination clause that is neither
ground-specific nor context-specific. It is unique to the extent that it is a general non-
discrimination clause in a ground-specific human rights instrument. Unlike the other
non-discrimination clauses in ground-specific instruments, it is not restricted to one dis-
crimination ground only. Nor, however, is it so general that it is oblivious to the child-
specific nature of the discrimination at stake and it cannot therefore be conflated with a
general non-discrimination clause in a general human rights instrument.

At first sight, the wording of article 2 of the CRC is very similar to that of several
other general non-discrimination clauses in general human rights instruments, such as
article 2(1) of the ICCPR or article 2(2) of the ICESCR. It may be compared to those
clauses as follows.

First, article 2 uses the term ‘discrimination’ like article 2(2) of the ICESCR and article
14 of the ECHR, by contrast to article 2(1) of the ICCPR and article 2 of the UDHR
which refer to ‘distinction’.* It is generally accepted nowadays that both refer to the same
kind of differentiation without reason. Second, the /ist of prohibited grounds of discrim-
ination in article 2(1) is the same as those of major non-discrimination clauses with the
additional grounds of disability and ethnic origin. Third, it is important to emphasize that
article 2(1) is a subordinate rather than an autonomous clause of non-discrimination.
As such, it applies only to those rights guaranteed in the Convention, by contrast to

3% ibid 39-40. See ECtHR, Dudgeon v United Kingdom (1981) Series A no 45.

3 One of the regional counterparts of the CRC, the African Charter on the Rights and Welfare of the Child
(adopted 11 July 1990, entered into force 29 November 1999) OAU Doc CAB/LEG/24.9/49, also contains
a general provision on non-discrimination (art 3), which reads as follows: ‘Every child shall be entitled to the
enjoyment of the rights and freedoms recognized and guaranteed in this Charter irrespective of the child’s or
his/her parents’ or legal guardians’ race, ethnic group, colour, sex, language, religion, political or other opinion,
national and social origin, fortune, birth or other status’.

3 Hitch (n 7) 54-58.
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article 26 of the ICCPR, for instance. In this sense, it is very similar to article 2(1) of the
ICCPR, article 2(2) of the ICESCR, and article 14 of the ECHR. This is not the case,
however, of article 2(2) of the CRC which applies to cases of discrimination of a child on
the basis of her or his parents’ activities or status only. Fourth, the scope of application of
article 2 is gpen and cannot be limited to some areas only. It applies to education as much
as to private ownership. Finally, article 2 is a directly justiciable clause that may be invoked
by victims of discrimination directly before domestic institutions. This mirrors the solu-
tion chosen by article 2(1) of the ICCPR.

A careful reading of the international provisions discussed before shows, however, that
article 2 of the CRC is also unique in several ways. On the one hand, it protects the child
in all her or his specificities and not only as any other human being (art 2(1)). On the
other, it protects children not only against discrimination directly targeted at them, but
also against discrimination based on attributes of their parents, legal guardians or family
members (art 2(1) and (2)). Indeed, very often, children are easy targets for discrimin-
ation through their parents.

Thus, like other children’s rights in the Convention, article 2 of the CRC recognizes
both the special status and needs of children, due to their very dependency, through
a child-specific non-discrimination clause, and, at the same time, the same basic
human rights and fundamental freedoms already recognized to adults through a non-
discrimination clause that is at least as inclusive as general non-discrimination clauses in
other international and regional human rights instruments.

II. Analysis

Article 2 is a short but complex provision that requires a careful analysis. The following
section presents its function, the duties implied by this provision, and its scope and con-
tent, before turning to its implementation and the monitoring thereof. A final section
considers the relationship between article 2 CRC and specific measures protecting par-
ticularly vulnerable children against discrimination.

A. Function

Article 2 is the general non-discrimination clause in the Convention on the Rights of
the Child. Together with articles 3, 6, and 12 of the CRC, if forms part of the so-called
general principles of the CRC?” As such, it applies to the interpretation and application
of the whole treaty and to the many ways in which children rights may be applied in a
discriminatory fashion.*

% CRC Committee, ‘Overview of the reporting procedures’ (1994) CRC/C/33; CRC Committee, ‘General
guidelines regarding the form and content of initial reports to be submitted by States Parties under article 44,
paragraph 1 (a), of the Convention on the Rights of the Child’ (1991) CRC/C/5 (‘CRC Committee, General
guidelines’), para 9; CRC Committee, ‘General Comment No 5: General Measures of Implementation of
the Convention on the Rights of the Child (arts 4, 42, and 44, para 6)’ (2003) (‘CRC GC 5’) reproduced
in ‘Compilation of General Comments and General Recommendations adopted by Human Rights Treaty
Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol II) 421, para 12. See on the general principles of the CRC, Laura
Lundy and Bronagh Byrne, “The Four General Principles of the United Nations Convention on the Rights
of the Child: the Potential Value of the Approach in Other Areas of Human Rights Law’ in Eva Brems, Ellen
Desmet, and Wouter Vandenhole (eds), Childrens Rights Law in the Global Human Rights Landscape: Isolation,
Inspiration, Integration? (Routledge 2017) 52-70.

38 Muscroft (n 6) 27-28.
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Article 2 amounts to more than a non-discrimination clause, however. It also has an-
other, albeit related, function in the determination of the content of States Parties’ obli-
gations. Besides the obligations not to discriminate in the protection of all the rights set
forth in the Convention, article 2 also identifies the general obligations of States Parties
with respect to those rights.” This general function of article 2 comes very close to that
of article 4 of the CRC which deals with the implementation of Convention rights.
Thus, one may say, following Philip Alston, that article 2(1) states the objectives of the
Convention, while article 4 indicates the means to implement them. %

This dual function of article 2 of the CRC is essential to understanding the duties of
States Parties entailed in this provision. First, States Parties shall respect and ensure all the
rights set forth in the Convention. The means for doing so are described in article 4 of
the CRC*—not in article 2 as it is the case in the ICCPR. Second, States Parties shall re-
spect and ensure all the rights set forth in the Convention without discrimination. In what
follows, we will focus on the specific duties related to the prohibition of discrimination.

B. Duties: ‘Shall Respect and Ensure’ and ‘Shall Take All
Appropriate Measures’

Like article 2(1) of the ICCPR, article 2(1) of the CRC foresees two kinds of duties (or
obligations) which complement each other.*?

First of all, duties to respect. These duties are passive or negative. In general, duties
to respect require States Parties to refrain from violating any of the rights enshrined in
the Convention.”® In relation to the prohibition of discrimination, they imply that the
State may not actively discriminate in any way against children in their protected rights.
Second, duties to ensure. In his commentary on the ICCPR, Nowak has explained that
‘[iln contrast to the obligation to respect ... the obligation to ensure is a positive duty’.*

He has further explained that:

The obligation to ensure consists of the obligation to protect individuals against interference by

third parties (horizontal effect) and the obligation to fu/fil which in turn incorporates and obliga-

tion to facilitate the enjoyment of human rights and provide services.”

This model aligns with what is typically referred to as the typology of tripartite obliga-
tions under international human rights law which consists of an obligation to respect,
protect, and fulfil (promote).“

¥ See HR Committee, ‘General Comment No 31: The Nature of the General Legal Obligation Imposed
on States Parties to the Covenant’ (2004) (HRC GC 31’) reproduced in ‘Compilation of General Comments
and General Recommendations adopted by Human Rights Treaty Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol I)
243, paras 6, 8, 10.

4 Alston (n 7) 4. 4 See chapter 4 of this Commentary. 2 Detrick (n 7) 68—69.

% Manfred Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary (2nd NP Engel 2005)
37; Human Rights Committee General Comment No 31: “The Nature of the General Legal Obligation im-
posed on State Parties to the Covenant’ CCPR/C/21/Rev.1/Add.13 (26 May 2004) (HRC GC 31’) para 6;
Robin Geib, “The Obligation to Respect and to Ensure Respect for the Conventions’ in Andrew Clapham,
Paola Gaeta, and Marco Sassoli (eds), 7he 1949 Geneva Conventions: A Commentary (OUP 2015) 111, 117
(noting that this obligation ‘simply amounts to a reaffirmation of the rule expressed with the Latin tag pacta
sunt servanda and codified in Article 26 of the 1969 Vienna Convention on the Law of Treaties’).

“ Nowak (n 43) 37. See also: HRC GC 31 (n 43) para 6; Geib (n 43) 117-19; Hodgkin and Newell
(n 6) 22.

% Nowak (n 43) 38.

4 For a discussion of the development and features of this model see: Olivier de Schutter (n 11) chapter 3;
Walter Kalin and Jorg Kunzli, 7he Law of International Human Rights Protection (OUP 2009) 96-120. The
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In general, therefore, the duty ‘to respect and ensure’ under article 2 requires States
Parties to take whatever measures are necessary to give effect to the rights enshrined in
the Convention.”” It is a broad and onerous obligation that applies zo all rights quite in-
dependent of the obligation to protect children against discrimination in their enjoyment
of these rights. With respect to the prohibition of discrimination, however, there is both
a negative duty to refrain from discrimination and a positive duty to prevent discrim-
ination irrespective of whether the threat arises from a government or private actor.
This protection can take place legally through the adoption of non-discrimination
laws.” Often, however, non-discrimination laws exist, but are not effectively imple-
mented.”® As a result, practical measures should also be taken to prevent and combat
discrimination that cannot only be eradicated through laws, as in the context of social,
economic, and cultural rights, for instance. Socially internalized forms of discrimination
and the media are indeed at the origins of many forms of discrimination and should be
targeted directly.”’ This is confirmed by article 4 of the CRC which emphasizes that le-
gislative measures are not the only ones the state should take to combat discrimination.
It is important to emphasize that positive duties of protection apply to all areas of pol-
itical control, whether official or private, thus also calling for mainstreaming measures
in all these areas.

These positive duties under article 2(1) are complemented by the duties to take all appro-
priate measures set by article 2(2) in relationship to grounds of discrimination related to the
child’s parents’ or guardians’ person or status.

The Committee on the Rights of the Child (CRC Committee’, ‘the Committee’) has
summarized these two kinds of non-discrimination duties in its general comment on the
best interest of the child:

The right to non-discrimination is not a passive obligation, prohibiting all forms of discrimination
in the enjoyment of rights under the Convention, but also requires appropriate proactive meas-
ures taken by the State to ensure effective equal opportunities for all children to enjoy the rights

tripartite typology is not an explicit feature of the CRC or indeed other international human rights instruments.
Its emergence and gradual acceptance however can be traced to the efforts of scholars and Committee bodies in
the 80s and 90s who sought to generate an understanding and acceptance of economic and social rights relative
to civil and political rights. See especially the work of: Asjborn Aide, 7he Right to Adequate Food as a Human
Right E/CN.4/Sub.2/1983/25 (1983); Henry Shue, Basic Rights, Subsistence, Affluence and US Foreign Policy
(Princeton University, Princeton 1980) 52; The Maastricht Guidelines on Violations of Economic Social and
Cultural Rights (1997) (adopted by the a group of academic experts in Maastricht 22-26 January 1997) para 6
(‘Like civil and political rights, economic, social and cultural rights impose three different types of obligations
on States: the obligations to respect, protect and fulfil’); ESCR Committee, General Comment No 12: The
Right to Adequate Food (art 11) E/C.12/1999/5 (12 May 1999) para 15; African Commission on Human and
Peoples’” Rights, 7he Social and Economic Rights Action Center and the Center for Economic and Social Rights v
Nigeria Comm No 155/96 (2001) AHRLR 60 (ACHPR) (15th Annual Activity Report) paras 44—48; Office
of the High Commissioner for Human Rights, Principles and Guidelines for a Human Rights Approach to Poverty
Reduction Strategies (2005) paras 47—48.

47 "Thomas Buergenthal, “To Respect and to Ensure: State Obligations and Permissible Derogations’ in Louis
Henkin (ed), 7he International Bill of Rights (Columbia University Press 1981) 77; see the comment made
by the United Nations Children’s Fund (UN Doc E/CN.4/1989/WG.1/CRP.1) during the drafting process,
reproduced in Office of the United Nations High Commissioner for Human Rights, Legislative History of the
Convention on the Rights of the Child (United Nations 2007) 329-30 (‘'Legislative History').

4 Alston (n 7) 4-5. % Hodgkin and Newell (n 6) 23. 50 Muscroft (n 6) 34.

' CRC Committee, CO Bosnia and Herzegovina, CRC/C/BIH/CO/2-4 paras 29-30; Hodgkin and
Newell (n 6) 24.
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under the Convention. This may require positive measures aimed at redressing a situation of real
inequality.”?

More generally, the States Parties’ obligations under article 2 have been specified further
by the Committee in various general comments and concluding observations.

In its ‘General Comments’, on the one hand, the CRC Committee considers that article
2 imposes the following duties: to ensure that the principle of non-discrimination is re-
flected in all domestic legislation and can be directly applied and appropriately monitored
and enforced through judicial and administrative bodies; to identify individual children
and groups of children the recognition and realization of whose rights may demand spe-
cial measures; to collect data and disaggregate them in order to identify discrimination; to
amend legislation, administration, and resource allocation, as well as educational meas-
ures when needed to change attitudes; and to take special measures.” Specific obligations
to vulnerable children have also been identified by the Committee. To combat discrimin-
ation against children with disabilities, for example, states should: include disability as a
forbidden ground in their constitution or legislation; provide effective remedies in case of
violations of the rights of children with disabilities; conduct awareness-raising and educa-
tional campaigns; and pay particular attention to girls with disabilities.”

Specific duties relating to the non-discrimination principle may also be identified from
the CRC Committee’s concluding observations on States Parties’ reports, on the other
hand. The Committee regularly requests, for instance, that states provide ‘specific in-
formation on the measures and programmes relevant to the Convention on the rights
of the child undertaken by the State party to follow up on the Durban Declaration and
Programme of Action adopted at the 2001 World conference against racism, racial dis-

crimination, xenophobia and related intolerance’.”®

C. Scope: “The Rights Set Forth in the Present Convention to Each
Child within Their Jurisdiction’

To get a full grasp of the scope of article 2, its specific material, personal, and territorial
scopes need to be examined in turn.

’2 CRC Committee, ‘General Comment No 14 on the right of the child to have her or his best interests
taken as a primary consideration (art 3, para 1)’ (2013) CRC/C/GC/14 (‘CRC GC 14’) paras 40, 48.

%3 CRC Committee, ‘General Comment No 11: Indigenous children and their rights under the Convention’
(2009) CRC/C/GC/11 (‘CRC GC 17°) paras 23-24; CRC GC 5 (n 37) para 12.

> CRC Committee, ‘General Comment No 9: The rights of children with disabilities’ (2006) reproduced
in ‘Compilation of General Comments and General Recommendations adopted by Human Rights Treaty
Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol II) 497 (‘CRC GC 9’) para 9. With respect to migrant children
see: ‘Joint General Comment No 3 of the Committee on the Protection of the Rights of All Migrant Workers
and Members of their Families and No 22 of the Committee on the Rights of the Child on the general prin-
ciples regarding the human rights of children in the context of international migration’ (2017) CMW/C/GC/
3-CRC/C/GC/22 paras 21-26; CRC Committee, ‘General Comment No 21 on children in street situations
(2017) CRC/C/GC/21 paras 25-27; CRC Committee, ‘General Comment No 20 on the Implementation of
the Rights of the Child During Adolescence (2016) CRC/C/GC/20 (‘CRC GC 20°) para 21; CRC GC 11
(n 53) paras 23-29.

> CRC Committee, CO Albania, CRC/C/ALB/CO/2-4 para 28; CO Malta, CRC/C/MLT/CO/2 para 29;
CO Guyana, CRC/C/GUY/CO/2-4 para 25; CO Andorra, CRC/C/15/Add.176 para 30; CO Bahrain, CRC/
C/15/Add.175 para 30; CO Bangladesh, CRC/C/15/Add.221 para30; CO Belarus, CRC/C/15/Add.180 para
30; CO Brunei Darussalam, CRC/C/15/Add.219 par 28; CO New Zealand, CRC/C/15/Add.216 para 24.
See also CRC GC 11 (n 53) para 28.
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1. Material Scope

The material scope of article 2 may be approached from the perspective of the rights
protected, but also from that of the areas covered and that of the prohibited grounds of
discrimination.

(a) Rights Protected

‘The phrase ‘the rights set forth in the present Convention’ in article 2(1) indicates that the
obligation of non-discrimination applies only with respect to the rights set forth in the
Convention, and not beyond. The rights in the Convention may indeed be respected in
ways that exclude or discriminate children.

The CRCs principle of non-discrimination is not an independent and autonomous
principle of non-discrimination, therefore, but a dependent or derivative one. In that
respect, it comes close to the one captured by most other non-discrimination clauses in
international human rights instruments.

There is an exception to this restriction, however, in article 2(2). That provision extends
the prohibition of discrimination to any rights and areas where discrimination may take
place, even if they fall outside the ambit of the Convention. This has very broad implica-
tions, although these remain still largely unexplored to date.>

(b) Areas Covered

Depending on the duties at stake, the non-discrimination obligations of the state have a
different material scope.

When the obligation is one of negative ‘respect’ of the prohibition of discrimination
according to article 2(1), the obligation applies only to any governmental measure of state
action by an official or authority at any level of government. When the obligation is one
of positive ‘protection’ according to article 2(1) and 2(2), however, the obligation extends
also to removing private obstacles to the enjoyment of the designated rights.

For the rest, however, there are no context-specific restrictions to the material scope of

article 2 of the CRC.

(c) Grounds of Discrimination

The insertion of an exhaustive list of prohibited discrimination grounds can restrict the
material scope of a prohibition of discrimination. This is the case in the CEDAW, which
only refers to discrimination against women, and in the CERD, which only refer to dis-
crimination on the grounds of race, colour, or ethnic or national origin.

By contrast, article 2(1) of the CRC contains a long list of suspect grounds. This list
is purely exemplary, however, and can be extended to other grounds as is apparent from
the wording ‘other status’ at the end of the list. The interpretation of the notion of ‘other
status’ is addressed in further detail below. Article 2(2) only applies, on the contrary, to
the discrimination of children that is based on the status of their parents.

Of course, article 2 of the CRC protects children against discrimination and, as result,
focuses on the child-specific dimensions of those discriminations whatever the grounds.

2. Personal Scope

The personal scope of article 2 can be apprehended from the perspective of the right-
holders and from that of its duty-bearers. Duties stemming from article 2 can indeed be

>¢ Hodgkin and Newell (n 6) 30.
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directly invoked by children against the institutions of States Parties. To that extent, it
amounts to more than an interpretative principle.

(a) Right-Holders

Those protected against discrimination by article 2 are a// children. As such, the applica-
tion of article 2 depends on article 1 of the CRC’s definition of ‘child’.’” This definition
regards any person under 18 as a child, except when national law determines a different
age for the children’s majority. This flexibility has been heavily criticized for allowing
discrimination among children of different States Parties. One may argue, however, that
the age-based definition in the Convention has already become quite authoritative since
1989 and this may be seen as a sign of progress when compared to the multitude of def-
initions that used to prevail.

The only exceptions to the general scope of right-holders of article 2 are identified in
article 22, 23 and 30 of the CRC. Those three provisions provide for special protection
against discrimination of children in particularly vulnerable situations, and respectively to
refugee, disabled and indigenous children. Only children falling into these three groups
may therefore benefit from the special protection measures foreseen by the respective pro-
vision, thus giving rise to interesting questions of inequality before non-discrimination
clauses and hence of discrimination in non-discrimination rights.

Of course, the children protected against discrimination are only those children situ-
ated ‘within the jurisdiction’ of the relevant State party (art 2(1)). As explained below, jur-
isdiction should not be conflated with nationality, however. The children protected may
not be discriminated against because they are non-nationals of the State in which they are
discriminated. This applies even if they are in irregular situation.

(b) Duty-Bearers

From a purely practical point of view, discrimination, like any other violation of human
rights, may have many perpetrators.

First of all, public institutions. They are indeed the source of power and coercion that
can most discriminate or omit to prevent discrimination from occurring. Second, parents
or guardians. They constitute another important source of discrimination, as they dispose
legally and materially of important power over children. Third, other individuals. Other
individuals in the society may also contribute to causing discrimination against children.
This is the case of the media or of other social groups such as religious lobbies which may
contribute to entrenching biases against children in social attitudes.’® Finally, other chil-
dren. Children are also often at the origin of discrimination against other children.

Identifying the actual bearers of the corresponding non-discrimination duties is more
complicated, however. The scope of duty-bearers of the prohibition of non-discrimination
is indeed more restricted than the scope of potential discriminators.

First of all, Szates are clearly the sole negative and positive duty-bearers of article 2(1)
and 2(2), provided they have ratified the Convention. Of course, their duties also ex-
tend, as explained before, to preventing individuals from discriminating against children.
Indeed, States Parties have a positive duty to prevent legally or practically individuals
from discriminating against children.>

57 See in this Commentary, Chapter 1. > Muscroft (n 6) 35.
> See CRC Committee, ‘General Comment No 16: State obligations regarding the impact of the business
sector on children’s rights’ (2013) CRC/C/GC/16 (‘CRC GC 16’) para 14: ‘States are required to prevent dis-

crimination in the private sphere in general and provide remedy if it occurs’.
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The second question to arise is whether non-discrimination clauses may also have hori-
zontal effect and generate non-discrimination duties for individuals themselves. One may
distinguish between two types of potential horizontal effect of article 2 of the CRC: direct
horizontal effect and indirect horizontal effect.

Granting article 2 direct horizontal effect would mean that the non-discrimination
principle binds individuals directly in their relations to children. This is controversial do-
mestically. It is even more so in international law. States are by and large still the only par-
ties to international treaties and hence the only direct bearers of the duties they give rise
to. They are also the only ones responsible before international monitoring bodies. As a
result, direct horizontal effect has never been granted to the non-discrimination principle
in international law. It could be recognized, however, through domestic law provided do-
mestic law grants the prohibition of non-discrimination direct horizontal effect in some
or all circumstances, on the one hand, and the latter extends to international law within
the domestic legal order, on the other.

In the absence of direct horizontal effect, international guarantees of the principle
of non-discrimination are generally regarded as having indirect horizontal effect. What
this means is that domestic judges and other institutions ought to refer to the principle
of non-discrimination to interpret domestic private law and the law regulating inter-
individual relationships in a way that prohibits discrimination among private parties.
Article 2 of the CRC clearly is meant to have such an indirect horizontal effect and binds
domestic authorities in the interpretation of the Convention’s rights.*

3. Territorial Scope

Article 2(1) applies to all children wunder the State’s jurisdiction. This is a broad clause
that was thoroughly debated in the travaux préparatoires.* Such jurisdiction clauses have
now become common practice in international and regional human rights law and their
interpretation by courts or quasi-judicial bodies®* has generated substantial debates.®®
Curiously, article 2 of the CRC’s jurisdiction clause replaces a general jurisdiction clause

¢ CRC Committee, CO Cambodia, CRC/C/15/Add.128 para 26 (“The Committee recommends that the
general principles of the Convention (art. 2, 3, 6, and 12) be included in all relevant legislation affecting chil-
dren and taken into account in all administrative and judicial decisions, as well as in all policies and programmes
related to children’ (emphasis added)); CO Niger, CRC/C/15/Add.179 para 26.

61 The revised draft (UN Doc E/CN.4/1349), which was the basic working document for the working
group, mentioned that the rights extended to all children ‘in the territories’ of the States Parties. The formula-
tion remained the same after the first reading (UN Doc E/CN.4/1988/WG.1/WP.1/Rev.1). UNICEF made
the suggestion to complete the formulation by adding ‘in their territories o7 subject to their jurisdiction’.
During the second reading, some states proposed amending the ‘or’ with ‘and’ but it was finally agreed that
reference to territories would be deleted and only the reference to jurisdiction would be kept (see UN Doc
E/CN.4/1989/48 paras 146-69). All extracts are reproduced in OHCHR, Legislative History (n 47) 74-75, 83,
331-33. See ICCPR art 2: ‘to all individuals within its territory and subject to its jurisdiction’.

%2 See eg: ICJ, Legal Consequences of the Construction of the Wall (Advisory Opinion) [2004] IC] Rep. 136
para 107 ff; HR Committee, Lopez Burgos v Uruguay Communication no 52/1979 (final views adopted on
29 July 1981); in the regional context: ECtHR, Al-Skeini v United Kingdom App no 55721/07 (Judgment of
7 July 2011).

% See Samantha Besson, “The Extraterritoriality of the European Convention on Human Rights: Why Human
Rights Depend on Jurisdiction and What Jurisdiction Amounts to’ (2012) 25 Leiden Journal of International
Law 857; Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles and Policy
(Oxford 2011); Malcolm Langford, Wouter Vandenhole, Martin Scheinin, and Willem Van Genugten (eds),
Global Justice, State Duties: The Extraterritorial Scope of Economic, Social and Cultural Rights in International
Law (Cambridge University Press 2012); Olivier De Schutter, ‘Globalization and Jurisdiction: Lessons from
the European Convention on Human Rights’ (2006) 6 Baltic Yearbook of International Law 183.
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in the Convention. This combination of a general and non-discrimination jurisdiction
clause may actually also be found in other international human rights instruments (eg
art 2, ICCPR).

As is clear from the travaux préparatoires, the notion of ‘jurisdiction’ is not equivalent
to those of ‘territory’ or ‘nationality’. In a nutshell, the Convention’s non-discrimination
principle’s jurisdiction clause excludes limiting the prohibition of discrimination only to
those children situated on the territory of the State party or only to children who hold
the nationality of the State party as opposed to foreign children.** The jurisdiction of a
State party extends to national and foreign children inside and outside its territory when
that territory is occupied or protected by the State or when the State exercises a form of
effective control over those children outside its territory.®®

This applies whether the discriminated child is under the state’s jurisdiction regularly
or not.®® During the drafting process, the United States tried to limit the scope of the
protection to those children who were ‘lawfully’ in a territory. This proposal was harshly
criticized and finally abandoned.®” As such, the Convention specifically addresses the
rights of certain groups of vulnerable children, such as refugee children, children in
trouble with the law, children in situations of armed conflict, and children from mi-
nority groups.

Finally, article 2 of the CRC applies to children under a State party’s jurisdiction
whether or not the state from which this child is a national has ratified the Convention.
The only exceptions to this general rule are those foreseen in article 22 of the CRC which
deals with refugee children.®

D. Content: “Without Discrimination of Any Kind’

States shall respect and ensure the rights set forth in the CRC ‘without discrimination of
any kind’. To capture the exact content of the prohibition of discrimination, it is important
to start by presenting some distinctions pertaining to the concept of non-discrimination,
before looking more closely at the relevant conception of discrimination and at its consti-
tutive elements. Finally, special measures, that is, measures aiming at achieving material
equality and that amount to a special kind of positive non-discrimination duties, are also
considered.

1. Concept of Non-Discrimination

There are different distinctions necessary to the identification of the concept of non-
discrimination in practice. The following distinctions are of particular relevance: the

¢ HRC GC 31 (n 39) para 10.

% ibid para 10; ICJ, Legal Consequences of the Construction of the Wall (Advisory Opinion) [2004] IC] Rep
1306, para 107 ff See for an interesting application of territorial jurisdiction to the father of a child to benefit the
child: Appellant’s Submissions in DWN027 v The Republic of Nauru in the High Court of Australia on Appeal
from the Supreme Court of Nauru No M145 of 2017 paras 55—64 available on line: http://www.hcourt.gov.
au/cases/case_m145-2017 (accessed 20 April 2018) (discussing and using this notion of jurisdiction to argue
that when considering an application by a father located within the territory of a state for refugee status, the
state must take into account the best interests of a child of that father (consistent with art 3 of the Convention)
even though the child is in another state and not under the power or control of the state).

6 LeBlanc (n 7) 95-96.

¢ UN Doc E/CN.4/L.1575 paras 3956 reproduced in Office of the United Nations High Commissioner
for Human Rights, Legislative History (n 47) 321-23.

% Detrick (n 7) 69-70.
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distinction between equality and non-discrimination, the distinction between formal and
material equality, and the distinction between equality before and in the law.

(a) Equality and Non-Discrimination

Article 2 CRC does not guarantee ‘equality’. All it does is prohibit ‘discrimination’. In this
respect, it is unlike other general or ground-specific non-discrimination clause one finds
in international human rights instruments that usually associate the principles of equality
and non-discrimination.”” Equality and non-discrimination are indeed often understood
as positive and negative statements of the same principle.”’ According to this common
view, one is treated equally when one is not discriminated against, and one is discrimin-
ated against when one is not treated equally.”!

The lack of mention of the principle of equality in the Convention does not have
significant consequences for the interpretation of article 2 CRC, however. The CRC
Committee also refers to equality when interpreting the non-discrimination principle. It
actually sometimes uses both principles interchangeably.”

(b) Formal and Material Equality
Article 2 CRC aims at realizing not only formal, but also material equality. The CRC

Committee has stressed many times that the non-discrimination principle does not mean
identical treatment in every instance.”

Equality may be deemed formal when what matters is the different treatment of similar
situations or the similar treatment of different situations seen in strict terms. By contrast,
what matters for material equality is whether someone is treated differently in practice
or de facto.”* Someone may be treated equally from a formal perspective, but be treated
differently materially when her or his position is assessed from a practical standpoint.

Two further distinctions help clarifying the notion of material equality.

First, one usually opposes equality of opportunities to equality of results. Whereas the
former is an equality of starting gates, as when men and women are given equal education,
the latter looks at results, as when men and women have not fared equally well overall in
the labour market, although they have been given equal chances. Measures of protection
of equality may focus on the former or the latter, depending on the overall policy one fol-
lows. Promoting equality of opportunities is usually regarded as less damaging for formal
equality than targeting inequalities of result.””

Second, one may contrast symmetrical with asymmetrical equality. When equality calls
for the equal treatment of similar situations and the differentiated treatment of different
situations, it is referred to as symmetrical equality. Equal treatment does not necessarily
mean identical treatment in every instance, however.”® Some persons or situations may
call for special measures of protection and favourable treatment. When equality justifies
special protection of people with special needs or favourable treatment to correct past or

® On the relationship between equality and non-discrimination, see Besson, “The Egalitarian

Dimension’ (n 8).

70 Bayefsky (n 11) 1. Contra: Elisa Holmes, ‘Anti-discrimination Rights without Equality’ (2005) 68
Modern Law Review 175.

7l McKean (n 11) 285. 72 eg CRC GC 14 (n 52) para 41.

75 CRC GC 5 (n 37) para 12. See also HRC GC 18 (n 25) para 8.

74 See PCIJ, Minority Schools in Albania [1935] PCIJ Rep Series A/B No 64, 19. See also HRC GC 18
(n 25) para 8.

7> See eg ECJ, Case C-450/93 Kalanke v Freie Hansestadt Bremen [1995] ECR 1-3051.

7¢ Bayefsky (n 11) 11; ECtHR, Belgian Linguistic Cases (1986) Series A no 6, para 10.
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present discrimination, one speaks of asymmetrical equality. This opposition between
symmetrical and asymmetrical equality actually corresponds to two successive trends
in the history of the development of non-discrimination law: first of all, the idea that
equality implies similarity and, second, the idea that equality protects, on the contrary,
diversity.

Whereas duties to protect formal equality are necessarily symmetrical, this is not the case
in respect of duties to promote material equality. The latter may indeed be undifferenti-
ated and targer all groups indifferently, as with general education programmes or other ac-
tive promotions of equality which benefit everybody. But they may also—and this is more
controversial—favour groups over others, thus discriminating some of them formally in
order to redress material discrimination.

(c) Equality before and in the Law

‘The major case of formal equality is legal equality or equality de jure. This includes equality
before the law, but also equality in the law.

Equality before the law pertains to the status of a person when the law applies to her. For
instance, equality before the law is in question when the legal subjecthood is unequally dis-
uibuted. Equality in the law by contrast is the equality the law guarantees in effect. Equality
in the law thus addresses the lawmaker. For instance, gender equality in the law can be exem-
plified by the equal treatment of the duties of men and women in family law.

Unlike article 26 of the ICCPR, article 2 of the CRC does not expressly guarantee the
concept of equality before the law. Of course, such an express recognition of the child’s legal
personality may have been useful. It may be derived indirectly, however, from article 12(2)
of the CRC'’s guarantee of the right of the child to participate in procedures and be heard.””

By contrast, article 2 of the CRC protects equality in the law. This has been confirmed
by the Committee in its guidelines and its monitoring of States Parties’ legislation for
violations of equality.”® One finds another confirmation in article 4 of the CRC’s duties
of implementation of equality that mention legislative duties of implementation.

2. Conception of Discrimination
Article 2 of the CRC does not define the concept of ‘discrimination’ and the CRC

Committee has never defined it clearly. All it said on the subject in its first general com-
ment issued in 2001 was that:

discrimination on the basis of any of the grounds listed in article 2 of the Convention, whether it
is overt or hidden, offends the human dignity of the child and is capable of undermining or even
destroying the capacity of the child to benefit from educational opportunities.””

The absence of a clear definition is not surprising. Although non-discrimination is a
dominant and recurring principle of international human rights law, its content has not
been specified in a detailed fashion in the different sources of international law.*® As Judge
Tanaka noted in the South West Africa Case, ‘although the existence of this principle [of
non-discrimination] is universally recognised ... its precise content is not very clear’.?!

77 Van Bueren (n 7) 45. 78 Hodgkin and Newell (n 6) 22.

79" CRC Committee, ‘General Comment No 1: Article 29 (1): The Aims of Education’ (2001) (‘\CRC GC
1’) reproduced in ‘Compilation of General Comments and General Recommendations adopted by Human
Rights Treaty Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol II) 384.

80 Bayefsky (n 11) 34.

81 ICJ, South West Africa (Second Phase, Judgment) [1966] ICJ Rep 3, 6.
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A widely used definition of discrimination is the one given by the UN Human Rights
Committee (‘HR Committee’) in its general comment on non-discrimination. According
to this definition, discrimination should be understood as:

any distinction, exclusion, restriction or preference which is based on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status, and which has the purpose or effect of nullifying or impairing the recognition, en-
joyment or exercise by all persons, on an equal footing, of all rights and freedoms.®

This understanding combines the key elements of the various definitions of discrimin-
ation one finds in international human rights law. On the one hand, it corresponds to
those one finds in the ILO Convention no 111 and the UNESCO Convention about
education.® It also corresponds to the definition of discrimination against women (art 1,
CEDAW) and the definition of racial discrimination (art 1, ICERD), both of them being
expressly cited by the HR Committee as a source of inspiration. On the other hand,
later definitions of discrimination adopted by other UN human rights treaty bodies after
the HR Committee’s general comment on non-discrimination and in international and

84

regional Conventions® were actually modelled on it. For example, the Committee on

Economic, Social and Cultural Rights (ESCR Committee’) has chosen a similar, albeit
not identical, definition in its 2009 general comment on the notion of discrimination.®

'This common understanding of discrimination in the international human rights con-
text applies to article 2 of the CRC. Indeed, the fact that article 2 features a similar struc-
ture and wording as other existing non-discrimination clauses in international law shows
a clear intention to keep in line with what applies more generally in international non-
discrimination law. Moreover, the CRC Committee often refers to other international
instruments in its interpretations, and usually follows the approach adopted by other UN
human rights treaty bodies.%

3. Constitutive Elements of Discrimination

The general definition of discrimination entails various constitutive elements. Those elem-
ents have been specified over time by the UN human rights treaty bodies®” and regional
human rights courts.®® In a nutshell, the principle of non-discrimination is understood as

82 HRC GC 18 (n 25) para 7.

8 See: art 1 ILO Convention No 111 (n 30); art 1 UNESCO Convention Against Discrimination in
Education (n 30).

8 See CRPD art 2: ‘Discrimination on the basis of disability means any distinction, exclusion or restriction
on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment
or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, eco-
nomic, social, cultural, civil or any other field’. See also the definition of discrimination in the Inter-American
Convention against all Forms of Discrimination and Intolerance (n 32).

8 ESCR Committee, ‘General Comment No 20: Non-discrimination in economic, social and cultural
rights (art 2, para 2, of the International Covenant on Economic, Social and Cultural Rights)’ (2009) E/C.12/
GC/20 (‘ESCR GC 20’) para 7.

8 See eg: CRC GC 5 (n 37) para 12 (making special reference to the HRC’s general comment 18 on non-
discrimination); CRC GC 11 (n 53) para 18.

% HR Committee, Canessa et al v Uruguay Communications nos 1637/2011, 1757/2008, and 1765/2008
(final views adopted on 24 October 2011) paras 9-10; HR Committee, Broeks v Netherlands Communication
no 172/984 (final views adopted on 9 April 1987); HRC GC 18 (n 25), para 13; ESCR GC 20 (n 85) para 13.

8 See: ECtHR, Belgian Linguistic Cases (1968) Series A no 6, para 10; ECtHR, Abdulaziz, Cabales and
Balkandali v United Kingdom (1985) Series A no 94, para 72; Inter-Am. CtHR, Proposed Amendments to the
Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84 (1984) Series A no 4,
paras 56—57 (making reference to the case law of the ECtHR).
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the prohibition of treating similar situations differently without an objective justification.
Although the CRC Committee does not usually specify the elements of discrimination,
it has already invoked this definition in the past.%’

There are three elements in the definition:” an unfavourable treatment based on a pro-
hibited ground that cannot be justified. Each of these elements has to be interpreted fur-
ther to adapt to the child-specific context.

(a) An Unfavourable Treatment

To start with, discrimination implies a difference of treatment of similar situations or a
similar treatment of different situations.”’ What makes situations different or alike is a
matter of evaluation of which substantial factual differences should count and of how
they should count. This is clearly a very controversial evaluation to perform, particularly
in the context of child discrimination. It should not, however, be confused with the judg-
ment of discrimination itself which relies on the pre-existence of a similar situation being
treated differently.

When one assesses whether situations are alike and should therefore be treated alike, it
is important to determine what should be the criterion of comparison. The general case
is a comparison between children. For instance, girls should not be treated differently from
boys at school. A special case one should mention, however, is that of a comparison be-
tween children and adults. This is probably the most difficult assessment to perform. On
the one hand, the Convention itself recognizes the specificity of the child’s situation and
thus points out the difference between children and adults. Consequently, children must
be treated differently. As the Inter-Am. CtHR noted in its advisory opinion on children
rights, ‘differentiated treatment granted to adults and to minors is not discriminatory
per s¢’.”? On the other hand, a great achievement of the Convention is the recognition
that children are right-holders. Thus the Convention itself does not endorse the view that
children are always in a different position just because they are children and cannot be
treated as adults. One may think of many differences of treatment between children and
adults that are not justified.”

The difference of treatment or distinction at stake may cover any kind of treatment
one may think of. Legislation, measures, and practices that have the purpose or the ¢ffect
of nullifying or impairing the guaranteed rights are prohibited. It is thus not necessary to
show intent to discriminate. This is also what follows from most international guarantees
of the principle of non-discrimination.’*

8 CRC Committee, CO Belgium, CRC/C/15/Add.178 para 6: ‘With respect to article 2, the Committee,
noting that the general principle of non-discrimination in the Convention prohibits differences in treatment
on grounds that are arbitrary and objectively unjustifiable, including nationality, is concerned that the declar-
ation on article 2 may restrict the enjoyment of non-Belgian children in Belgium of rights contained in the
Convention’. See also eg CRC GC No 20 (n 54) para 21.

% Bayefsky (n 11) 11-24.

ol Alston (n 7) 6. See ECtHR, 7hlimmenos v Greece ECHR 2000-1V 263.

2 Inter-Am. CtHR, Juridical Condition and Human Rights of the Child, Advisory Opinion OC-17/02
(2002) Series A no 17, para 55. See also ECtHR, D G v Ireland ECHR 2002-111 361, para 115.

9 See the examples in Child Rights Information Network, Guide to Non-discrimination and the CRC
(CRIN 2009) 4; see also Claire Breen, Age Discrimination and Childrens Rights (Martinus Nijhoff 2006),
20-33 (discussing in detail which criteria should be taken into account to assess differences of treatment be-
tween children and adults).

%% McKean (n 11) 287; Bayefsky (n 11) 8-10.
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This means that both direct and indirect discrimination are prohibited by article 2 of
the CRC. In fact, the CRC Committee urges states to combat both forms of discrim-
ination, but does not define the terms explicitly.”> Direct discrimination occurs when
a difference of treatment is based on a protected characteristic. Indirect discrimination
takes place when a law or a measure is based on a seemingly innocuous ground, but
disadvantages certain children in fact. For instance, a disabled child may be indirectly
discriminated against by a rule which requires written work as an admission test to a
school. True, formally speaking, this ground of discrimination is perfectly innocuous and
admissible in an educational context. However, seen from the perspective of a disabled
child, it might constitute an insurmountable obstacle in the access to further education
and integration.”

Article 2(2) of the CRC mentions a special form of discrimination: that is, any form
of punishment related to the child’s parents’ or guardians’ status. This is an additional
child-specific dimension of the principle of non-discrimination in the CRC that focuses
on the fact that children are often discriminated in ways that match their specific position
in human society. And punishment constitutes one of those established social practises
that apply to children specifically. Children have indeed become the victims of human
rights violations, including imprisonment or torture because of actions that their parents
or family members have engaged in.”

(b) Based on a Prohibited Ground

A differential treatment of comparable cases may only be deemed discriminatory if the
ground on which the differential treatment is based constitutes a prohibited ground of
discrimination or if the consequence of the differential treatment is the imposition of a
particular disadvantage to persons belonging to a protected group.

Article 2(1) of the CRC provides a long list of suspect classification and discriminatory
grounds. This list is only exemplary and can be extended to other criteria. As we will see,
the CRC Committee has made extensive use of the non-exhaustive character of this list.

Interestingly, article 2(1)’s list of grounds indicates that the prohibition against dis-
crimination applies both to the ‘child’s and her or his parents’ or legal guardian’s’ race,
colour, gender, language, and the like. Article 2(1) is the only international guarantee of
the principle of non-discrimination that expressly states that a person can be discrimin-
ated against not only because of her or his status, but also because of the status of a person
close to her or him. Article 2(2) only applies, by contrast, to the discrimination of chil-
dren that is based on the status, activities, expressed opinions, or beliefs of their parents,
legal guardians, or family members.

Article 2(1) lists the suspect classifications foreseen in most international and re-
gional human rights instruments, such as the UDHR, the ICCPR, the ICSCR, and
the UNESCO Convention against Discrimination in Education, but adds an important
one: disability. Discrimination against persons with disabilities was largely ignored at the
time of the adoption of the UNDHR, ICCPR, ICESCR, and ICERD. It was still the case
in 1979 when the CEDAW was adopted, although the first steps towards the recognition
of the rights of persons with disabilities date back to the 1970s. The CRC is more recent,

% See: CRC Committee, CO Austria, CRC/C/AUT/CO/3-4 para 25; CO Viet Nam, CRC/C/VNM/CO/
3-4 para 29; CO Thailand, CRC/C/THA/CO/3-4 para 33. See, however, CRC GC 1 (n 79), for the oppos-
ition between ‘overt’ and ‘hidden’ discrimination.

% Lansdown, ‘It is our World Too!” (n 4) 24. 97 LeBlanc (n 7) 97.
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however, and this explains why it was the first international convention to contain a spe-
cific reference to this ground of discrimination. As a matter of fact, discrimination against
children with disabilities was (and still is) one of the most common case of discrimination
against children (see also article 7, CRPD).

Article 2 does not mention birth out of wedlock as a ground of discrimination even if this
ground is often used in practice to differentiate between children.”® It was a sensitive topic
at the time of the drafting of the Convention and although there was mention at some stage
in the zravaux préparatoires of the need to protect non-marital children expressly against
discrimination when compared to marital children, this was not done in the end for lack
of consensus.” It was also argued that the term ‘birth’ already covered children born out of
wedlock.' Furthermore, it became clear that this ground of discrimination could not only
be derived from others in article 2 CRC, but also from other international and regional guar-
antees against discrimination.'”" In fact, article 41 of the CRC encourages the most liberal
interpretation of the Convention’s provisions by giving priority to more favourable inter-
national clauses over less protective norms in the CRC.

The debate on the inclusion of this or that ground of discrimination loses its signifi-
cance as soon as one looks at how the CRC Committee has made extensive use of the non-
exhaustive character of article 2 of the CRC. The Committee has interpreted the notion of
‘other status’ to extend the protection against discrimination to grounds not even discussed
during the drafting process. So far, the Committee has identified no less than fifty-three
grounds of discrimination based on the child’s status or her or his parents’ status,'* including
sexual orientation and HIV/Aids.!” The Committee has furthermore condemned discrimin-
ation based on sexual orientation in various concluding observations.'*

There are no differences between the grounds explicitly covered by article 2 and
grounds recognized later on by the Committee. The only difference one may think of is
related to implementation. According to the Committee, all grounds for discrimination
expressly spelled out in article 2 CRC should be reflected in States Parties’ domestic con-
stitution or legislation, and this is arguably not the case for other grounds.'® This is only a

% CRC Committee, CO Japan, CRC/C/JPN/CO/3 para 33; CO Mozambique, CRC/C/MOZ/CO/2
para 30; CO Philippines, CRC/C/PHL/CO/3-4 paras 10, 29-30; CO Maldives, CRC/C/MDV/CO/3 para 33.

9 See: E/CN.4/1324 (suggestion to include ‘born out of wedlock’ among the grounds of discrimination);
E/CN.4/1986/39 paras 13-21 (discussion in the working group 1986 of the proposal submitted by China and
the proposal submitted by Austria to include a specific provision regarding children born out of wedlock—no
consensus reached); E/CN.4/1988/28 paras 226-30 (discussion in the working group 1988 of the proposal
submitted by Germany to include a specific provision regarding children born out of wedlock—withdrawal of
the proposal). All extracts are reproduced in Legislative History (n 47) 315-28, 887-90.

100 E/CN.4/1988/28 para 228; Legislative History (n 47) 889-90.

101 LeBlanc (n 7) 100-01; Van Bueren (n 7) 41-45; Detrick (n 7) 75-77. The ECtHR dealt with nu-
merous cases of discrimination between marital and non-marital children during the 1980s. According to
the ECtHR, ‘only very weighty reasons can justify a difference of treatment between children born in or out
wedlock: ECtHR, Marckx v Belgium (1979) Series A No 31; Inze v Austria (1988) Series A No 126, para 41.

102 See: the list provided by Hodgkin and Newell (n 6) 24-25; Child Rights Information Network (n 93).

103 CRC Committee, ‘General Comment No 3: HIV/AIDS and the Rights of the Child’ (2003) reproduced
in Compilation of General Comments and General Recommendations adopted by Human Rights Treaty Bodies
(2008) HRI/GEN/1/Rev.9 (Vol II) 398 para 9.

104 See eg: CO Romania, CRC/C/ROU/CO5 paras 16 and 17; CO Mongolia, CRC/C/MNG/CO/5 paras
15-16; CO United Kingdom and Great Britain, CRC/C/GBR/CO/5 paras 21-22 (all expressing concern with
respect to discrimination against lesbian, gay, bisexual, transgender, and intersex children).

15 CRC Committee, ‘General guidelines regarding the form and content of periodic reports to be sub-
mitted by States Parties under article 44, paragraph 1 (b), of the Convention on the Rights of the Child’ (1996)
CRC/C/58 para 25. Note, however, that the actual guidelines are less clear in this regard. See ‘Harmonized
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slight difference, however. Moreover, the Committee has already requested States Parties
to adopt legislation against discrimination based on sexual orientation, for example.!%

Not only has the CRC Committee expanded the list of the protected grounds. It has
also emphasized that discrimination is often based on more than one ground and that
specific attention should be paid to these forms of multiple discrimination.'”’

In a nutshell, one may distinguish three types of multiple discrimination of the child.
First, many differences of treatment target specific groups of children, such as gitls, for
instance. Adults of the same group, women in this example, are not subject to the same
detrimental treatment. In this case, age discrimination is combined with sex discrimin-
ation. One may think of female genital mutilation in girls as a case in point.'®® Second,
many children are discriminated against on multiple grounds, but age is not necessarily
a factor in that discrimination. One may think of girls from rural areas who are deprived
of their right to education. Third, a child may be discriminated against because of her or
his status and the status of her or his parents. One may think of discrimination against
coloured children whose parents have a same-sex relationship.

These distinctions between multiple discrimination based on age and one or more
grounds, on the one hand, and multiple discrimination based on other grounds than age,
on the other, may seem artificial. It is difficult indeed to neatly separate the grounds that
lead to discrimination in practice. However, these distinctions are useful to highlight the
especially vulnerable position of children in society, and the Convention’s lack of explicit
protection against discrimination based on age rogether with other grounds.

(c) In the Absence of Justification

As the CRC Committee has explained, ‘not every differentiation in treatment will con-
stitute discrimination’.!” It is only when these differences of treatment are unreasonable
and lack an objective justification that they may be deemed discriminatory.'"

The notion of a reasonable and objective justification entails two elements. First,
the difference of treatment must pursue a legitimate aim (or pressing social need).
Second, the measures to achieve the aim must be proportionate.'! Within the context

guidelines on reporting under the international human rights treaties, including guidelines on a core document
and treaty-specific documents’ (2006) HRI/MC/2006/3 in ‘Compilation of guidelines on the form and con-
tent of reports to be submitted by States Parties to the International human rights treaties’ (2009) HRI/GEN/
2/Rev.6 and CRC Committee, “Treaty-specific guidelines regarding the form and content of periodic reports to
be submitted by States parties under article 44, paragraph 1 (b), of the Convention on the Rights of the Child’
(2015) CRC/C/58/Rev.3.

106 CO Australia, CRC/C/AUS/CO/4 para 30; CO Korea, CRC/C/KOR/CO/3-4 para 28.

17"CRC GC 9 (n 54) para 5; ‘General Comment No 7: Implementing child rights in early childhood’
(2006) reproduced in ‘Compilation of General Comments and General Recommendations adopted by
Human Rights Treaty Bodies' (2008) HRI/GEN/1/Rev.9 (Vol II) 466, para 11; CO Seychelles, CRC/C/SYC/
CO/2-4 para 35; CO Philippines, CRC/C/PHL/CO/3-4 para 30; CO Poland, CRC/C/POL/CO/3-4 paras
16-17. See, on multiple discrimination against children, Camilla Ida Ravnbol, Intersectional Discrimination
against Children: Discrimination against Romani Children and Anti-Discrimination Measures to Address Child
Trafficking, Innocenti working paper (UNICEF 2009).

198 See CO Guinea-Bissau, CRC/C/GNB/CO/2-4 para 24.

1% CRC GC 20 (n 54) para 21. Discrimination is used here to refer to unjustified, unlawful and particu-
larly damaging differences of treatment. As a result, ‘discrimination’ itself cannot be justified stricto sensu. This
reading is compatible with the text of art 2 CRC. Contra: Abramson (n 7) 22.

10 See: CRC GC 20 (n 54); ECtHR, Belgian Linguistic Cases (1986) Series A no 6, para 10; HRC GC 18
(n 25) para 13; Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant
on Civil and Political Rights E/CN.4/1985/4 (28 September 1984) Annex paras 10-11.

""" This is what follows from the practice of various UN human rights treaty bodies and from the practice of
regional courts, prominently the ECCHR (see eg ECtHR, Glor v Switzerland (App no 13444/04) (Judgement
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of discrimination law, there are some general conditions for this proportionality test,
although they are not always clearly articulated or strictly applied by courts or in prac-
"2 the means must be apt to attain the end, be necessary means to do so, and amount
to the least restrictive means to reach that end.'”® This approach may be regarded as
consistent with the broader commentary in international law as to when an interference
with an human right will be justified.""* Importantly, it is the state which carries the
burden of providing evidence which establishes a nexus between the differential treat-

tice:

ment and the legitimate aim being pursued'—what is sometimes referred to as the
rational connection test.

One may distinguish two hypotheses of differential treatment justifiable in the context
of article 2 of the CRC. First, differences of treatment may be required when the situ-
ations are different. This may be the case for certain distinctions made between children
and adults, albeit not all of them. Second, even when situations are similar, a difference
of treatment may be justified in order to achieve material equality. This would be the case
for certain positive measures drawing formal distinctions between equally situated chil-
dren, albeit to enhance their material equality. Those ‘special measures’ are discussed in
the next section.

Importantly, in the context of child protection, article 3 of the CRC and its principle
of the best interest of the child constitute an additional test in the justification of differ-
ential treatments between children and adults or between children only.''

4. Special Measures

To achieve material equality, it is sometimes necessary to adopt special measures,'”
that is, measures aimed at redressing material inequalities or improving de facto equality.

of 30 April 2009) paras 72, 81 fI). See: ESCR GC 20 (n 85) para 13; UN Committee on the Elimination of
Racial Discrimination, ‘General recommendation no 32: The meaning and scope of special measures in the
International Convention on the Elimination of All Forms Racial Discrimination’ (2009) CERD/C/GC/32
para 8. The practice of the HR Committee is less clear, but the HR Committee sometimes refers explicitly to a
proportionality test: HR Committee, Jacobs v Belgium Comm no 943/2000 (final views adopted on 17 August
2004) para 9.5; Gillot v France Comm no 932/2000 (final views adopted 27 July 2002) paras 13.2, 13.17. See
also: HRC GC 18 (n 25) para 13; CRC GC No 20 (n 54) para 21.

112 See Samantha Besson, ‘Evolutions in Anti-Discrimination Law within the ECHR and the ESC Systems’
(2012) 60 American Journal of Comparative Law 147.

13 Although the CRC Committee does not generally make reference to proportionality, it has already em-
phasized that special measures should be taken when they appear to be necessary: CO Australia, CRC/C/AUS/
CO/4 para 30; CO United Kingdom and Northern Ireland, (2008) CRC/C/GBR/CO/4 para 25.

114 Siracusa Principles (n 110) paras 10-11; John Tobin, 7he Right to Health in International Law (OUP
2012) 180-84.

!5 Siracusa Principles (n 110) paras 10 and 12. 116 Muscroft (n 6) 30.

7 Note on the terminology: special measures are often equated with ‘affirmative action’, ‘positive measures’
and ‘positive action’. However, the term ‘special measures’ is the most adequate term in the international con-
text because it is compatible with various international human rights instruments (see art 4(1) CEDAW; art
1(4) ICERD). Affirmative action is most commonly used in the USA while the term ‘positive action’ or ‘posi-
tive measures’ is the term most often adopted in Europe. One should note, however, that the terms ‘positive
action’ and ‘positive measures’ can add to the confusion because positive action may be conflated with positive
duties, whereas positive duties do not necessarily amount to duties to adopt special measures. Finally, the term
‘positive discrimination’ should be avoided as it entails a contradiction in terms. See on these questions: UN
Commission on Human Rights, “The concept and practice of affirmative action. Preliminary report submitted
by Mr Marc Bossuyt, Special rapporteur, in accordance with Sub-Commission resolution 1998/5’ (2000) UN
DocE/CN.4/Sub.2/2000/11; UN Committee on the Elimination of Discrimination against Women, ‘General
Recommendation No 25: Article 4, paragraph 1, of the Convention (temporary special measures) (2004)’ re-
produced in Compilation of General Comments and General Recommendations adopted by Human Rights Treaty
Bodies (2008) HRI/GEN/1/Rev.9 (Vol II) 365.
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These measures should not be confused with positive (action) measures in general.'®

Positive action involves a wide range of measures and special measures only constitute a
subset of those.

Article 2 of the CRC does not expressly foresee the duty to adopt special measures or,
at least, the justification for doing so, by contrast to what non-discrimination clauses
in other international human rights instruments do.'”? All the same, article 2 protects
equality among children in a more flexible and open way than previous general non-
discrimination clauses.'?® It generally prohibits measures which treat differently similar
situations and equally different situations. As such, it clearly protects formal equality and
requests negative measures of non-discrimination. However, article 2 has also been inter-
preted as protecting material equality and as imposing positive duties, and these in turn
may include special measures.

More particularly, article 2 could be interpreted as giving rise to two kinds of special
measures to promote material equality.

First of all, special protection measures which are selective and address special needs.
Those measures are even more important in the case of children, as children may be par-
ticularly vulnerable by way of past discriminations and those discriminations impact how
one may redress their material inequality. The Preamble to the CRC actually recognizes
that ‘in all countries of the world, there are children living in exceptionally difficult con-
ditions, and that such children need special consideration’. Hence, for instance, the spe-
cial measures mentioned in articles 22 and 23 of the CRC for the special protection of
disabled and refugee children.

These special measures of protection are, however, very controversial. Although one
may understand the need for measures of special care, there is a sense in which claiming
that some children have special needs and that they are somehow different as a result
is in itself discriminatory both against them and other children. Special measures may
also be deemed discriminatory because different treatment to answer special needs often
amounts to less favourable treatment. Recent European cases of Roma children sent to
special schools for ‘children with special needs’ have highlighted the poor quality of edu-
cation provided by these schools. The children followed simpler curricula and had fewer
opportunities than in mainstream schools.'?!

Criticism of special protection measures on grounds of indirect discrimination has led
to the development of a new trend in non-discrimination law and the emergence of more
inclusive rights and mainstreaming.'* Those new approaches reject the differentiating
effect of special measures and recommend adopting more inclusive measures which pro-
tect neutral activities such as parenthood instead of motherhood or an inclusive right to
education instead of a right to special education. One may identify the same trend with
respect to the education of children with disabilities. In that context, it is now generally
accepted that integration should be the standard and separate schooling the exception.'?

18 Bayefsky (n 11) 24-33. 119 See CEDAW art 4(1) and (2); ICERD art 1(4).

120 Alston (n 7) 1.

121 See ECtHR, D.H. and others v Czech Republic [GC] ECHR 2007-IV 241. See also regarding the
schooling of children with disabilities: ECtHR, Horvdth and Kiss v Hungary App no 11146/11 (Judgment of
29 January 2013).

122 Lansdown, ‘It is our World Too!’ (n 4) 18-20.

123 See European Committee on Social Rights, Autism-Europe v France Complaint no 13/2000 (decision on
the merits of 4 November 2003).
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The CRC Committee highlighted that point in its general comment on the rights of chil-
dren with disabilities.’** The CRPD has also confirmed this shift in the understanding
of the needs of children with disabilities and insists on inclusive education at all levels
(CRPD art 24).'%

Second, one should also mention temporary special measures which aim at remedying
the situation of material inequality of a certain group. They go further than special pro-
tection measures. Temporary special measures openly favour certain people identified by
their status in order to eliminate conditions which have caused or perpetuated discrim-
ination in practice. As they openly use suspect discrimination grounds to differentiate
people and formally discriminate, special temporary measures are subject to strict condi-
tions in international human rights law'?® and in the practice of the Committee.'”” First
of all, they are only justified for a limited period of time. They should be discontinued
when their targeted results have been achieved. Special measures should, moreover, be
accompanied by other measures which focus on other dimensions of the discrimination
process than its results. Finally, they should be aimed at a special group and never be
absolute.!?®

The CRC Committee imposes on States Parties a duty to ‘identify individual children
and groups of children the recognition and realization of whose rights may demand spe-
cial measures’.'? To identify these children, states are in particular requested to provide
statistical data, as explained below.

E. Monitoring

The implementation of States Parties’ duties is controlled primarily domestically through
the monitoring of national courts and then internationally through that of the CRC
Committee. Given its prevalence in practice, the admissibility of the budgetary exception
in discrimination cases also needs to be discussed.

1. Domestic Monitoring

Article 2 is directly applicable by domestic authorities, on the model of article 2(1) of the
ICCPR.}*

The implementation of article 2 can and should be monitored by domestic courts,
as a result. The latter should apply the Convention’s non-discrimination principle like
any other domestic non-discrimination principle. To mention one example: a potential
domestic piece of legislation that differentiates between adopted children and children
conceived artificially could be sanctioned judicially on the basis of article 2, and lead to

124 CRC GC 9 (n 54) para 66. 125 See chapter 23 of this Commentary.

126 HRC GC 18 (n 25) para 10: ‘as long as these special measures are needed to correct discrimination in
fact, it is a case of legitimate differentiation’.

127 CO India, CRC/C/15/Add.228 paras 31-32: (“While welcoming the special temporary programmes
and other activities to improve the enjoyment of rights by girls and vulnerable groups such as children be-
longing to Scheduled Castes and Tribes, the Committee expresses its concern at the possibility that other
children in situations similar to that of those groups are not receiving the same benefits. 32. The Committee
recommends that all existing and future special temporary programmes be provided with specified goals and
timetables, in order to evaluate their success and justify their continuation, expansion and dissemination. The
Committee further recommends that the State party start to develop special programmes for the allocation of
educational and other benefits that are based on the child’s needs and rights rather than on the basis of sex, caste
or tribe, or any other characteristic that may result in unjustifiable discrimination’).

12 HRC GC 18 (n 25) para 10. 2 CRC GC 5 (n 37) para 12. % Detrick (n 7) 69.
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the recognition of the absolute right to know one’s origins independently of one’s mode
of conception.'!

Importantly, therefore, the prohibition of discrimination is recognized as a directly
justiciable right whether the discrimination occurs in the ambit of a civil right or an
economic, social, and cultural right. It is not subject to the progressive realization prin-
ciple’®* and the distinction between the two categories of rights under article 4 of the
CRC cannot be invoked to mitigate the effects of article 2. On the contrary, the non-
discrimination principle can be used to trigger judicial control of economic and social
issues, as exemplified in the practice of the HR Committee on article 26 of the ICCPR.'3

2. International Monitoring

The international monitoring of states takes place primarily'* through the examination

of periodic reports submitted to the CRC Committee (CRC art 44). The Committee has
issued general guidelines regarding the form and content of initial (CRC art 44(1)a) and

periodic (CRC art 44(1)b) reports. Each of them contains specific sections relative to the

non-discrimination principle.'?

These guidelines are complemented by the harmonized guidelines on reporting under
the international human rights treaties which contain all relevant indications regarding
the constitution of the ‘common core document’, that is, the first part of the report to be
submitted to the UN human rights treaty bodies.!*® As the non-discrimination principle
is a central provision in all international human rights treaties, it is no surprise that States
Parties are requested to provide relevant information concerning the application of the
principle of non-discrimination in this common core document.

Under those harmonized guidelines, States Parties have the following obligations. First
of all, they are requested to provide information on the implementation of their inter-
national obligations to guarantee equality before the law and equal protection of the law
for everyone under their jurisdiction and factual information on measures taken to elim-
inate discrimination in all its forms and on all grounds, including multiple discrimination.

131 Tt has been the case in Switzerland, in particular. See ATF 128 I 63; Samantha Besson, ‘Das Recht auf
Kenntnis der eigenen Abstammung—Wege und Auswirkungen der Konkretisierung eines Grundrechts’ (2005)
Revue de droit suisse 39; Samantha Besson, ‘Enforcing the Child’s Right to Know Her Origins: Contrasting
Approaches under the Convention on the Rights of the Child and the European Convention on Human
Rights’ (2007) 21 International Journal of Law, Policy and the Family 137.

132 See ESCR Committee, ‘General Comment No 3: The Nature of States Parties Obligations (art. 2, para
1, of the Covenant)’ (1990) reproduced in Compilation of General Comments and General Recommendations
adopted by Human Rights Treaty Bodies (2008) HRI/GEN/1/Rev.9 (Vol I) 7, para 5; Economic and Social
Council, ‘Report of the United Nations High Commissioner for Human Rights: the concept of progressive
realization of economic, social and cultural rights in international human rights law’ (2007) UN Doc E/2007/
82, para 15: ‘First of all, it is important to note that not all obligations relating to economic, social and cul-
tural rights are subject to progressive realization and the “maximum of available resources” clause. Notably, the
International Covenant on Economic, Social and Cultural Rights, the Convention on the Rights of the Child
and the Convention on the Rights of Persons with Disabilities all impose an immediate obligation to guarantee
that economic, social and cultural rights are enjoyed without discrimination’.

133 See HR Committee, FH. Zwaan-de Vries v the Netherlands Comm no 182/1984 (final views adopted
9 April 1987) paras 12.4-12.5.

134 The Optional Protocol to the Convention on the Rights of the Child on a communications procedure
(adopted 19 December 2011, entered into force 14 April 2014) UN Doc A/RES/66/138 provides an alterna-
tive method of international control over the implementation of the Convention by States Parties.

135 CRC Committee, ‘General guidelines’ (n 37) paras 13—14; CRC Committee, ‘Treaty-specific guidelines’
(n 105) paras 23-27.

136 ‘Harmonized guidelines’ (n 105).
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Second, States Parties should indicate whether the principle of non-discrimination is
included as a general binding principle in a basic law, the constitution, a bill of rights,
or in any other form of domestic legislation, and the definition of and legal grounds for
prohibiting discrimination. Interestingly, it is on that basis that the CRC Committee
has regularly requested states to revise their domestic law to adapt it to the require-
ments of article 2. Third, information should be provided on the steps taken to
ensure that discrimination in all its forms and on all grounds is prevented and com-
bated. As already mentioned, the Committee emphasizes, in particular, the need for
the collection of data to be disaggregated to enable potential discriminations to be
identified. Finally, States Parties are asked to indicate the specific measures adopted
to reduce economic, social, and geographical disparities, including between rural and
urban areas; the specific measures to prevent discrimination, including situations of
multiple discrimination; the specific measures against the persons belonging to the
most disadvantaged groups; and in specific circumstances, whether temporary special
measures have been taken.!®

Further, there is an entire section in the treaty-specific guidelines of the CRC
Committee on the implementation of the principle of non-discrimination. It provides
insights into the Committee’s view of the States Parties’ duties with regard to the prohib-
ition of discrimination.'® For instance, the Committee requests States Parties to provide
information on special measures taken in order to prevent discrimination and calls on the
States Parties to mention measures taken to combat gender-based discrimination and to
ensure the full enjoyment of their rights by children with disabilities, children belonging
to minorities, and indigenous children.

3. Budgetary Exception

Limited budgetary resources are a common way of attempting to justify differential or
unfavourable treatment of children. As a matter of fact, poverty constitutes one of the
main causes of discrimination against children. The invocation of budgetary constraints
raises very difficult issues in the context of positive action and special protection measures
according to article 2(1) and (2) of the CRC.

The issue of resources and budgetary allocations is treated in further detail elsewhere
in this commentary.'®® However, it is worth noting at this stage that, according to the
Committee on the Rights of the Child, the application of article 2 ‘cannot be made de-
pendent upon budgetary resources’.!¥! Quite the reverse: the Committee requires that
the implementation of the principle of non-discrimination of children be an important
element of budget-making at national level.'*> Here again, the distinction regarding
states’ obligations according to whether the right at stake is economic, social, and cultural
cannot be invoked to mitigate the effects of article 2.

1% CRC Committee, CO Isracl, CRC/C/ISR/CO/2-4 para 22; CO Liberia, CRC/C/LBR/CO/2-4 para
412; CO Viet Nam, CRC/C/VNM/CO/3-4 para 30; CO Ukraine, CRC/C/UKR/CO/3-4 para 28; CO The
former Yugoslav Republic of Macedonia, CRC/C/MKD/CO/2 para 27.

138 ‘Harmonized guidelines’ (n 105) paras 50-58.

139 CRC Committee, ‘Treaty-specific guidelines’ (n 105) paras 23-27.

140" See chapter 4 of this Commentary; see CRC Committee, ‘General Comment No 19 on public budgeting
for the realization of children’s rights (art. 4)’ (2016) CRC/C/GC/19.

141 CRC Committee, CO Bolivia, CRC/C/15/Add.1 para 14; CO France, CRC/C/15/Add.20, para 19.

2 Hodgkin and Newell (n 6) 23.
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E Special Provisions Relating to Child Discrimination

The CRGC, like other international human rights instruments, guarantees the principle of
non-discrimination in many places other than its non-discrimination clause. Those special
provisions take priority over article 2 when applicable.

Thus, the principle of non-discrimination may be found in article 22 of the CRC relating
to the special protection of refugee children, in article 23 of the CRC relating to the special
protection of disabled children, and in article 30 of the CRC relating to the special protec-
tion of indigenous children. One also finds echoes of the non-discrimination principle in
different other provisions, like article 28 of the CRC in the context of the right to education.
These leges speciales are addressed in detail elsewhere in this commentary.'%

Importantly for our purpose, one also finds child-specific non-discrimination clauses
in other international human rights instruments and, in particular, in the ICCPR and the

ICESCR! and the CRPD.

1. Leges Speciales in the ICCPR and the ICESCR
The ICCPR and the ICESCR contain two leges speciales which extend the applicability of

their respective general non-discrimination clause to children. According to article 24(1) of

the ICCPR:

Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or
social origin, property or birth, the right to such measures of protection as are required by his status as
a minor, on the part of his family, society and the State.

This norm is restricted, however, to foreseeing the possibility of arranging special protection
measures in favour of children and the need to ensure the absence of discrimination in these
special measures.

This specific approach to child discrimination in the context of special measures of protec-

tion is confirmed by article 10(3) of the ICESCR:

Special measures of protection and assistance should be taken on behalf of all children and young per-
sons without any discrimination for reasons of parentage or other conditions. Children and young per-
sons should be protected from economic and social exploitation. Their employment in work harmful
to their morals or health or dangerous to life or likely to hamper their normal development should be
punishable by law. States should also set age limits below which the paid employment of child labour
should be prohibited and punishable by law.

2. Lex Specialis in the CRPD

The CRPD contains numerous provisions on the rights of children with disabilities.'*
It has also become an important tool to enhance the protection of the rights of children
with disabilities in practice. To be clear: a// provisions in the CRPD apply to children.
However, experiences with other international human rights instruments have revealed
that the absence of explicit references to children’s perspectives tend to make them

5

143 See chapters 22, 23, 30, and 28 of this Commentary.

144 There are other less general ones, of course, eg the ILO Conventions. See Marks and Clapham (n 31) 27.

14 See Louis Alfonso de Alba, “The Rights of the Child in the Convention on the Rights of Persons with
Disabilities’ in Carol Bellamy and others (eds), Realizing the Rights of the Child, Swiss Human Rights Book
(Riiffer & Rub 2007) Vol 2, 75-77.
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invisible in practice, even when situations of vulnerability are addressed.'“ The inclusion
of specific provisions regarding children with disabilities in the CRPD was thus necessary
to avoid under-inclusive protection in practice, on the one hand, and restrictive interpret-
ation of the rights in respect of adults only, on the other.

Regarding the principle of non-discrimination, article 7 of the CRPD is the central
provision. According to its first paragraph:

States Parties shall take all necessary measures to ensure the full enjoyment by children with disabil-
ities of all human rights and fundamental freedoms on an equal basis with other children.

It is interesting to note the difference in wording between article 2 of the CRC and art-
icle 7 of the CRPD. According to article 2(1) of the CRC, only the rights of the CRC
are guaranteed without discrimination (derivative clause). Article 7 of the CRPD, by
contrast, stipulates that ‘all human rights and fundamental freedoms’ of children with
disabilities should be enjoyed on an equal basis with other children (autonomous clause).

Various controversies have arisen with respect to article 7 of the CRPD. To start with,
when special non-discrimination clauses in a ground-specific instrument are further spe-
cified in relation to a specific group (children in this case), there is a risk that other di-
mensions in the discriminatory treatment may become less visible. Moreover, during the
drafting process of the CRPD, some government representatives actually argued that
including specific provisions for children with disabilities might undermine the rights
included in the CRC. In response to these arguments, it was made clear by the then chair
of the Committee on the Rights of the Child that the CRPD had to be considered as
reinforcing the existing rights under the CRC.'"” The CRPD helps to ‘elaborate the in-
terpretation of the CRC for children with disabilities’.® The solution seems to be that
whenever the provisions of the CRPD provide higher protection than the similar provi-

sions of the CRC, the former should apply (CRC art 41(b)).

III. Evaluation

More than twenty-five years ago, the Convention on the Rights of the Child was adopted
and, within it, a guarantee of the non-discrimination principle entrenched prominently
in article 2. This provision captures the child-specific dimensions of child discrimination
and has been used most effectively against the latter.

Retrospectively, this provision may be interpreted as a strong signal, for it marked the
culmination of the progressive emergence of children’s rights. The latter may indeed be
conceived as the outcome of the gradual conquest of their equality, first of all, vis-a-vis
adults, then in regard to young adults, and finally, with respect to other children.

Regrettably, the prohibition of discrimination enshrined in article 2 CRC remains
vague and may be still interpreted in various ways, including weaker ones. The notion of
‘special measures’ is one of those current interpretive difficulties. That notion is in need of
further clarification as special protection measures may have destructive discriminatory

146 Gerison Lansdown, See Me, Hear Me: A Guide to using the UN Convention on the Rights of Persons with
Disabilities to promote the Rights of Children (Save the Children 2009); ESCR Committee, ‘General Comment
No 5: Persons with Disabilities’ (1994) reproduced in ‘Compilation of General Comments and General
Recommendations adopted by Human Rights Treaty Bodies’ (2008) HRI/GEN/1/Rev.9 (Vol 1) 17.

147 Lansdown, See Me, Hear Me (n 146), 23. 148 ibid.
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consequences on particularly vulnerable children whose integration should be States
Parties” foremost goal. Of course, assessing the objectives and proportionality of these
special measures allows one to distinguish between non-discriminatory special measures
and discriminatory ones. However, the proportionality test, as often, is open to varying
interpretations. Given the centrality but also the complexity of the non-discrimination
principle in the context of children’s rights, the time has come therefore for a general
comment of the CRC Committee on article 2 of the CRC.

More generally, and thinking outside the children’s rights realm, one may wonder about
the justification of non-discrimination clauses in specific human rights instruments. There
certainly are strong arguments in favour of specific instruments of protection against dis-
crimination.'® This is obvious when members of a specific group (eg children or persons
with disabilities) have largely been ignored by the mainstream human rights movement
and/or when general treaties are not adapted to the specific situation of a certain group.
Specific treaties adopted to protect specific groups always carry with themselves a stigma-
tizing and essentializing risk, however.!”® Besides inequalities in human rights protection
and hence ultimately in equality,'' the fragmentation of international human rights in-
struments and non-discrimination clauses along group lines risks sidelining those groups’
perspectives from general human rights and non-discrimination debates. In this respect,
it suffices to observe how the issue of child discrimination has been neglected in recent
general debates on the non-discrimination principle.’> Non-discrimination is an element
common to all human rights treaties and should thus be addressed more consistently in
the future to avoid not only inequalities, but also gaps in the effective protection of all
human beings’ equal moral status.
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Article 3. The Best Interests of the Child

1. In all actions concerning children,

whether undertaken by public or private
social welfare institutions, courts of law,
administrative authorities or legislative

bodies, the best interests of the child shall
be a primary consideration.

. States Parties undertake to ensure the

child such protection and care as is
necessary for his or her well-being, taking
into account the rights and duties of his
or her parents, legal guardians, or other
individuals legally responsible for him

or her, and, to this end, shall take all
appropriate legislative and administrative
measures.

. States Parties shall ensure that the institu-

tions, services and facilities responsible
for the care or protection of children shall
conform with the standards established
by competent authorities, particularly in
the areas of safety, health, in the number
and suitability of their staff, as well as
competent supervision.
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I. Introduction

A. A Common but Contested and Complex Concept

According to the Committee on the Rights of the Child (‘CRC Committee’, ‘the
Committee’), the right of the child to have his or her best interests taken into account as a
primary consideration is ‘a substantive right, an interpretative legal principle and a rule of
procedure’.! It ‘expresses one of the fundamental values” of the Convention on the Rights of
the Child (‘CRC, ‘the Convention') and is one of its four general principles.” The text of
the Convention certainly supports this view. References to the principle can be found in no
fewer than seven articles of the Convention® and the scope of article 3, which demands that
children’s best interests are considered in a// actions concerning them, indicates that there are
no limitations to the application of this principle where children are concerned. Moreover,

variations of this principle can be found in numerous international instruments,* national

constitutions,’ and domestic legal systems.®

However, for a principle of such ubiquity, it has generated much perplexity and some-
times hostility.” Thus it is surprising that despite its controversial status, it occasioned

! Committee on the Rights of the Child (‘CRC Committee’) ‘General Comment No 20 (2016) on the
Implementation of the Rights of the Child During Adolescence’ (6 December 2016) CRC/C/GC/20 para 22.
See also CRC Committee, ‘General Comment No 14: The Right of the Child to Have his or her Best Interests
Taken as a Primary Consideration’ (29 May 2013) UN Doc CRC/C/GC/14 para 6 (‘CRC GC 14’). Cf: Ursula
Kilkelly, “The Best Interests of the Child: A Gateway to Children’s Rights?’ in Sutherland, E.E. and Barnes
Macfarlane, L-A. (eds), Implementing Article 3 of the United Nations Convention on the Rights of the Child: Best
Interests, Welfare and Well-being (Cambridge: Cambridge University Press 2016) 51 (critiquing the Committee’s
position on the scope of the best interests principle).

2 CRC GC 14 (n 1) para 1. The three remaining principles are non-discrimination (article 2), survival and
development (article 6) and children’s participation (article 12). See: Karl Hanson and Laura Lundy, ‘Does
Exactly What it Says on the Tin?’ (2017) 25 International Journal of Children’s Rights 285 (critiquing the
general principles approach adopted by the Committee).

3 See Convention, arts 3, 9, 18, 20, 21, 37, and 40.

4 ‘Declaration on the Rights of the Child” UNGA Res 1386 (XIV) (20 November 1959), arts 2 and 7;
Hague Convention on Protection of Children and Cooperation in Respect of Intercountry Adoption (opened
for signature 29 May 1993, entered into force 1 May 1995) (1998) 32 ILM 1134, art 4(b); African Charter
on the Rights and Welfare of the Child (opened for signature 11 July 1990, entered into force 29 November
1999) OAU Doc CAB/LEG/24.9/49, arts 49, 19, 20, 24, 25, and 31; Convention on the Elimination of
all forms of Discrimination against Women (opened for signature 18 December 1979, entered into force 3
September 1981) 1249 UNTS, arts 5 and 16; Convention on the Rights of Persons with Disabilities (opened
for signature 30 March 2007, entered into force 3 May 2008) [2008] ATS 12, arts 7 and 23. Note that there is
no reference made to the best interests of the child in the International Covenants on Civil and Political Rights
and Economic Social and Cultural Rights or the European Convention on Human Rights.

> Tobin notes that the best interests principle is contained in the national constitutions of a number of states
including eg Ecuador (s 48); Ethiopia (36(2)); Gambia (29(1)); Namibia (15); South Africa (s 28(3)); and
Uganda (s 34(1)) (see, John Tobin, ‘Increasingly Seen and Heard: The Constitutional Recognition of Children’s
Rights’ (2005) 21 South African Journal on Human Rights 86, 113).

¢ See eg Belinda Fehlberg, Bruce Smyth, and Liz Trinder (common law systems: ch 3.3), Teresa Piconté
Novales (southern European systems: ch 3.4) and Anna Singer (Nordic systems: ch 3.5) in John Eekelaar and
Rob George (eds), Routledge Handbook of Family Law and Policy (Routledge 2014). See also Children’s Act
2005, sections 7 and 9 (South Africa).

7 Perhaps mostly vehemently from Helen Reece, “The Paramountcy Principle: Consensus or Construct?’
(1996) 49 Current Legal Problems 267. See also Bruce C Hafen and Jonathan O Hafen, ‘Abandoning
Children to their Autonomy: The United Nations Convention on the Rights of the Child’ (1996) 37 Harvard
International Law Journal 449, 462—64 (fearing that the principle might lead to removal of children from
parents when considered to be in the children’s ‘best interests’); Erica K Salter, ‘Deciding for a Child: A
Comparative Analysis of the Best Interests Standard’ (2012) 33 Theoretical Medicine and Bioethics 179 (ar-
guing that the test fails to provide clear guidance and fails to respect the family); Sandra Burman, “The Best
Interests of the South African Child’ (2003) 17 International Journal of Law Policy and the Family 28 (arguing
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relatively little debate during drafting,® with Freeman observing that its very familiarity
actually ‘bred content’.” Indeed, Alston notes that only one representative commented
that ‘the phrase was inherently subjective and that its interpretation would inevitably
be left to the judgment of the person, institution or organization applying it’.!° Instead,
there was more discussion about whether the principle should be expressed as @ or ‘the’
primary consideration, and which actions it should cover. Significantly, the use of @" in
the final text of article 3(1) clearly demonstrates that a child’s interests were not to be
considered an overriding factor. However, as Alston remarks:

while contestable in the context of private law family proceedings, [it] could hardly have been
otherwise in the context of an umbrella provision designed to be applicable in a very wide range
of situations in which a vast array of competing considerations might arguably be relevant and
appropriate.!!

This ready acceptance of the weight to be accorded to a child’s best interests is perhaps
unsurprising. It would surely be uncontroversial to maintain that those taking legislative
and administrative actions affecting other vulnerable groups, such as the infirm, persons
with a disability, elderly, or those belonging to minorities, should have the best interests
of members of those groups in the forefront of their minds when doing so. Why should
it be different for children? The obligation under article 3 therefore exemplifies the gen-
eral justification for the use of political power which has been widely accepted since at
least what Jonathan Israel refers to as the ‘moderate’ enlightenment’.'* In this context it is
worth recalling John Locke’s Second Treatise on Government: Concerning the True Original
Extent and End of Civil Government (1690), in which he wrote:

131. But though men (sic) when they enter into society give up the equality, liberty, and executive
power they had in the state of Nature into the hands of the society, to be so far disposed of by the
legislative as the good of the society shall require, yet it being only with an intention in every one
the better to preserve himself, his liberty and property ... the power of the society or legislative
constituted by them can never be supposed to extend farther than the common good’.

Implicit in this directive is an obligation imposed on those who exercise power when
taking decisions for the purpose of the common good to consider what impact it will
have on the interests of individuals. With regard to parental power, which was closely
analogized with monarchical power, Locke further wrote: ‘[f]irst, then, paternal or par-
ental power is nothing but that which parents have over their children to govern them,
for the children’s good, till they come to the use of reason’(emphasis added). It seems that

that the individualistic nature of the concept and the fact that the social and economic problems encountered in
South Africa affect its operation make it an inappropriate standard for the South African context); Jane Fortin,
‘Children’s Rights —Flattering to Deceive?’ (2014) 26 Child and Family Law Quarterly 51; Lucinda Ferguson,
“The Jurisprudence of Making Decisions affecting Children: An Argument to Prefer Duty to Children’s Rights
and Welfare’ in A Diduck, N Peleg and H Reece (eds), Law in Society: Reflections on Children, Culture and
Philosophy: Essays in Honour of Michael Freeman (Brill 2015) 141 (arguing that requiring decision-takers to act
virtuously is more likely, among other things, to put the child’s interests at the centre, and lead to an outcome
that promotes the child’s flourishing).

8 Philip Alston, “The Best Interests Principle: Towards a Reconciliation of Culture and Human Rights’ in
Philip Alston (ed), Zhe Best Interests of the Child: Reconciling Culture and Human Rights (Unicef and Clarendon
Press 1994) 1, 10-11.

 Michael Freeman, ‘Article 3: The Best Interests of the Child’ in André Ale, Johan Vande Lanette, and others
(eds), Commentary on the United Nations Convention on the Rights of the Child (Martinus Nijhoff, 2007) 26.

10" Alston (n 8) 11. 1 ibid 12-13.
12 Jonathan Isracl, A Revolution of the Mind (Princeton University Press 2010) 12, 19.
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this particular directive would not necessarily apply to groups defined by social categor-
ization. It would be odd to require legislation affecting, say, lawyers, to treat their best
interests as a primary consideration, so the injunction seems to apply where political
power is exercised over people with respect to the many conditions they experience (such
as childhood, sickness, old age) simply as people. Given that people experience many
conditions, no one would expect that the interests of those experiencing any particular
one of them, even childhood, to be consistently promoted without regard for its effect on
any other. Indeed, principles of distributive justice would be used to resolve competing
claims between them.

Why, then, does the principle of the best interests of the child cause such difficulty?
There is of course the perennial concern regarding the apparent indeterminacy of this
principle. How are a child’s best interests to be determined and by whom? But the anxiety
associated with the principle also has a political explanation. Children are located within
subordinate power structures (families, schools, and other institutions), in which they are
invariably perceived to have incomplete agency. The concept of parental sovereignty and
its entitlement to non-interference within the family remains a strongly held view within
all societies. This leads some to fear that the principle allows the paternalism of external
authorities to override the role of parents and other family members.'® The perceived in-
completeness of children’s agency raises difficult issues regarding assessment of when it is
achieved and of procedures for ascertaining their views. But it also creates fears that the
application of the principle must accommodate children’s evolving capacity, and might
be used to further challenge and override parental interests.'*

Children’s lack of political power is also important. The paternalistic achievements
of the ‘moderate’ enlightenment were eventually replaced by the goals of the ‘radical’
enlightenment.” Activism and protest eventually brought about democracy and repre-
sentative government so that the ruled could express and often bring about what they
considered to be in their interests rather than accept the way the political elite, even if
paternalistic, defined them. Children cannot do this. On its face, and by itself, article
3(1) is similarly paternalistic, and, unlike other potential beneficiaries of paternalism, for
example potentially (or, to a lesser extent, actually) sick or elderly adults, children cannot
exercise political pressure and win the power to define and realize their own interests.
And even if others are able to do something like this on their behalf, problems remain
regarding how conflicts between the interests of children and those other beneficiaries are
to be resolved.

B. Key Issues

These anxieties and dilemmas provide the backdrop against which article 3 must be in-
terpreted. It is important to stress that the provision consists of three paragraphs, each of
which imposes distinct yet related obligations on States Parties to the Convention. Sub-
paragraph (1) imposes the general obligation to ensure that children’s best interests are a
primary consideration in all actions concerning them; sub-paragraph (2) imposes a spe-
cific and often neglected obligation to take all appropriate measures to ensure children’s

13 See eg H Tristan Engelhardt, ‘Beyond the Best Interests of Children: Four Views of the Family and
Foundational Disagreements regarding Pediatric Decision-Making’ (2010) 35 Medicine and Philosophy
499, 503.

14 See eg Hafen and Hafen (n 7). 15 See Israel (n 12) vii—ix.
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well-being; and sub-paragraph (3) imposes a specific obligation to create and enforce
standards for children’s care by institutions or by other bodies.

However, the most pressing and complex interpretative issues under article 3 relate
to the general obligation in paragraph 1 to consider children’s best interests. As a con-
sequence, this chapter devotes considerable attention to the scope of this principle; the
meaning of a child’s best interests; and the weight to be accorded those interests. Three
central arguments are made. First, the vast scope of the principle, which applies in all
actions concerning children, is designed to address the historical disregard for children’s
interests by decision-makers at all levels of society, whether public or private. It therefore
plays an important agenda-setting role which elevates children’s interests to a primary
and legitimate consideration in all decision-making which is about or has an impact
on children. Second, the indeterminacy of this principle has been overstated and it is
possible to adopt a culturally sensitive methodology that mitigates the potential for
subjective preferences and assumptions to inform an assessment of a child’s best inter-
ests. Third, children’s best interests are not necessarily the determinative consideration
in all actions concerning them. Rather, the principle’s primacy can be retained consist-
ently with the adoption of a process through which any decision that is inconsistent
with a child or children’s best interests must be justified as being reasonable in all the
circumstances.

II. Analysis of Article 3

A. Paragraph 1: The Best Interests Principle as a Primary Consideration

In all actions concerning children, whether undertaken by public or private social welfare institu-
tions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration.

1. Scope of the Principle
(a) ‘In All Actions Concerning Children’

According to article 3(1), the best interests principle applies in ‘all actions concerning
children, whether undertaken by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies’. The CRC Committee has noted that
‘the word “action” does not only include decisions, but also includes all acts, conduct, pro-
posals, services and procedures and other measures’.!® Moreover, ‘inaction or failure to take
action and omissions are also “actions”” for the purposes of article 3.'” Such an expansive
approach is appropriate because to exclude ‘inaction’ would be to tolerate, for example,
the neglect of a child. It is also consistent with article 3(2), which imposes a positive ob-
ligation on states to take all appropriate measures to ensure a child’s care, protection, and
well-being.

The ordinary meaning of the phrase ‘all actions concerning children’ suggests that
it ought to be construed broadly.'”® As Alston points out, ‘the use of plural (children)

' CRCGC 14 (n 1) para 17. 17 ibid para 18.

18 See Freeman (n 9) 46, who suggests this is implied by the use of the plural ‘children’. See also Sharon
Detrick, A Commentary on the UN Convention on the Rights of the Child (Martinus Nijhoff 1999) 90; Philip
Alston and Bridget Gilmour-Walsh, 7he Best Interests of the Child: Towards a Synthesis of Children’s Rights and
Cultural Values (UNICEF, Innocenti Studies, 1996) 9—10.
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would seem to indicate an intention to achieve a broad rather than narrow coverage for
the ... principle’."” Moreover, as Freeman observes, the reference to children as a class
demonstrates that the Convention ‘is as much focused on distributive justice as it is on
the individual child’.?° This broad approach is also supported by the work of the CRC
Committee, which has repeatedly called on States Parties to integrate and consistently
apply the best interests principle ‘in all legislative, administrative and judicial proceedings
as well as policies, programmes and projects relevant to and with an impact on children™
(emphasis added) which includes not only the obvious issues such as parental care,”? do-

mestic violence,? juvenile justice,? and refugee policy,? but also budgetary allocations,?

including international assistance.”

The phrase ‘concerning’ is generally interpreted by the CRC Committee as syn-
onymous with ‘affecting’.?® This is a practical approach, which ensures consistency with
article 12 of the Convention which provides children with a right to express their views
in all matters ‘affecting’ them. The Committee has distinguished between the two levels
at which the best interests principle applies. First, ‘concerning’ refers to ‘measures and
decisions directly concerning a child, children as a group or children in general’ (emphasis
added).?’ This would include a decision directly ‘about” a particular child or children, for
example in a custody or contact issue, or concerning a medical procedure for the child,
the child’s education, or how the child is to be disciplined. Second, the principle applies
‘to measures that have an effect on an individual child, children as a group or children in
general even if they are not the direct targets of the measure’ (emphasis added).*® This
would include decisions regarding whether to offer asylum to adults or to deport them—
despite not being primarily abour their children, such decisions can ‘affect’ them—and a
wide range of policy matters, ranging from planning decisions to economic policy, which
may not explicitly be about children, but can affect them.

Indeed, such is the scope of article 3 that the CRC Committee has recognized that ‘all
actions taken by a state affect children in one way or another’.?' However, it has also sug-
gested that ‘this does not mean that every action taken by the state needs to incorporate
a full and formal process of assessing and determining the best interests of the child’.
According to the Committee, ‘where a decision will have a major impact on a child or
children, a greater level of protection and detailed procedures to consider their best inter-
ests is appropriate’.>* As such, the term ‘concerning’ must be informed by the circum-
stances of each case in order to be discern the impact of the action on a child.*

19 Alston (n 8) 14. 20" Freeman (n 9) 46.

21 CO Albania, CRC/C/ALB/CO/2-4 (5 October 2012) para 30(a). See also: CO Australia, CRC/C/AUS/
CO/4 (28 August 2012) para 32; CO Republic of Korea, CRC/C/KOR/CO/3-4 (2 February 2012) para 33;
CO Argentina CRC/C/ARG/CO/3-4 (11 June 2010) para 33.

> See eg CO Nigeria, CRC/C/NGA/CO/3-4 (11 June 2010) para 31.

# See eg CO Turkey, CRC/C/TUR/CO/2-3 (20 July 2012) para 31.

2 See eg: CO Nigeria, CRC/C/NGA/CO/3-4 (11 June 2010) para 31; CO Ukraine, CRC/UKR/CO/3-4
(21 April 2011) para 30.

% See eg: CO Australia, CRC/C/AUS/CO/4 (28 August 2012) para 32; CO Denmark, CRC/C/DNK/
CO/4 (7 April 2011) para 35.

% See eg CO Myanmar, CRC/C/MMR/CO/3-4 (14 March 2012) para 37.

" See eg CO Democratic People’s Republic of Korea, CRC/C/PRK/CO/4 (27 March 2009) para 22.

# Indeed, the word ‘affecting’ is used instead of ‘concerning’ in the Committee’s report on the UK: CRC/
C/GBR/CO/4 (20 October 2008) para 26 and CRC GC 14 (n 1) para 19.

¥ CRC GC 14 (n 1) para 19. % ibid para 19.
3 ibid para 20. See discussion on this point in chapter 12 of this Commentary.
3 CRC GC 14 (n 1) para 20. ¥ ibid para 20.
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In practice, it is argued that the distinction made between decisions that are primarily
‘about’ children and those that ‘affect’ them is sharper, and that the principle operates
rather differently in each instance. As regards those decisions which merely affect but
are not directly about children, the distinction operates to direct the attention of those
whose activities might affect children, whether they are judicial officers, urban planners,
or treasury officials, to the presence and relevance of children’s interests. It seeks to arrest
the historical ignorance of the relevance of children’s interests in this context and essen-
tially operates to reconceptualize the agenda for decision-makers so as to ensure that
children’s interests are given primary consideration. With respect to decisions directly
about children, in areas such as child protection, family law, special medical procedures,
and the like, the principle needs to sustain and justify potentially coercive state action
regarding specific children, and therefore demands that children’s interests are placed at
the centre of the decision process.

Lady Hale of the UK Supreme Court made the same distinction in ZH (Tanzania)
(FC) v Secretary of State for the Home Department™ when she contrasted ‘decisions which
directly affect the child’s upbringing, such as the parent or other person with whom she
is to live, and decisions which may affect her more indirectly, such as decisions about
where one or both of her parents are to live’.* The best interests, she said, were to be the
determining factor in the former case, but a primary consideration in the latter. It does
indeed seem that in the former case the principle requires decisions to be articulated in
terms of the child’s best interests, which would not necessarily be so in the latter, although
in that case the child’s interests are relevant and might determine the matter, but this does
not exclude consideration of other interests in the former case either. For example, it has
been argued®® that article 3 protects child refugees additionally to and independently of
other provisions of international refugee law, and could create an alternative ground for
a right of non-refoulement (not to be sent back). While this would cover both unaccom-
panied and accompanied children, decisions concerning unaccompanied children would
be of the former kind, while a decision concerning an accompanied child’s parents which
had implications for their children would be of the latter. In some circumstances the out-
come could be the same under either characterization. While the distinction between the
two cases will usually be evident, there can be ambiguous cases, in which case the way the
circumstances are characterized becomes important.”’

Sometimes a process that is essentially directly about children is conducted as if it in-
volves them only indirectly. For example, in the family law context, Eva Ryrstedt has ana-
lysed mediation sessions in child matters in Sweden.?® This process was approached, not as
being ‘about’ children as such, but as directed at achieving a settlement between the par-
ties. It is perhaps unsurprising therefore that Ryrstedt found that children’s interests were

3 [2011] 2 AC 166 (UK). > ibid para 25.

% Jason Pobjoy, The Child in International Refugee Law (Cambridge University Press 2017) 196-203.

% This distinction is explored further in John Eckelaar, ‘Two Dimensions of the Best Interests
Principle: Decisions about Children and Decisions affecting Children’ in Elaine E Sutherland & Lesley-Anne
Barnes Macfarlane (eds), Implementing Article 3 of the United Nations Convention on the Rights of the Child: Best
Interests, Welfare and Well-being (Cambridge: Cambridge University Press 2016) and John Eckelaar, “The Role
of the Best Interests Principle in Decisions Affecting Children and Decisions about Children” (2015) 23
International Journal of Children’s Rights 3.

3% See Eva Ryrstedt, ‘Mediation Regarding Children—Is the Result Always in the Best Interests of the
Child? A View from Sweden’ (2012) 26 International Journal of Law, Policy and the Family 220.
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rarely the focal point of what was essentially a negotiation between adults. Sometimes
they were not considered at all.

In contrast, the CRC Committee has stated clearly that ‘in cases of separation and
divorce, the children of the relationship are unequivocally affected by decisions of the
courts and that ‘all legislation on separation and divorce has to include the right of
the child to be heard by decision-makers and in mediation processes’.>* One technique
proposed is ‘child inclusive mediation’, whereby a specialist confers with the child and
reports to the parties to the mediation.’” This can be expensive, however, and the meas-
ures required of states in this regard must be reasonable in light of the available resources.
There is also a serious tension between the overall goal of mediation that seeks to assist
participants to reach their ‘own’ agreement and directing them to do what is best for the
children.*!

(b) “Whether Undertaken by Public or Private ... Bodies’

A question arises as to whom the obligation to consider children’s best interests applies?
It is clear from the text of article 3 that public o7 private social welfare institutions, courts
of law, administrative authorities and legislative bodies must each consider children’s
best interests. The Committee has provided guidance with respect to these entities in
its General Comment on article 3, stressing that ‘its terms should not be narrowly con-
strued’® and that relevant bodies to whom the principle applies include ‘not only those
related to economic, social and cultural rights (eg care, health, environment, education,
business, leisure and play, etc.) but also institutions dealing with civil rights and freedoms
(eg birth registration, protection against violence in all settings, etc.)’.*> Private bodies
include ‘private sector organisations—either for-profit or non-profit which play a role in
the provision of services that are critical to children’s enjoyment of their rights’.*

The imposition of an obligation on private social welfare institutions in an international
treaty to which only states are party is interesting. Earlier drafts of article 3 actually re-
ferred to ‘official’ bodies but this reference was deleted during drafting.”> Although the
travaux préparatoires provide no explanation for this approach, it is clear from the inclu-
sion of the specific reference to public or private bodies that the best interests principle is
not confined to public entities.

The CRC Committee has also indicated that ‘although parents are not explicitly men-
tioned in article 3, paragraph 1, the best interests of the child “will be their basic concern”
(art 18 para 1)’.% This raises the question of how these obligations can be monitored
under the terms of the Convention when private institutions and parents are not parties.
The answer to this dilemma lies in the fact that it is the obligation of each State Party
to take effective domestic measures to ensure that private institutions and parents act

3 CRC Committee, ‘General Comment No 12: The Right to be Heard’ (20 July 2009) UN Doc CRC/C/
GC/12 (‘CRC GC 12’) paras 51 and 52.

4 See Felicity Bell and others, ‘Outcomes of Child-Inclusive Mediation’ (2013) 27 International Journal of
Law, Policy and the Family 116.

41 See Mavis Maclean and John Eekelaar, Lawyers and Mediators (Hart Publishing 2016) 87-91, pointing
out differences between mediation Codes of Practice in this regard.

# CRC GC 14 (n 1) para 26. 4 ibid. 44 ibid.

% Office of the High Commissioner for Human Rights, Legislative History of the Convention on the Right
of the Child (United Nations 2007) 338 (‘Legislative History') (referring to UN Doc E/CN.4/L.1575, paras
25-26).

% CRC GC 14 (n 1) para 25. Earlier drafts referred to actions undertaken by ‘parents and guardians’ and to
‘official” actions. Both were subsequently removed: see Alston (n 8) 14-15.
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consistently with the best interests principle. States will enjoy a margin of discretion with
respect to such measures and parents will also enjoy a margin of discretion with respect to
the determination of their children’s best interests (as examined in detail in chapter 18).
As a minimum, however, the Committee has recommended that states adopt appropriate
legislation, training for professionals working with children, and the dissemination of
information about article 3 to children and their families.*”

2. Measures for the Implementation of the Best Interests Principle

The CRC Committee has explained that states must ‘take all necessary, deliberate and
concrete measures for the full implementation of the right’. This directive consists of three
broad obligations:

(a) an obligation to ensure that the principle is appropriately integrated and consistently
applied in every action taken by a public institution whose actions have a direct or
indirect impact on children;

(b) an obligation to ensure that all judicial and administrative bodies, as well as policies
and legislation concerning children, demonstrate that the child’s best interests have
been a primary consideration; and

(c) an obligation to ensure that childrens’ interests are assessed and taken as a primary

consideration in decisions and actions taken by the private sector which concern
children.®

The Committee has also listed several specific measures which states are required to adopt
in order to ensure the creation of a regulatory and social system that is capable of en-
suring that children’s best interests are a primary consideration in all matters concerning
them. These measures include appropriate legislative frameworks and complaints proced-
ures, which must be coupled with data collection, and the provision of information and
training to professionals whose work has a direct or indirect impact on children. It further
requires that training be provided to children themselves, in a language they understand,
in relation to the nature of their rights under article 3, as well as measures to combat nega-
tive attitudes and perceptions regarding the best interests principle.?’

Moreover, its general comments on specific cohorts of children invariably contain re-
commendations for states with the respect to the application of the best interests prin-
ciple in specific contexts.’® Indeed, its General Comment No 22 on the general principles
regarding the human rights of children in the context of international migration and
migrant workers provides an exceptionally long list of measures required of states to give
effect to the best interests principle.’! These measures expected by the Committee are

¥ CRC GC 14 (n 1) para 15. 48 ibid paras 13-14. 4 ibid paras 15 (a)—(h).

%0 See eg CRC Committee, ‘General Comment No 6: Treatment of Unaccompanied and Separated Children
outside their country of Origin” CRC/C/GC/2005/6 (1 September 2005) paras 11-22; ‘General Comment No
7: Implementing Child Rights in Early Childhood” CRC/C/GC/7 (20 September 2006); ‘General Comment
No 11: Indigenous children and their Rights under the Convention’ CRC/C/GC/11 (12 February 2009) paras
30-33; ‘General Comment No 20’ on the implementation of the rights of the child during adolescence CRC/
C/GC/20 (6 December 2016) para 22; ‘General Comment No 21’ on children in street situations CRC/C/
GC/21 (21 June 2017) para 28.

> ‘Joint General Comment No 3 of the Committee on the Protection of the Rights of All Migrant Workers
and Members of their Families and No 22 of the Committee on the Rights of the Child on the general
principles regarding the human rights of children in the context of international migration’” CMW/C/GC/
3-CRC/C/GC/22 (16 November 2017) paras 27-33 (‘CRC GC 22’).
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onerous and states’ obligations in this regard are extensive. Furthermore, these measures
are resource intensive, meaning that implementation needs to be progressive and will be
contingent upon available resources. They remain justified, however, given that the effect-
iveness of any regulatory system to protect children’s best interests will only be achieved
when those whose work impacts upon children have internalized the idea that children’s
best interests actually matter.

Despite their broad scope, these measures do not depend on any determinate percep-
tion of children’s best interests. Rather, they call for a ‘process’ whereby the consequences
of actions and decisions may be more consistently taken into account and for actions
and decisions by public and private bodies to be assessed by reference to their impact
on children, partly in order to help these bodies enhance their own understanding of
children’s interests. Within this context Freeman has strongly advocated for the prepar-
ation of ‘child impact statements’,** which would be similar to the financial, gender and
human rights impact statements that commonly accompany legislative proposals. These
statements would ensure that children’s interests are ‘on the agenda’.

The CRC Committee has endorsed this view”® and in General Comment 14 set out
exacting standards for fulfilling this objective:

Whenever a decision is to be made that will affect a specific child, an identified group of children or
children in general, the decision-making process must include an evaluation of the possible impact
(positive or negative) of the decision on the child or children concerned. Assessing and determining
the best interests of the child require procedural guarantees. Furthermore, the justification of a de-
cision must show that the right has been explicitly taken into account. In this regard, States parties
shall explain how the right has been respected in the decision, that is, what has been considered to
be in the child’s best interests; what criteria it is based on; and how the child’s interests have been
weighed against other considerations, be they broad issues of policy or individual cases.**

In this context, there is usually no need to speculate about the long-term futures of
the children concerned. The impact on children will usually be immediate and readily
assessable.

The operation of the best interests principle at an ‘agenda-setting’ level need not occur
only in the formulation of administrative and legislative proposals. It can also occur as
an aspect of judicial decision-making. The South African Constitutional Court provided
a remarkable example in S v M, which centred on the effect of s 28(2) of the South
African Constitution, requiring that a child’s best interests have ‘paramount importance
in every matter concerning the child’, on the sentencing of a child’s primary carer to a
period of imprisonment. The decision concerned the sentencing of a mother for social
security offences and was therefore not about her children per se. Handing down the full
judgment of the Court, Sachs ] ruled, however, that in such cases:

The children will weigh as an independent factor to be placed on the sentencing scale only if there
could be more than one appropriate sentence ... one of which is a non-custodial sentence. For the
rest, the approach merely requires a sentencing court to consider the situation of children when a
custodial sentence is imposed and not to ignore them.>

Whilst that Court was considering the principle in the context of the South African con-
stitution, the European Court of Human Rights adopted the same reasoning regarding the

2 Freeman (n 9) 26. % CRCGC 14 (n 1) para 99. 54 ibid 6(c).
% (2008) 3 SA 232 (Constitutional Court). >¢ ibid para 39.
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application of article 3 of the Convention in Uner v The Netherlands.”” This case concerned
the deportation of a parent who was guilty of manslaughter. Although the principle is not ex-
plicitly referred to in the European Convention on Human Rights, the Court ruled that the
best interests of any children affected by a decision must be included among the criteria (that
is, placed on the agenda) for deciding whether deportation would breach the applicant’s right
to family life under article 8 of the ECHR. On the facts, a majority of the Grand Chamber
held that the children’s interests were outweighed by other factors, in particular, the serious-
ness of the crime. It is therefore clear that in such cases the ostensible indeterminacy of the
principle does not preclude a court from reaching a coherent decision. It is sufficient that
the court considers the impact of the outcome on any relevant children and is able to justify
as being reasonable a decision that may not necessarily accord with a child’s best interests.

3. Assessment of a Child’s Best Interests

(a) The Indeterminacy Dilemma

Most critiques of the best interests principle focus on its alleged indeterminacy.”® It has
been argued above that this is unlikely to be a problem with regard to decisions ‘affecting’
children. The critiques therefore occur in the context of decisions ‘about’ children, such as
that by Robert Mnookin, who argued that predictions about the consequences of present
arrangements on children’s futures were necessarily so speculative as to make it inappro-
priate to use it in child protection cases as a standard for ‘the proper allocation of respon-
sibility between the family and the state’.> As regards private law disputes between parents
over arrangements for children, Mnookin suggested partial replacement of the principle
by two rules. One was that no action should be taken which would pose an immediate
and substantial threat to the child’s physical health and the other that, in disputes between
parents, courts should prefer the adult ‘who has a psychological relationship with the child
from the child’s perspective’.* Later Mnookin repeated his criticisms of the principle, sug-
gesting that, in custody cases, the child’s time should be divided between the parents in
a manner similar to the way it was spent when the parents were together.’ Moreover, the
indeterminacy of the principle is such that it has often operated as a code or proxy for the
interests of others.®

In response to concerns such as these, the CRC Committee has sought to offer a meth-
odology by which to mitigate both the indeterminacy and the misuse of the best interests
principle. It has emphasized that the principle is ‘dynamic’ and ‘flexible’ and that any
assessment of a child’s best interests must be individualized and follow two steps:

First within the specific factual context of the case, find out what are the relevant elements in a best
interests assessment, give them concrete content and assign a weight to each in relation to each other;

57 [2006] ECHR 873. For similar outcomes in the UK see: HH v Deputy Prosecutor of the Italian Republic
[2012] UKSC 25; Hines v London Borough of Lambeth [2014] EWCA Civ 660.

% eg Stephen Parker, “The Best Interests of the Child: Principles and Problems’ in Philip Alston (ed), Zhe
Best Interests of the Child: Reconciling Culture and Human Rights (Unicef and Clarendon Press 1994); Reece
(n 7); Raymie H Wayne, “The Best Interests of the Child: A Silent Standard—Will You Know it When You
Hear it?’ (2008) 2 Journal of Public Child Welfare 33.

%) Robert H Mnookin, ‘Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy’
(1975) 39 Law & Contemporary Problems 226, 268.

¢ ibid.

¢! Robert Mnookin, ‘Child Custody Revisited’ (2014) Law and Contemporary Problems 249.

2 Robert van Krieken, “The “Best Interests of the Child” and Parental Separation: On the “Civilising of
Parents”’ (2005) 68 Modern Law Review 25, 33.
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Secondly, ... follow a procedure that ensures legal guarantees and proper application of the
right.®

With respect to the identification of those elements that are relevant to this assess-
ment, the Committee has provided a non-exhaustive and non-hierarchical list, which
includes:

The child’s views; the child’s identity; preservation of the family environment and maintaining re-
lations; care, protection and safety of the child; situation of vulnerability; the child’s right to health
and the child’s right to education.®

With respect to the balancing of these elements, the Committee has explained that ‘the
basic best interests assessment is a general assessment of all relevant elements of the child’s
best interests, the weight of each element depending on the others’.®> As regards the reso-
lution of a conflict between these elements, the CRC Committee has explained that ‘the
elements will have to be weighted against each other in order to find the solution that is
in interests of the child or children’.?

It remains to be seen whether this model is sufficiently practical to guide those who
are required to consider a child’s best interests under article 3. However, there is some
cause for concern. In the first instance, the Committee’s model appears to rest on an as-
sumption that its matrix of considerations and the weight to be accorded to them will
produce a clear and uncontested determination of what is in the best interests of child.®”
But the high level of abstraction at which these considerations are stated and the failure to
offer any guidance as to how to weigh them will present challenges for decision-makers.
Indeed, it is difficult to see how concerns about indeterminacy and the potential for the
principle to be used as proxy for the interests of others will be allayed by the Committee’s
model. Rather than offering ‘concrete guidance’,”® it fails to address directly many of
the critical issues that constantly plague the determination of a child’s best interests. For
example, it does not provide any substantive guidance as to how to resolve a conflict
between a child and his or her parents, or between the child’s parents themselves as to
what is in the child’s best interests. Furthermore, it does not address the extent to which
cultural considerations should influence an assessment of a child’s best interests. Nor
does it address the extent to which a child’s views should be determinative of his or her
best interests or the role of evidence in mitigating the tendency for subjective values and
preferences to inform an assessment of a child’s best interests. How then are these issues
to be resolved?

The first point to stress is that article 3(1) does not impose an obligation to deter-
mine a child’s best interests unequivocally and objectively in every situation concerning
him or her since this would be unfeasibly demanding. In this respect, the distinction
made earlier between decisions affecting children directly and indirectly is relevant.
However, especially with regard to decisions directly about children, it still demands the
adoption of a process to mitigate the subjective and speculative assessment of children’s
interests by decision-makers.” This process requires decision-makers to consider

¢ CRC GC 14 (n 1) para 46. ¢4 ibid paras 52-79. % ibid para 80.

% CRC GC 14 (n 1) para 81. ¢ ibid para 49. % ibid para 50.

® See John Tobin, ‘Judging the Judges: Are they Adopting the Rights Approach in Matters Involving
Children?’ (2009) 33 Melbourne University Law Review 579, 590.
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several overlapping factors when assessing a child’s best interests for the purposes of the
Convention.”

(b) Considerations which Reduce Indeterminacy

(i) Views of the Child

The views of the child are critical among the factors which must be considered when as-
sessing a child’s best interests.”" Whereas the historical conception of the welfare principle
was that a child should be seen but not heard, the rights-based conception of the best inter-
ests principle presumes that children must be seen and heard. This is because article 12(1)
of the Convention mandates that States Parties assure to all children who are capable of
forming a view the right to express their views on all matters affecting them. The meaning
of this obligation is fully explored in chapter 12 but it is sufficient to note here that states
must take active measures to determine the views of children in all matters which affect
them and moreover, that any assessment as to their best interests must be considered in
itself a matter affecting a child. The CRC Committee has actually declared, that:

[a]ny decision that does not take into account the child’s views or does not give the child due
weight according to their age and maturity does not respect the possibility for the child or children
to influence the determination of their best interests.”?

States must therefore develop appropriate procedural safeguards and effective measures
to ensure that children’s views are heard and taken into account in the determination of
their best interests.”> The Committee has also affirmed the principle of ‘reasonable ac-
commodation’” within disability rights discourse, which demands that measures be taken
for children who may be young or vulnerable because of disability or membership of a
minority group to ensure that they are fully able to participate in the determination of
their best interests.”*

But does this mean that a child or children must always participate actively and mean-
ingfully in the making of any decision concerning their interests? This issue is explored
more fully in chapter 12 and it is sufficient to note here that such a standard would be
impractical. For example, a young child will often lack the capacity to express his or her
views with respect to their interests, irrespective of the measures taken to enable them
to do so. In such circumstances the historical tendency has been to substitute the child’s
views with adult assumptions and preferences. The Convention, however, demands a dif-
ferent approach under which if the child is not deemed to be presently competent, it will
be necessary to consider whether [he or she] could be placed in an environment where
he or she might become competent and affect the outcome later.”” In other words, with

7% David Archard and Marit Skivenes have referred to the substantive and procedural dimensions of the
best interests principle: see David Archard and Marit Skivenes, ‘Balancing a Child’s Best Interests and a Child’s
Views (2009) 17 International Journal of Children’s Rights 1, 7.

7t See CRC GC 12 (n 39) para 74 (‘there can be no correct application of article 3 is the components
of article 12 are not respected’); ZH (Tanzania) v Home Secretary (n 34) paras 347 (highlighting the need
for a child’s views to inform what is in their best interests); AC v Manitoba (Director of Child and Family
Services) SCC 30 (2009) (Canada) (‘[t]he distinction between principles of welfare and autonomy narrows
considerably—and often collapses altogether—when one appreciates the extent to which respecting a demon-
strably mature adolescent’s capacity for autonomous judgment is “by definition in his or her best interests”’)
para 84.

72 CRC GC 14 (n 1) para 53. 73 ibid paras 85-91. 74 ibid para 54.

7> John Eekelaar, “The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’
(1994) 8 International Journal of Law & the Family 42-61.
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respect to decisions that are not urgent in terms of the child’s life, health or well-being,
these decisions should be deferred until the child is competent to decide what is in his or
her best interests.”® Article 5 recognizes that this environment will usually be provided by
the child’s parents or extended family, who should guide the child ‘in the exercise’ of the
rights under the Convention, including, of course, the best interests principle. Parents
will therefore be in a position to guard children against making mistakes about their
evaluation of the nature and possibilities of the social world.””

But what about those situations in which an urgent determination of the child’s inter-
ests is required or when time constraints, logistical impediments or the availability of re-
sources preclude consultation with the child? To insist that a child’s views are considered
in such circumstances would be unreasonable and impractical. Thus, as a general rule,
it must be the case that decision-makers will be obliged merely to take all reasonable
measures, in light of available resources, to ascertain a child’s views when making an as-
sessment as to their best interests. A decision-maker who is unable to obtain those views
will bear a heavy burden to justify their failure to do so. Thus, a presumption arises that
consultation with the child is necessary for any assessment of their best interests, and this
can only be rebutted in circumstances where such consultation would be unreasonable.
The appropriate methods by which to determine a child’s views are discussed in detail in
chapter 12, as is the requirement that measures be taken to mitigate any risks to children
when secking their views.

Some have seen the Convention as requiring states to allow children too much au-
tonomy, at the expense of their protection. For example, Hafen and Hafen,”® while
acknowledging that the bulk of the Convention is focused on protection and welfare
issues, represent the Convention as undermining parental paternalism by misguided pro-
motion of children’s autonomy and as inconsistent with US law on this basis. However,
article 12(1) only gives a child who is ‘capable of forming his or her own views’ the right
to ‘express’ those views, which are to be given ‘due weight in accordance with the age
and maturity of the child’. It does not require those views to be given determinative
force, a point underlined by the reference in article 5 to the ‘responsibilities, rights and
duties’ of parents and others to provide appropriate guidance to children in the exercise
of their rights.

It has understandably been the area of medical decision-making that the most anx-
iety has arisen regarding the role of children’s views. It is possible that English law, for
example, does indeed allow a child the right ‘to make his own decision when he reaches
a suflicient understanding and intelligence to be capable of making up his own mind on
the matter requiring decision’,”” but this view is contested.®® Nevertheless, English courts

76 The principle is particularly significant with respect to various non-therapeutic medical procedures per-
formed on very young children, such as male circumcision or gender reassignment for children born with am-
biguous genitalia. It demands that these procedures be delayed until such a time when the child is competent
to make a decision.

77 See further discussion of parents’ views below.

78 See especially Hafen and Hafen (n 7) 449-91.

7 Gillick v West Norfolk and Wisbech AHA [1986] AC 112, 186 (‘Gillick).

80 Tt is argued that Lord Fraser, in Gillick (ibid) restricted the child’s autonomy within the best interests prin-
ciple. The contrary view sees Lord Fraser’s qualification simply as recognizing that doctors must always act only
in the best interests of their patients, so are not bound to provide treatment that even a competent person wants
if they think it medically undesirable. But that does not allow them to force treatment on a competent patient
against their will: see Jonathan Herring, Rebecca Probert, and Stephen Gilmore, Grear Debates in Family Law
(Palgrave Macmillan 2012) 62-68.
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tend to find that children who might otherwise be considered mature but who have de-
clined life-saving medical treatment, usually for religious reasons, have been so affected
by their situation as to lack sufficient understanding to make it.’?!

Archard and Skivenes® propose that when children’s competence is assessed, they
should not be held to a standard which most adults would fail to meet. This would re-
duce the capacity of courts to disregard a ‘competent’ child’s determination to refuse
treatment, yet courts seem to have done this where accepting the child’s decision would
have led to the child’s death. This might be explained on the ground that, while the views
of fully competent children may be determinative in some matters, they will not be de-
terminative if they would damage their ‘basic’ interests, that is, those attributes that are
necessary to lead a reasonably healthy life. The justification for this might be that, while
it is true that everyone is influenced by people around them (and in that sense ‘pure’ au-
tonomy is impossible), family members (especially parents) exercise a unique influence
on children during childhood and this renders suspect an apparently autonomous deci-
sion by a child which severely damages the child. In such circumstances the child’s views
would, in Archard’s terminology, be matters for ‘weighting’ rather than a threshold for
making determinations.®? Gilmore and Herring reach a similar conclusion by a different
route, suggesting that in some factual situations a child might have a right to refuse con-
sent to a particular treatment, but not to any treatment whatsoever.** However it can also
be argued that a child who is deemed competent should be treated no differently from an
adult as there is no longer any moral justification for such differential treatment. Indeed
it has been argued that the conception of childhood under the Convention with its em-
phasis on children’s evolving capacities (art 5) and right to be heard (art 12) anticipates
that, for children who demonstrate competency with respect to a particular issue, there
will be a point where the assessment of the child’s best interests may be aligned with and
determined by reference to the child’s own views. * These issues are not easily resolved.

(i) Other Rights under the Convention and International Law

The principles of internal and external system coherence®® dictate that a decision cannot
be in a child’s best interests where the outcome would be contrary to another right under
the Convention®” or some other international human rights treaty. The idea of internal
system coherence is reflected in the approach adopted by the CRC Committee in its
General Comment on article 3, in which it lists several elements to be taken into account
when assessing a child’s best interests, including the child’s views, identity, family envir-
onment, care and protection, and education and health, each of which is located in pro-
visions of the Convention other than article 3.8 The Committee’s list of elements, which
is selective in the sense that it does not refer to every right under the Convention, should

81 See Archard and Skivenes (n 74). For an example from Spain, see Teresa Piconté-Novales, ‘Religious
Freedom and Protection of the Right to Life in Minors: A Case Study’ in Mavis Maclean and John Eekelaar
(eds), Managing Family Justice in Diverse Societies (Hart Publishing 2013) ch 8.

82 Archard and Skivenes (n 74) 10.

8 David Archard, Children: Rights and Childhood (London: Routledge 2004) 66.

84S Gilmore and ] Herring, ‘“No” is the Hardest Word: Consent and Children’s Autonomy’ (2011) 23
Child and Family Law Quarterly 3.

% John Tobin, ‘Justifying Children’s Rights’ (2013) 21 International Journal of Children’s Rights 395, 432.

8 John Tobin, ‘Seeking to Persuade: A Constructive Approach to Human Rights Treaty Interpretation’
(2010) 23 Harvard Human Rights Journal 1, 37-39.

% CRC GC 14 (n 1) paras 6 and 32; Alston and Gilmour-Walsh (n 18).

8 CRC GC 14 (n 1) paras 52-79.
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not be used to ignore or overlook those rights which the Committee has not listed. As
the Committee itself has stressed, its list is flexible and the ‘ultimate purpose of the child’s
best interests should be to ensure the full and effective enjoyment of [all] the rights recog-
nized in the Convention.*? The corollary is that, ‘elements that are contrary to the rights
enshrined in the Convention ... cannot be considered as valid in assessing what is best
for a child or children’.*

For example, when the CRC Committee has raised eliminating corporal punishment
with certain States during the examination of their reports, governmental representa-
tives have sometimes suggested that some level of ‘reasonable’ or ‘moderate’ corporal
punishment can be justified as in the ‘best interests’ of the child. But interpretation
of a child’s best interests must be consistent with the whole Convention, including
the obligation to protect children from all forms of violence and the requirement to
give due weight to the child’s views; it cannot be used to justify practices, including
corporal punishment and other forms of cruel or degrading punishment, which con-
flict with the child’s human dignity and right to physical integrity.”’ The best interests
principle does not have a status that allows it to override the other rights set out in
the Convention. Rather, it can reinforce them (as it does in the case of the right of the
child to be heard), and inform the manner in which they are implemented (as it does in
the case of economic, social, and cultural rights). The principle might inform the way
authorities intervene to implement the right: for example, the criminal prosecution of
parents might be more damaging to the children than other forms of intervention. But
it does not override the right.

What the CRC Committee has neglected to mention, however, is that any assess-
ment of a child’s best interests also requires consideration of children’s rights under
other international human rights treaties, such as the Convention on the Rights of
Persons with Disabilities, which provides an expanded catalogue of rights for children
with disabilities.”? Similarly, child marriages, condemned under the Convention on the
Elimination of all Forms of Discrimination against Women, cannot be justified under
the best interests principle.”® This approach is consistent with the principle of external
system coherence.” Importantly, in the event of conflict between a child’s rights under
the various international treaties, the higher standard of protection for the child will
apply. This is consistent with the principle of good faith under article 26 of the Vienna
Convention on the Law of Treaties, which requires states to comply with the obliga-
tions they assume upon ratification of or accession to a treaty. This principle demands
that in the event of a conflict between treaty obligations, states are subject to the higher
standard.

8 ibid para 5. % ibid para 5.

91 CRC Committee, ‘General Comment No 8: The Right of the Child to Protection from Corporal
Punishment and Other Cruel or Degrading Forms of Punishment (Arts. 195 28, Para. 2; and 37, inter alia)’ (2
March 2007) para 26.

2 Opened for signature 13 December 2006, 2515 UNTS 3 (entered into force 3 May 2008). See generally
chapter 23 of this Commentary.

% See: Convention on the Elimination of Discrimination Against Women art 16(2); Committee on the
Elimination of Discrimination Against Women General Recommendation 21: Equality in Marriage and
Family Relations 1994 (1994); Joint General Recommendation/Comment No 31 of the Committee on the
Elimination of Discrimination Against Women and No 18 of the Committee on the Rights of the Child
CEDAW/C/GC/31/-CRC/C/GC/18 (4 November 2014) paras 6, 19-23.

%4 Tobin, ‘Seeking to Persuade’ (n 86).

EEKELAAR/TOBIN



Analysis of Article 3 89

(iii) Relevance of Parents’ (and Other Relevant Persons) Views

Significantly, the requirement to consider all the provisions of the Convention when
determining a child’s best interests necessitates a consideration of the views of parents
and other persons whose rights, responsibilities, and customs with respect to the care
of a child are protected by article 5. Thus, the Convention starts from the premise that
parents and those responsible for children’s care have both a presumptive entitlement
and a responsibility to determine the child’s best interests. This position reflects the def-
erence given to the role of parents and a child’s extended family under the Convention
and the reality that in the normal course of events, parents or guardians will be in the best
position to guide children in their decision-making. So while it is accepted that a child
will normally grow up subject to the control and influence of his or her parents or ex-
tended family, it is also expected that these persons will respect the child’s rights and that
decision-makers will also seek to advance them. Indeed, article 18 declares that parents
must make children’s best interests their basic concern. It is impossible to prescribe the ex-
tent of the freedom that ought to be granted to a developing child. Of course, the child’s
basic interests will always need protection. Apart from that, as a minimum, it may be said
that the absolute preclusion of any opportunity for individual development would be in-
consistent with the principle, as would restrictions that are otherwise deemed wrongful
by society. In reality, the extent to which such opportunities are provided is bound to be
heavily influenced by economic, social, and cultural factors.

Importantly, the presumption in favour of deference to parental views and wishes does
not mean that such views are determinative. This is because the degree of deference to
be afforded to parental views is subject to two caveats. First, it remains subject to the
evolving capacities of a child (the meaning of which is examined fully in chapter 5), a
principle which dictates that once a child demonstrates capacity or competency with re-
spect to the determination of his or her best interests, deference to parental views ceases
to be appropriate. Second, where deference to parental views is required, it is conditional
on the requirement that these views constitute ‘appropriate direction and guidance’ for
the realization of the child’s rights. Thus, where the views of parents would threaten the
enjoyment of a child’s right under the Convention, they are not to be accommodated by
a decision-maker. As the Committee has declared, ‘an adult’s judgment of a child’s best
interests cannot override the obligation to respect all rights under the Convention’.” This
potential for conflict is manifest in many areas, including for example, parental objec-
tions to children receiving information about sexual and reproductive health, parental
refusal to consent to life-saving medical treatment on religious grounds, or the use of cor-
poral punishment. In each scenario the Committee has made it clear that an accommo-
dation of parental views with respect to what they consider to be in a child’s best interests
would be inconsistent with the child’s rights under the Convention.”

The final point to make in this context is that the assessment of a child’s best interests
‘must not be coloured by their parents’ behaviour’. This principle was outlined by mem-
bers of the UK Supreme Court in a case which involved the deportation of a mother of

? CRC GC 14 (n 1) para 4.

% See: CRC Committee, ‘General Comment No 13: The Right of the Child to Freedom from All Forms
of Violence’ (18 April 2011) CRC/C/GC/13 paras 53, 56; ‘General Comment No 4: Adolescent Health and
Development in the Context of the Convention on the Rights of the Child’ (1 July 2003) CRC/GC/2003/
4 para 29; and ‘General Comment No 15: (2013) on the right of the child to the enjoyment of the highest
attainable standard of health (art 24)’ (17 April 2013) CRC/C/GC/13 para 31.
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two children who had made fraudulent immigration claims. *” The Court recognized that
there was a need to balance her children’s interests against the state’s interest in controlling
immigration control, but emphasized that any assessment of the children’s best interests
could not be influenced by consideration of the mother’s behaviour.

(iv) The Childs Individual Circumstances, Including the Role of Social
and Cultural Practices

The requirement to consider the views of a child and/or parents, and the catalogue of
rights under the Convention will not necessarily mitigate the dangers associated with the
traditional application of the best interests principle. A child may lack the maturity to
provide an informative opinion as to the nature of his or her best interests, and parents
or other relevant family members may be absent or have conflicting interests to those of
their child. Parents and other relevant persons may also lack the requisite skills to assess
a child’s interests. Moreover, the matter may also involve an issue that is not expressly
addressed by the provisions of the Convention. This raises the very real prospect that in
some cases the substance of the best interests principle will be indeterminate.

Despite this risk, Sachs J of the South African Constitutional Court has suggested that
this potential is the source of the principle’s strength since it provides a decision-maker
with the flexibility to tailor a decision to a child’s individual circumstances.”® Moreover, as
he rightly warns, ‘[t]o apply a predetermined formula for the sake of certainty, irrespective
of the circumstances, would in fact be contrary to the best interests of the child con-
cerned’.”” The CRC Committee has effectively endorsed this approach by stressing that:

the concept of the child’s best interests is flexible and adaptable ... [and] ... should be adjusted
and defined on an individual basis, according to the specific situation of the child or children con-

cerned, taking into account their personal context, situation and needs.'®

This approach has been expressed in a different way in terms of a ‘holistic’ approach ap-
plicable to decisions ‘about’ children, whereby the decision-maker examines a range of
available options, and selects that which best suits the child in question, subject to any
sufficiently weighty countervailing rights.!”" This individualized assessment must take
into account the individual developmental needs of a child and the social and cultural
context in which the child lives. The Committee has certainly stressed the importance of
maintaining a child’s cultural identity, which demands measures to preserve this identity
in circumstances such as foster care or intercountry adoption.'> However in its General
Comment on article 3, the Committee avoided the more contentious issue of the ex-
tent to which social and cultural practices can, or must, be taken into account in an as-
sessment of a child’s best interests. The Convention certainly validates cultural diversity.
Article 5 requires states to respect customary practices which are relevant to children’s
upbringing; article 30 provides children with the right to enjoy their own culture; article

7 Lord Hope in ZH (1anzania) v Home Secretary (n 34) para 45. See: Jane Fortin, ‘Are Children’s Best
Interests Really Best? ZH (Tanzania) (FC) v Secretary of State for the Home Department’ (2011) 74 Modern
Law Review 932, 954.

% State v M [2008] 3 SA 232, 248-49 (South Africa) (Sachs J for Moseneke DCJ, Mokgoro, Ngcobo,
O’Regan, Sachs, Skweyiya, and Van der Westhuizen JJ).

2 ibid. 100" CRC GC 14 (n 1) para 32.

100 See eg: Re B-S (Children) [2013] EWCA Civ 1146, para 36; re FF (A Child) [2015] EWCA 882, para 28;
Eekelaar (n 37).
122 .CRC GC 14 (n 1) para 56.
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31 provides children with the right to participate in cultural life; and article 29 demands
that children’s education be directed to respect for their parents and cultural identity. But
this embrace of cultural diversity raises the issue as to the extent to which decision-makers
must accommodate dominant social and cultural practices when assessing a child’s best
interests.

Much of the commentary on this issue focuses on the conflict between non-Western
cultural practices that may be considered consistent with a child’s best interests in the
jurisdiction in which they are performed, such as arranged marriages or female genital
cutting, and Western perceptions of such practices as incompatible with the child’s best
interests. However, the tension between traditional social and cultural practices and the
assessment of a child’s best interests cannot be reduced to the standard cultural relativist
argument. This is because all societies tend to assume that traditional social arrangements
will benefit children. This is notorious in the context of education, especially for girls,
and of discipline. The identification of children’s welfare with the maintenance of patri-
archy in nineteenth century western societies is well known.'® Even in the last quarter
of the twentieth century, judges based custody decisions on traditional conceptions of
the woman’s role as homemaker and the man’s as income earner, and the bases that men
should not receive state benefit while looking after their children; that children should
have no contact with a homosexual parent; and that illegitimacy justifies severing the
relationship between a child and his or her non-resident father to allow the child to be
brought up by his or her mother and her husband as a respectable member of society.'*
One of the most extreme examples was the removal, during the nineteenth and twentieth
centuries, of thousands of young children from England, mostly to Canada and later to
Australia, often to conceal illegitimacy. The practice ended only in 1962.'® It eventually
led to the Australian and British governments issuing official apologies. In March 2013,
following apologies from state authorities, the Australian Prime Minister apologized for
the policy of forced, secret adoption of the children of unmarried mothers which was
mainly carried out from the 1950s to the 1970s. This is particularly significant for the
fact that most of those carrying out these practices would have claimed that they were
furthering the children’s best interests.

Thus, if the best interests principle is simply equated with actual social and cultural
practices (meaning social structures or arrangements, and ideologies or values), it loses

106

objective and independent value. As Reece argues,'% the principle might prove dangerous

to the extent that it confers on such practices the sanctity associated with the nurturance
of children, making it harder to prevent potential harm to children and indeed, to others.
However, if the principle is not to be identified with social practices, can decision-makers
employ it independently of such practices? This could be difficult if a particular culture
perceives it to be imposed by external forces and responds with what Ayalet Shachar has

195 See Re Agar-Ellis (1883) 24 ChD 317, 334, in which Cotton L] said: ‘when by birth a child is subject
to a father, it is for the general interest of families, and for the general interest of children, and really for the
interests of the particular infant, that the court should not, except in very extreme cases, interfere with the
discretion of the father but leave him the responsibility of exercising the power which nature has given him by
the birth of the child’.

4 H v H (child custody) (1984) 14 Family Law 112; Re DW (a minor) (custody) (1984) 14 Family Law 17;
Re E (P) [1969] 1 All ER 323. See Reece (n 7).

195 See: Margaret Humphreys, Empty Cradles (Corgi Books 1996); John Eckelaar, ‘“The Chief Glory”: The
Export of Children from the United Kingdom’ (1994) 21 Journal of Law and Society 487.

106 Reece (n 7).
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described as ‘reactive culturalism,”'”” whereby the possibility of change is precluded by
more fervent attachment to existing cultural values. It is well known that international
human rights instruments are vulnerable to this perception and indeed, if they are in-
terpreted as doing no more than replacing one culture’s social organization with that of
another, then it is unsurprising that such reactive culturalism might take hold. An-Naim
recognizes this problem in the context of the Convention, arguing that its universality
can be promoted only through the development of internal processes in different soci-
eties for the discussion of their own provisions, such as the best interests principle.'®
Specifically, he suggests a tentative model for regulating the definition of the principle
which requires: clarity regarding the actions to which the principle is applicable; rigorous
analysis of any action taken in order to identify those who benefit from it and its con-
sequences; an understanding of the relevant power relations; and appreciation of the
constraints on influencing them. Throughout, he argues, opportunities ‘for contesting
the nature and rationale of action regarding children from different perspectives and pre-
senting alternative positions” should be maximized.'®”

Similarly, Freeman sees cross-cultural dialogue as the only way to ‘communicate and
create shared common sense.'' It is clearly important to nurture dialogue in this way, and
article 3(1) provides the means by which any social arrangements, in any society, may be
interrogated and assessed. But it does more than simply set up a forum for discussion; it
provides an orientation or centre of gravity for the discussion. It does so because article
3(1) is not simply an administrative measure which directs states how to carry out the
actions which it specifies. As the CRC Committee has unambiguously asserted,''! its lo-
cation within the Convention means that it is a right of the child,'? and states party to
the Convention have accepted it as such.'"? It is immaterial that the word ‘right’ does not
appear in article 3(1). Nor does it appear in article 2, which requires states to ‘respect and
ensure the rights set forth in the present Convention ... without discrimination of any
kind’. While that may not create an autonomous right to freedom from discrimination,
it certainly requires that Convention rights are not applied in a discriminatory manner.

It is therefore necessary to consider carefully what is implied by accepting the best
interests principle as a right and not merely as a directive, or indeed a duty. Central to
the idea of rights is recognition that the interest protected by the right is understood by
the rightholder as expressing an element of his or her well-being.''* This view recognizes
the difficulty of considering that something that a person considers freely and with full
understanding not to be in their interest, could be a ‘right’ for that person. This is not all
that is involved in the idea of rights; the interests must have sufficient weight, and there

07" Ayalet Shachar, Multicultural Jurisdictions: Cultural Differences and Women's Rights (Cambridge University
Press 2001) 60-61 and 84.

108 Abdullah An-Na'im, ‘Cultural Transformation and Normative Consensus on the Best Interests of the
Child’ in Philip Alston (ed), Zhe Best Interests of the Child: Reconciling Culture and Human Rights (Clarendon
Press 1994).

199 ibid 76-77. 110" Freeman (n 9) 39-40. 1 CRC GC 14 (n 1) para 6(a).

112 FElsje Bonthuys has argued that the best interests principle in the South African constitution is not a right
but a ‘value’: “The Best Interests of Children in the South African Constitution’ (2006) 20 International Journal
of Law, Policy and the Family 23. Whatever may be the correct analysis in South African law, it is suggested
this does not apply to the Convention.

13 See Jean Zermatten, The Best Interests of the Child: Literal Analysis, Function and Implementation (Institut
International des Droits de CEnfant 2010), 2 (‘[arts 3 and 12] are considered to be two of the four general
principles of the Convention, but are, first and foremost, distinct individual rights’).

14 For a full discussion, see John Eekelaar, Family Law and Personal Life (2nd ed) (Oxford 2017) 36 et seq.
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must be sufficient grounds for deeming the rightholder entitled to protection.''> But for
the purposes of understanding the principle, it is sufficient to observe that, on this view
of rights,'® the fact that the principle is expressed as a right requires that the evaluation
of a child’s best interests be undertaken as far as possible from each child’s perspective of
his or her own well-being, which could be seen in Sen’s and Nussbaum’s sense of a person’s
capability to do things he or she has reason to value."” If this analysis is not persuasive,''®
the same conclusion can be reached by reference to the requirement under article 12 that
children’s views are taken into account.

This opens the way to avoid decisions about a child’s best interests simply replicating
dominant cultural and social practices. Of course decision-makers will assume that their
society’s social arrangements benefit its children, but the principle requires that they
should not be assumed to benefit all children in every situation. The CRC Committee
has expressed it thus:

[the best interests concept] should be adjusted and defined on an individual basis, according to

the specific situation of the child or children concerned, taking into consideration their personal

context, situation and needs.'"?

Nor should a society’s social arrangements themselves be considered beyond evaluation.
In adopting a child’s perspective, decision-makers must genuinely evaluate their impact
on the children’s well-being. It is not enough simply to declare that a particular outcome
conforms to social practice.'?

(v) Use of Presumptions

Attempts to reduce indeterminacy, and also steer outcomes in a particular direction, have
been made through the use of presumptions. These became particularly controversial in
Australia with respect to ‘shared parenting’ arrangements after parental separation, but
this has occurred also in other jurisdictions.'*! More recently it has been urged in Canada
that presumptions should be used in the determination of ‘relocation’ disputes,'?? but

5 ibid ch 2.

116 There are of course other views about rights, eg in Whar is Wrong with Children’s Rights (Harvard
University Press 2005), Martin Guggenheim argues that claims about children’s rights are used to advance
adult agendas. However, this is based largely on child rights advocacy in US litigation, with little attention to
the role of the Convention or analysis of the interaction between the concepts of rights and welfare: see Michael
Freeman, ‘Review’ (2006) 2 International Journal of Law in Context 89.

" Amartya Sen, Inequality Re-examined (Oxford: Clarendon Press 1992); Martha C Nussbaum, Creating
Capabilities: The Human Development Approach (The Belknap Press of Harvard University Press 2011).

18 Since this involves conceptions of concepts and not definitions of physical objects, different views might
reasonably be taken. egDavid Archard, ‘Children, Adults, Best Interests and Rights’ (2013) 13 Medical Law
International 55, 55-74 holds that the adoption of the child’s perspective should be seen as an element of an
understanding of the ‘best interests rather than of rights. It is certainly possible to understand the principle as
incorporating the child’s perspectives (as argued also in Eekelaar (n 75)), but, given the propensity to equate
children’s interests with social practices that ignore children’s perspectives, there seems to be value in strength-
ening this by insisting that the incorporation of the duty to promote a child’s best interests into the body of
rights held by the child demands that they be interpreted from the child’s perspective.

9 CRC GC 14 (n 1) para 32.

120 See John Eekelaar, ‘Law, Culture, Values' in A Diduck, N Peleg, and H Reece (eds), Law in
Society: Reflections on Children, Family, Culture and Philosophy (Brill 2015) ch 2.

121 Belinda Fehlberg, Bruce Smyth, Mavis Maclean, and Ceridwen Roberts, ‘Legislating for Shared Time
Parenting after Separation: a Research Review’ (2011) 25 International Journal of Law, Policy and the Family 318.

122 Nicholas Bala and Andrea Wheeler, ‘Canadian Relocation Cases: Heading Towards Guidelines’ (2012)
30 Canadian Family Law Quarterly 271; Rollie Thompson, ‘Presumptions, Burdens, and Best Interests in
Relocation Law’ (2015) 53 Family Court Review 40.
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British Columbia has ruled out the use of presumptions that, in making parenting ar-
rangements between separated parents, equal sharing of parental responsibilities, or equal
sharing of parental time, are in the best interests of the child concerned.'”® The risk of
presumptions is that they could divert attention away from the child’s interests to how
the presumption is to be interpreted and result in decisions about children that rest en-
tirely, or substantially, on a social practice that is generally believed to be in children’s
interests, without a need to demonstrate that it is in fact so for the child in question. The
UK Supreme Court recognized'** this when it sought to dispel any misunderstanding of
an ecarlier decision'® that there might be a presumption that a child should be brought
up by its ‘natural’ parent in preference to someone to whom the child was not genetically
related. The Court stated:

It is only as a contributor to the child’s welfare that parenthood assumes any significance. In
common with all other factors bearing on what is in the best interests of the child, it must be exam-
ined for its potential to fulfil that aim. There are various ways in which it may do so ... but the

essential task for the court is always the same.'?

(vi) Role of Evidence

To minimize the risk that a decision is governed by the decision-maker’s subjective pref-
erences, or by routine application of generalized rules, decision-makers must consider
the availability of any empirical evidence in relation to the child in question specifically,
or children more generally, that may be relevant to the issues before them.'”” Moreover,
absent empirical evidence regarding the impact of a particular practice or policy on chil-
dren, states must monitor and evaluate its impact on children’s interests.

At the same time, caution must be exercised when relying on empirical research in
matters involving children. Courts may misconstrue a lack of available evidence to justify
actions which are not only potentially incompatible with the best interests of children,
but also the rights of others. Thus, for example, the European Court of Human Rights
in Fretté v France'®® upheld the prohibition of a gay man from adopting a child on the
basis that there was insufficient research to demonstrate that his sexual orientation would
not be harmful to the child. This approach effectively reverses the accepted onus of inter-
national human rights law, which demands that differential treatment may only be justi-
fied where there is objective evidence that it is necessary to secure a legitimate aim.

The requirement of an evidence-based approach operates both to reduce the indeter-
minacy of the best interests principle and to mitigate the potential for decision-makers
to substitute subjective or speculative notions of a child’s best interests. When combined
with the factors outlined above, it puts to rest criticism that the best interests principle is

123 Family Law Act 2011 s 40(4). 124 Re B (A Child) [2009] UKSC 5.

125 Re G (Children) (Residence: Same-Sex Partner) [2006] UKHL 43. 126 Re B (n 120) para 37.

127 See eg John Tobin and Ruth McNair, ‘Public International Law and the Regulation of Private Spaces: Does
the Convention on the Rights of the Child Impose an Obligation on States to Allow Gay and Lesbian Couples
to Adopt?” (2009) 23 International Journal of Law Policy and Family 110 (using an evidence-based assessment
of whether the adoption of children by same sex parents is compatible with the best interests of the child); John
Tobin, ‘Should Discrimination in Victoria’s Religious Schools Be Protected? Using The Victorian Charter Of
Human Rights And Responsibilities Act To Achieve The Right Balance’ (2010) 36 Monash University Law
Review 16 (using an evidence-based inquiry to assess whether discrimination against gay and lesbian staff and
students in schools is consistent with a child’s best interests).

128 12002] I Eur Court HR 345, 369, 374.
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129 creates an ‘unexaminable discretion

incapable of ‘being identified with some precision’,
in the repository of the power’,'® functions as a ‘juristic black hole’,’”®! and that any as-
sessment of a child’s best interests ‘can become a moveable feast’.'?* This assessment may
not be amenable to a precise formula. Indeed, it would be troubling if it were, because
that would suggest that the outcome was dictated by some social or legal rule rather than
a genuine appraisal of the child’s welfare. But its contours and content are no less deter-
minate than many others within rights discourse. The key consideration for decision-
makers secking to identify a child’s best interests under a rights-based conception of this
principle (as opposed to a simple welfare model under which children are seen but not
heard) is therefore the process which they adopt. More specifically, this process must in-
volve as a minimum a consideration of:

a) the views of a child;

b) the relevance of any other rights under the Convention or other international treaties;

c) the views of parents or other persons involved in the child’s care;

d) the individual circumstances of the child, including his or her developmental needs
and any relevant social, religious or cultural practices; and

e) any available empirical evidence of relevance.'?

(c) Weight to Be Accorded to a Child’s Best Interests
(i) A Primary Consideration

The 1959 Declaration on the Rights of the Child provided that ‘the best interests of the
child shall be the paramount consideration’ (emphasis added)."* This standard was echoed
in the original Polish draft of the Convention'” and requires that a child’s best interests
are not merely a consideration or the primary consideration which must be weighed in
light of others, but the determinative consideration in all matters concerning the child.'*
The travaux préparatoires, however, indicate that several delegations were concerned by
the burden which this standard would impose and in 1980 it was therefore proposed to

129 Canadian Foundation for Children, Youth and the Law v A-G (Canada) [2004] 1 SCR 76, 95 (Canada)
(McLachlin CJ for McLachlin CJ, Gonthier, Tacobucci, Major, Bastarache, and LeBel JJ), quoting Rodriguez
v A-G (British Columbia) [1993] 3 SCR 519, 591 (Canada) (Sopinka ] for La Forest, Sopinka, Gonthier,
Tacobucci, and Major J]J.

130 Secretary, Department of Health and Community Services v JWB & SMB (1992) 175 CLR 218, 271
(Brennan J).

B! van Krieken (n 62) 26.

132 Jane Fortin, ‘Children’s Rights—Flattering to Deceive’ (2014) 26 Child and Family Law Quarterly 51.

135 These considerations will be modified and adapted in light of the circumstances in which a best interests
determination is being sought. eg in the context of alternative care arrangements see Nigel Cantwell, Jennifer
Davidson, Susan Elsley, Ian Malligan, and Neil Quinn, Moving Forward: Implementing the ‘Guidelines for the
Alternative Care of Children’ (Centre for Excellent for Looked After Children in Scotland 2012) 25 (outlining
the considerations in best interests determination when assessing an alternative care arrangement which are
listed to include the child’s views; the views and capacities of family members; the stability provided by the
child’s day to day living arrangements; the likely effects of separation on a child; the child’s developmental
needs; any other issues such as cultural and religious background and a need to review the suitability of any
care option in light of these considerations). In the context of refugee children see: UNHCR Guidelines on
Determining the Best Interests of the Child (UNCHR May 2008) (offering guidance on the particular con-
siderations relevant to the determination of a child’s best interests for unaccompanied and refugee children
including a checklist: Annex 9).

13 Declaration on the Rights of the Child (n 4) principle 2. 195 Legislative History (n 45) 335.

13 See eg Lord MacDermott in /v C [1970] AC 668, 710; see also Tobin, ‘Judging the Judges’ (n 69) 588,
footnote 51.
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adopt a formulation that required the best interests of the child to be merely a primary
consideration.'”’

The CRC Committee has stated that the use of the word ‘primary’ means that
children’s interests are to be considered ‘on the same level” as other considerations, that
when weighing children’s interests against those of others, ‘larger weight must be given
to what serves the child best; and that there must be ‘willingness to give priority to those
interests in all circumstances’.'*® These statements require further analysis. Taken literally,
they suggest that children’s interests must always be given greater weight than the interests
of other individuals or groups, no matter what those interests are. However, that would
be to treat children’s interests as ‘#h¢’ primary consideration, not ‘#’ primary consider-
ation. In the same context, and somewhat inconsistently, the Committee has recognized
the ‘need for flexibility’ in the application of the best interests principle and that potential
conflicts between interests must be resolved on a ‘case-by-case basis’, ‘carefully balancing
the interests of all parties and finding a suitable compromise’.'* Thus, the Committee’s
guidance with respect to the weight to be accorded to children’s best interests is contra-
dictory to the extent that it suggests that these interests are to be both prioritized and
subject to compromise.

How then are decision-makers to treat a child’s best interests? In ZH (Tanzania)
(FC) v Secretary of State for the Home Department,'® a decision of the UK Supreme
Court which concerned a deportation decision with ramifications for the deportee’s
child, Lady Hale reasoned that the requirement for a child’s best interests to be
a primary consideration ‘means that they must be considered first’.'*! She acknow-
ledged that the child’s best interests might be outweighed by ‘the cumulative effect of
other considerations’,'*? but stressed that a decision-maker must not ‘treat any other
consideration as inherently more significant than the best interests of the children’.'*
Presumably she did not simply mean that in such cases children’s interests should be
considered first chronologically,'* but that they should have some presumptive pri-
ority. It is doubtful, however, whether this can be properly inferred from the expres-
sion ‘a primary consideration’. Indeed, the decision of the drafters of the Convention
to relegate a child’s best interests to @ primary consideration evidences a deliberate and
calculated decision to elevate but not prioritize them over all other competing consid-
erations. One possible approach, mentioned earlier,'* is to distinguish between deci-
sions directly about children, which require the decision to focus primarily on the child’s
welfare in a holistic way and those interests are determinative, subject to the weight of
competing interests (as explained below), and decisions which affect children indirectly,
when decision-makers should seck the best outcome for the subject matter at hand,
while nevertheless giving primary consideration to the impact on the welfare of any
children, which may require adjustment (or in extreme cases, abandonment) of that

outcome.
157 Legislative History (n 45) 338. 138 CRC GC 14 (n 1) paras 37, 39, and 40.
139 ibid para 39. Y0 ZH (Tanzania) v Home Secretary (n 34). 141 ibid para 33.
12 ibid para 33. 1% ibid para 26.

144 Although they should clearly be considered before action is taken: UNHCR, UNHCR Guidelines on
Determining the Best Interests of the Child (UNHCR 2008) para 3.1.
145 Seen 37.
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(ii) When Can Children’s Best Interests Be Displaced?

It is clear from the text of the Convention that children’s interests must not be margin-
alized or overlooked in decisions about them or which affect them, and that processes
must be developed which bring children’s interests to the attention of decision-makers in
all matters concerning children. But article 3 does not demand that these interests must
necessarily prevail over competing interests, or even be considered first. David Archard
rejects as ‘implausible’ a construction of the principle according to which ‘we are obliged
to promote the interests of the child to the highest degree possible rather than simply
to take those interests into account to some degree’.'* The real question then is when
can a child’s best interests be displaced by other considerations? The answer draws upon
the principles of necessity and reasonableness, which underpin any discussion about an
interference with a human right'”” and demand that when a state seeks to interfere with
an individual’s right, this will only be justified where three conditions are satisfied. First,
there must be a lawful basis for the interference. Second, the interference must be neces-
sary to achieve a legitimate aim or pressing social need. Third, the measures taken in order
to achieve that aim must be proportionate. This in turn requires an inquiry into whether
there is (a) an objective basis or rational connection between the measure taken and the
aim sought; and (b) reasonably available alternative measures that would avoid or min-
imize interference with the right.'#

When these principles are applied to the requirement to treat children’s best interests as
a primary consideration, it demands that a decision-maker seeking to displace the child’s
interests in favour of another interest must establish on the balance of probabilities that
doing this has a lawful basis, pursues a legitimate aim, and is proportionate. Although this
test anticipates that other interests can displace a child’s best interests, it still imposes an
onerous burden on a decision-maker to justify any interference on the basis of evidence
rather than speculation and assumption. Thus, children’s interests can be said to be ac-
corded a privileged but not unassailable position. Importantly, the process for assessing
reasonableness must be transparent. Indeed, the CRC Committee has explained that:

any decision concerning the child must be ... justified and explained ... If the solution chosen is
not in the best interests of the child the grounds for this must be set out in order to show that the
child’s best interests were [treated] as a primary consideration, despite the result.!?

When viewed in this light, the best interests principle demands not just the elevation and
consideration of children’s best interests, but also a process by which such decisions may
be justified and effectively communicated to children.

It is arguable that the position under the European Convention on Human Rights
is similar. While that Convention makes no reference to the interests of children, the
European Court of Human Rights has recognized the ‘best interests’ principle many
times, though the way it has expressed its interaction with the other Convention rights

16 David Archard, ‘Children, Adults, Best Interests and Rights’ (2013) 13 Medical Law International
55, 55.

147 See John Tobin, 7he Right to Health in International Law (Oxford University Press 2012) 180-84. See
also Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on Civil and
Political Rights EICN.4/1985/4 (28 September 1984) Annex paras 10-11.

18 jbid. See also Richard Clayton, ‘Regaining a Sense of Proportion: the HRA and the Proportionality
Principle’ (2001) 5 European Human Rights Law Review 512. For a discussion in the family law context, see
Shazia Choudhry and Jonathan Herring, European Human Rights and Family Law (Hart 2010) 28-34.

1 CRC GC 14 (n 1) para 97.
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has fluctuated. In Johansen v Norway," which concerned a child in public care, the Court
had said in 1996 that where a child is removed from his or her parents:

a fair balance has to be struck between the interests of the child in remaining in public care and
those of the parent in being reunited with the child ... In carrying out this balancing exercise, the
Court will attach particular importance to the best interests of the child, which, depending on their

nature and seriousness, may override those of the parent.’

On this formulation, in cases where the state takes coercive actions about children,
whether children’s interests prevail over other interests depends on an assessment of their
‘nature and seriousness’.’** However, in Yousef v The Netherlands,' the Court said in
2002 that ‘where the rights of parents are at stake, the child’s rights must be the para-
mount consideration. If any balancing of interests is necessary, the interests of the child
must always prevail’.’* Whether there is inconsistency between these formulations is
debated.” But it is unlikely that benefits to children, however marginal, will always pre-
vail over an adult’s interests, however gravely affected, especially in view of the importance
placed by the Court on actions being ‘proportionate’. Therefore, the practical outcomes
are unlikely to differ whichever formulation is used. Both can be seen as maintaining a
degree of priority for children’s interests in such cases without excluding proper consid-
eration of other interests.

(d) Striking the Balance with Equivalent Interests

A question remains regarding where the balance ought to be struck in circumstances
where a child’s best interests are of equal importance to competing interests. For its part,
the Committee has argued that ‘the right of a child to have his or her best interests taken
as a primary consideration means that the child’s interests have high priority and [are]
not just one of several considerations’.!*® Therefore, according to the Committee, ‘a larger
weight must be attached to what serves the child best’.!”” A defence of the Committee’s
position that the Convention gives priority to children’s interests in such circumstances
could be based on three arguments.

First, no human rights treaty demands that the interests of a particular group other
than children be treated as a primary consideration. States have therefore granted a special
status to children’s interests and this supports the idea that in the event of equivalency
between competing interests, those of children’s interests should prevail. Although com-
mentators might debate the moral justification for this special status, the text of the UN
Convention, when viewed within the broader context of international law, supports this
proposition. Second, by virtue of children’s youth and relative vulnerability, decisions af-
fecting them will have a longer-term or more significant impact on their interests, relative
to others whose interests are also at stake. In such circumstances, prioritizing competing

150 App No 1783/90 (1997) 23 EHRR 33. 151 ibid para 78 (emphasis in original).

152 See Sonia Harris-Short, ‘Family Law and the Human Rights Act 1998: Judicial restraint or Revolution?’
(2005) Child and Family Law Quarterly 329; Shazia Choudhry and Jonathan Herring, European Human
Rights and Family Law (Hart Publishing 2010) 236-37.

153 App No 3371/96 (ECtHR, 5 November 2002).

154 ibid para 73. See also mailova v Russia [2007] ECHR 37614/02 (ECtHR, 8 November 2007); PV v
Spain App. 35159/09 (ECtHR, 30 November 2010); YC v United Kingdom App No 4547/10 (ECtHR,
13 March 2012).

155 Claire Simmonds, ‘Paramountcy and the ECHR: A Conflict Resolved?” [2012] Cambridge Law Journal
498-501.

%6 CRC GC 14 (n 1) para 39. 157" ibid.
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interests over those of children would be morally indefensible. Third, children have less
capacity to shape policy and determine events relative to adults, who will usually have
more social and political control over their circumstances than children. This creates a
special vulnerability in children and it is reasonable to demand that some degree of pri-
ority be accorded to the children’s interests in such circumstances.'®

(e) Best Interests Principle as a Precautionary Principle

As noted above, evidence is critical to the implementation of the best interests principle
on two fronts. First, it can be used to provide an objective insight into the assessment of a
child’s best interests, and second, it is crucial to an assessment of whether an interference
with a child’s best interests is justified. However, a question remains as to what ought to
occur when the evidence is not determinative. In such circumstances, it is suggested that
where there is reasonable evidence (not mere speculation or assertion) that a particular
practice is harmful to a child’s best interests, the fact that it is inconclusive should not
preclude prohibition or regulation of the practice in question, notwithstanding that
such measures may interfere with the rights of others. In other words, the best interests
principle could act similarly to the precautionary principle under international envir-
onmental law.'>’

By way of illustration, there is no evidence of an explicit causal nexus between virtual
child pornography and harm to children. Thus, in the USA it has been held that a ban
on virtual child pornography is unnecessary to secure children’s interests and would be
contrary to an individual’s right to freedom of expression.'® In contrast, the Canadian
Supreme Court has held that despite the lack of a causal nexus between possession of such
pornography and child sexual abuse, there is evidence that possession reduced the inhib-
itions of child sex offenders, fuelled fantasies, was used in grooming victims, and created
cognitive distortions.'®" According to the Canadian Supreme Court, the cumulative ef-
fect of this evidence, although not conclusive, was sufficient to justify the criminalization
of possession of child pornography, notwithstanding the consequent inference with a
defendant’s right to liberty of person and freedom of expression. In the same way, the
best interests principle can and should be used to require decision-makers to take meas-
ures that may interfere with the rights and interests of others where there is reasonable
evidence to suggest that children’s interests may be at risk if such measures are not taken,
even if that evidence is inconclusive.

(f) Circumstances in which Children’s Best Interests Are More than a

Primary Consideration
There are seven instances in which the Convention alters and modifies the basic principle
that children’s best interests must be a primary consideration in all matters affecting them:

1. article 9(1) stipulates that a child can only be separated from his or her parent

158 Rosalind Dixon and Martha C. Nussbaum, ‘Children’s Rights and a Capabilities Approach: The
Question of Special Priority’ (2012) 97 Cornell Law Review 549. The authors also argue that it is cost efficient
for states to give priority to protecting children’s capabilities.

159 Principle 15 of the United Nations Conference on Environment and Development (Rio de Janeiro, Brazil
1992) defined this principle:

Where there are threats of serious or irreversible environmental damage, lack of full scientific certainty
should not be used as a reason for postponing measures to prevent environmental degradation.

10 Ashcroft v Free Speech Coalition 535 US 234 (2002) (USA).
161 R v Sharpe [2001] 1 SCR 45 (2001) (Canada).
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where it is ‘necessary’ for the child’s best interests;

2. article 9(3) refers to the ‘right of the child who is separated from one or both parents
to maintain personal relations and direct contact with both parents on a regular basis,
except if it is contrary to the child’s best interests’;

©

article 18(3) requires that parents make children’s best interests their ‘basic concern’;

4. article 20 refers to states” obligations with respect to a child who is temporarily or per-
manently deprived of a family environment, or in ‘whose own best interests’ cannot
be allowed to stay in that environment’s

5. article 21 provides that in states with a system of adoption, the best interests of the
child must be ‘the paramount consideration’s

6. article 37 requires that when deprived of their liberty, children should be separated
from adults unless this is contrary their best interests; and

7. article 40 requires that when a child is subject to questioning in relation to criminal

matters, he or she must be accompanied by counsel and or his or her parents, unless

this would ‘not be in the best interests of the child’.

The weight to be accorded to a child’s best interests in each of these instances is dis-
cussed in the chapters dealing with each of these provisions. For present purposes, it
is sufficient to note that caution is required in order to ensure that the basic principle
does not become the default option when a matter falls for consideration under one
of the articles containing a modified version of the principle. For example, only if the
conditions for adoption have been met'®® will children’s best interests trump those of
all other parties. On the other hand, it is hard to accept that the child’s right under
article 9(3) to maintain contact with a parent prevails over the child’s right to an ar-
rangement involving less or no contact if that is in the child’s best interests unless either
the child desires this and has appropriate competence to determine the issue, or it is
necessitated when giving appropriate weight to the parent’s rights. Apart from those
circumstances, article 9(3) should perhaps be read as proposing a strong presumption
that such contact is in the child’s best interests, although reservations about such pre-
sumptions have been expressed earlier.

B. Paragraph 2: The Obligation to Ensure a Child’s Well-Being

State Parties undertake to ensure the child such protection and care as is necessary to his or her
well-being, taking into account the rights and duties of his or her parents, legal guardians, or
other individuals legally responsible for him or her and to this end, shall take all appropriate

legislative and administrative measures.

12 Art 9 (1) ensures that children should not be separated from their parents unless this is in the child’s best
interests. That is not the same as saying they should be separated if this would best promote their interests. The
best interests principle is thus a qualifying factor to ensure that, where intervention is justified on other grounds
(art 9 (1) refers to abuse or neglect of the child by the parents, or where the parents are living separately), it is
carried out in a way that is in the child’s best interests. This is clear from the further statement in art 21 that,
in the case of adoption, the authorities must determine that the adoption process is permissible in view of the
child’s status concerning parents, relatives, and legal guardians and that ‘if required, the persons concerned have
given their informed consent to the adoption on the basis of such counselling as may be necessary’ (art 21(a)).
There is no implication that parents must give this consent if the child can have a better life adopted, or that
states must provide the possibility of adoption. There is in fact considerable variation between states in the use
of adoption. See Neil Gilbert, Nigel Parton, and Marit Skivenes, Child Protection Systems: International Trends
and Orientations (Oxford University Press 2011).
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1. Overview

The drafting history of the Convention indicates that the inclusion of article 3(2) was
prompted by the Australian delegation on the premise that it would it meet the ‘basic
aim of the Conference on the Legal Protection of the Rights of the Child held in Warsaw
on 16-19 January 1979, namely the need to secure the rights of the child through sup-
port to the family in need’.'® During the Technical Review, the WHO delegation subse-
quently commented that the paragraph aligned with one of the objectives of the WHO
Constitution, which is ‘to promote maternal health and child care’.!'** Beyond these
comments, the drafting history reveals little else about the function or meaning of this
paragraph.

Moreover, the CRC Committee has done little to address this gap and has largely
overlooked this paragraph in its work on article 3. This indifference is understandable
given that the principal aim of this provision, which is to impose a general obligation to
protect children’s well-being, might be considered an unnecessary inclusion in a treaty
containing forty substantive articles which each aim to achieve this same end. Moreover,
some of the articles in the Convention appear to mimic the subject matter of article 3(2)
to such an extent that any substantive difference is difficult to discern. For example, art-
icle 19 requires states to protect children against all forms of violence, neglect, abuse, and
maltreatment while in the care of parents or other persons; article 18(2) requires states
to provide appropriate assistance to parents in the performance of their child rearing re-
sponsibilities, including services to care for children; article 27(3) requires states to assist
parents to secure a child’s right to an adequate standard of living; and article 20 entitles
children deprived of their family environment to special protection and assistance.

Collectively, these provisions leave no doubt that states are obliged to take all appro-
priate measures subject to available resources to secure children’s rights and well-being,
whether directly via assistance to a child’s parents or those other persons who may be
responsible for his or her care. However, article 3(2) remains of fundamental import-
ance as an umbrella provision which aims to guarantee children’s well-being generally.
Furthermore, in light of its comprehensiveness, it constitutes an important reference
point for interpreting states’ general obligations under the Convention.

2. The Meaning of a Child’s Well-Being

The drafting history offers no insights into the meaning of the term ‘well-being’ and nor
does the work of the CRC Committee. Indeed, relative to the best interests principle,
this term as it appears in article 3(2) has attracted very little attention among scholars. In
contrast, it has been the subject of considerable debate within the social science literature
‘where there is a constant lament over the lack of any agreed definition and .. .the indica-
tors used to measure it’.!® Thus as Sutherland explains, ‘internationally, everyone uses the
term “well-being” but no one defines it’.'® She has added that ‘far from the lofty status

163 Legislative History (n 45) 340. 164 ibid 343.

165 Elaine Sutherland, ‘Article 3 of the CRC: The Challenges of Vagueness and Priorities’ in Sutherland E E
and Barnes Macfarlane L-A (eds), Implementing Article 3 of the United Nations Convention on the Rights of the
Child: Best Interests, Welfare and Well-being (Cambridge University Press 2016) 21, 40 (noting that UNICEF
has outlined collections of indicators for child well-being but this is not the same as a definition). See: Laura
Lippman, Kristin Moore, and Hugh Mclntosh Positive Indicators of Child Well Being: A Conceptual Framework,
Measures and Methodological Issues (Florence, Innocenti Research Centre 2009) and Innocenti Report Card
11: Child Wellbeing in Rich Countries: A Comparative Overview (Florence UNICEF Office of Research 2013).

166 Sutherland (n 165) 40.
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of being a right a principle and a rule of procedure, it becomes clear that well-being is
simply an outcome’.!®” Moreover, within the political philosophy and economics litera-
ture Martha Nussbaum and Amartya Sen have developed, as a measure of well-being, the
degree to which individuals possess the capacity to realize those things that are valuable
to them.!®® Within the context of article 3(2), there would appear for be a need for fur-
ther debate as to the meaning of the term ‘well-being’. That said, as a minimum it would
seem reasonable to conclude that an outcome which is inconsistent with one of the rights
under the Convention would be inconsistent with a child’s well-being.

3. Scope of the Obligation to Protect a Child's Well-Being

The obligation under article 3(2) is onerous. Although subject to the requirement that
states take account of the rights and duties of others, the obligation is very clearly spelt
out. The verb used to describe the obligation, ‘to ensure’, is strong and encompasses both
passive and active obligations.'®

The terms ‘protection and care’ must also be read expansively since their objective
is not stated in limited or negative terms (such as ‘to protect the child from harm’, for
example) but rather in relation to the comprehensive ideal of ensuring the child’s well-
being. The latter phrase is not a well-established term of art in international human rights
law but it should not be confined to physical well-being alone and must also extend to
other aspects of well-being.'”® Moreover, the decision to use the child’s well-being as the
appropriate benchmark, rather than to refer to the rather more nebulous phrase ‘s his
status requires’'’! signals the drafters’ clear intention to provide for as comprehensive an
obligation as possible. Accordingly, it is important to note that states are not obliged to
ensure a child’s well-being per se under this provision, which would be beyond the cap-
acity of any government, but is limited to providing ‘such protection and care as is neces-
sary for that purpose.

It should be further noted that this undertaking is not simply a restatement of the
specific obligations imposed upon states elsewhere in the Convention. Rather, it is of
general application and therefore serves to fill in any remaining lacunae. Thus, if a child’s
well-being is denied by virtue of an act or omission which is not specifically proscribed by
the Convention, a state party would nonetheless be obliged by this umbrella provision to
take appropriate measures to counteract this.

4. Obligation to Take into Account the Rights and Duties of Parents

The inclusion of the phrase, ‘taking into account the rights and duties of his or her
parents, legal guardians, or other individuals legally responsible for him or her’, reflects
the drafters’ desire to balance states” obligations with the role of parents and others re-
sponsible for a child’s care. These parties’ involvement in a child’s life ought to be

17 ibid.

168 A K Sen, Commodities and Capabilities (North-Holland 1985); A K Sen, The Idea of Justice (The
Belknap Press 2009); M. Nussbaum, Women and Human Development: The Capabilities Approach (Cambridge
University Press 2000); P Anand, G Hunter, and R Smith, ‘Capabilities and Well-Being: Evidence based on the
Sen-Nussbaum Approach to Welfare’ (2005) 74 Social Indicators Research 9.

19 For further discussion, see the discussion of art 2(1) in chapter 2 of this Commentary.

170" A later proposal that was tabled but not discussed would have required that, in addition to ensuring that
the child receive the protection and care necessary for his well-being, States should also undertake to ensure the
child’s ‘right to physical and moral integrity’: see Legislative History (n 45) 341.

71 ibid 338-40.
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complementary rather than competitive or exclusive. As provided for by articles 5, 18,
and 27 of the Convention, in the first instance, states must defer to the rights and duties
of parents and carers with respect to children’s well-being of children. But this deference
does not absolve states of their own responsibilities to take appropriate measures to ensure
a child’s well-being. Consider the vast range of factors which are beyond the capacity of
parents and carers to address when secking to provide care and protection for children.
These might include ecological variations caused by environmental disasters and climate
change, armed conflicts, or financial crises. In such scenarios, article 3(2) requires states
to assist parents and those responsible for the care of children to ensure their well-being.

The ordinary meaning of the obligation to ‘take into account’ the rights and duties
of parents and carers is not clear where the state and parents hold conflicting views re-
garding how best to secure the child’s well-being. This might occur in a range of contexts,
including for example, the prohibition of corporal punishment or the requirement that
children attend school. In such circumstances, states” obligation to take into account
parents’ role should be informed by the general test under international law for assessing
whether interference with a right (in this case, a parental right) is justified. As already
discussed, this test involves a two-stage inquiry. First, consideration must be given to
whether the parents’ views are legitimately within the scope of their rights and duties.
Second, if so, states bear the onus of demonstrating that the measure taken to secure
the child’s care and well-being was reasonable. The assessment of reasonableness requires
the state to establish on the balance of probabilities that (a) there was a rational connec-
tion between the child’s well-being and the measure being taken, and (b) that no other
measure was reasonably available that would have minimized interference with parental
rights or duties.

The phrase ‘rights and duties’ and the categories ‘parents, legal guardians, or other in-
dividuals legally responsible’ are discussed below in the context of articles 5, 18, and 27

of the Convention.'”?

5. Nature of the Appropriate Legislative and Administrative Measures
to Be Taken

The revised Polish draft of article 3 stipulated that States Parties should take ‘necessary
legislative measures’ to ensure the relevant protection and care. The text adopted at the
Group’s 1981 session and retained in the final version'”? provided instead that signatories
‘shall take all appropriate legislative and administrative measures’ to that end. The change
is significant. The addition of a reference to appropriate administrative measures clarifies
that states must go well beyond merely adopting formal legislative provisions and must
use all of their administrative powers to achieve the stated goal.

The failure to refer to measures other than legislative and administrative is of no sig-
nificance since the umbrella provisions of article 4 (which do refer to other measures) are
equally applicable in the context of article 3. With respect to the precise measures which
states should implement in order to ensure children’s care, protection, and well-being,
the discussion in chapter 4 provides guidance. It is sufficient to note here that although
states have a margin of discretion with respect to which measures they adopt and their
implementation is subject to available resources, the measures must be consistent with
the remainder of the Convention and must also be effective.

172 See chapter 3 of this Commentary. 73 Legislative History (n 45) 338.
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C. Paragraph 3: The Obligation to Regulate Institutions and Services
That Provide Care and Protection for Children
States Parties shall ensure that the institutions, services and facilities responsible for the care or
protection of children shall conform with the standards established by competent authorities,

particularly in the areas of safety, health, in the number and suitability of their staff, as well as
competent supervision.

1. Overview

This paragraph seeks to ensure that the staff and facilities involved in the formalized
care or protection of children meet appropriate health, safety, and other standards, as
determined by national or local authorities. Although its importance is indisputable
given the long and sustained history of abuse experienced by children in institutional
care, doubt was raised during drafting as to whether it was appropriate to include the
provision in this part of the Convention.!”* The rationale for its placement appears to be
that while article 3(1) lays down an overriding principle applicable in all contexts con-
cerning children, and article 3(2) recognizes states’ comprehensive obligation to ensure
children’s protection and care, article 3(3) applies the best interests principle in relation
to a specific but very important and widely accepted area of governmental responsibility,
namely institutional care and service provision. Indeed, article 3(3) is closely linked to
article 18(2) which obliges states to take measures to assist parents in the fulfilment of
their responsibilities by ensuring ‘the development of institutions, facilities and services
for the care of children’.

2. Scope of the Obligation
institutions, services and facilities responsible for the care or protection of children’

The revised Polish draft of article 3(2) referred only to ‘persons and institutions’”?

Paradoxically, the term ‘persons’ was, however, considered to be both too narrow and too
broad. It was too broad in the sense that it might be applied to an individual caregiver,
contrary to the apparent intentions of the sponsors of the proposal. It was also argued to
be too narrow in that it did not necessarily ensure, for example, that ‘the board of dir-
ectors of a hospital or an orphanage’ would be included.'”® Accordingly, the formulation
was modified to extend to ‘officials and personnel of institutions’."””

At the final session of the Working Group, there was concern that the version agreed
in 1981 was too institutional in focus and that this contradicted the growing tendency
in many countries to move away from institutional care for children. It was suggested to
include references to ‘programmes’ or ‘organizations’, either in addition to or instead of
the word ‘institutions’.!”® The formulation ‘institutions, services and facilities’ was then
adopted after it was proposed by a drafting group. Its inclusion, however, was not particu-
larly felicitous since it sought on the one hand to avoid covering individual care givers,
while on the other, ensuring comprehensive coverage outside the family context.

3. Content of the Obligation: Conformity with Appropriate Standards

The origins of this part of the phrase, ‘shall conform with the standards established by
competent authorities, particularly in the areas of safety, health, in the number and

174 ibid 347-48. 175 ibid 338. 176 ibid 340. 177" ibid 340. 178 ibid 347.
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suitability of their staff as well as competent supervision’, appear to lie in an ILO pro-
posal that States Parties should ensure ‘[appropriate] training, qualifications and com-
petent supervision of officials and personnel of institutions directly responsible for the
care of children’.'”” This was opposed first on the basis that it overlapped with article 18,
and second, that ‘it was enough to supervise institutions run by volunteer organizations
without [also] imposing unnecessary bureaucratic requirements’.'®® When the proposal
was presented to the Working Group, the coordinator of the drafting group stated that in
the view of the group, the purpose of the proposed ILO amendment was already covered
by the inclusion of the words ‘suitability of their staff’.'®!

The formulation that resulted from this discussion is not particularly clear. The gen-
eral reference to ‘competent authorities’ seems to leave it open to any authorities deemed
competent to determine the appropriate standards. In principle then, a professional asso-
ciation of caregivers or similar group might undertake the task. The nature of the stand-
ards is not specified and therefore legislation or even regulation might not be considered
essential for the purpose. Thus, although states will have a margin of discretion with
respect the form of the standards, they must still be effective in providing guidance to the
relevant bodies and systems in order to monitor compliance with the standards.

The issues which the standards must address are clear and include: (i) safety matters;
(ii) health matters; (iii) the number of staff required, presumably as a ratio to the number
of children; (iv) the suitability of staff; and (v) arrangements to provide competent super-
vision for staff members. Again, states will have a margin of discretion with respect to the
development of these standards and this will be subject to available resources and social
and cultural considerations. This margin is not limitless, however and states must ensure
that the standards created are effective in providing for children’s care and well-being.
Of relevance in this regard are the UN Guidelines for the Alternative Care of Children,'s*
which provide guidance with respect to the measures required to ensure that the rights of
children in alternative care are protected.

III. Evaluation

The best interests principle is one of many rights granted to children by the Convention.
On what basis might its elevation to the status of a human right be justified? This ques-
tion can, of course, be asked about any human right and a variety of answers have been
suggested.'® In whatever way human rights, such as the rights of children protected in the
Convention, are conceptualized, they form part of a discourse of rights. Such discourses
have attracted criticism. Perhaps the most pervasive is that they treat individuals as isolated

from one another and focus excessively on the self-centred demands of individuals, ignoring

the responsibilities that individuals owe to others and the good of society as a whole.'$

179" ibid 347. 180 ibid 347. 181 ibid 348.

182 UNGA Res 64/142 (24 February 2010) UN Doc A/RES/64/142.

183 Recent contributions include: James Griffin, On Human Rights (Oxford University Press 2009); Charles
Beitz, The Idea of Human Rights (Princeton University Press 2009), John Eckelaar, ‘Naturalism or Pragmatism?
Towards an Expansive View of Human Rights’ (2011) 10 Journal of Human Rights 23; John Tobin, ‘Justifying
Children’s Rights’ (2013) 21 International Journal of Children’s Rights 295; Jack Donnelly, Universal Human
Rights in Theory and Practice (3rd edn, Cornell University Press 2013).

184 This is eloquently expressed in Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse
(The Free Press 1991).
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This perception is aggravated if the right is attached to the best interests principle where
this can be interpreted as subordinating all other interests to those of the child. It is, how-
ever, important to understand that accepting that people, including children, have rights,
in the sense explained above, does not imply ignoring their responsibilities, and that, as
discussed in some detail above, the best interests principle does not ignore a child’s family
or other relationships.

If, as maintained earlier, promoting a child’s best interests implies adopting the child’s
perspective of those interests, maintaining the child’s relationships with his or her parents
and other members of their community will be a key feature, since relationships are cen-
tral to most people’s well-being.'®> At the same time, no one has a right to be subjected to
relationships that damage their well-being. But that does not necessarily mean that rights
discourse only supports self-interest in relationships because, even if a relationship fails
to promote the well-being of one party, that party may yet have responsibilities to the
other which arise out of the rights of the other. For example, caring for a child (or any
person) with special needs might be inconsistent with the interests of carers, yet the child
(or other person) may have a right to such care. In this way, mutual recognition of the
rights of others enhances individuals’ responsibilities. It does not diminish them, just as
recognition of the rights of employees to safe working conditions has added to the duties
of employers.

The Convention is fully consistent with these principles. States Parties are required to
respect the ‘responsibilities, rights and duties’” of parents (art 5), and also the ‘right of the
child who is separated from one or both parents to maintain personal relations and direct
contact with both parents on a regular basis, except if it is contrary to the child’s best
interests’ (art 9(3)). A child whose parents reside in different states ‘shall have the right
to maintain on a regular basis, save in exceptional circumstances, personal relations and
direct contact with both parents (art 10(2)). States Parties have agreed that children’s edu-
cation ‘shall be directed to’, among other things, ‘the development of respect for human
rights’ and ‘the development of respect for the child’s parents’ (art 29(1)).

It is within this context that the best interests principle in article 3, coupled with article
12, requires the adult world to continually re-appraise its activities by reflecting on how
they might be felt by children, and, because it is a human right, to do so with respect to
all the world’s children. As Rob George has acutely observed:

The greatest virtue of the welfare principle is not necessarily that it leads to the best possible out-
come (though of course it aims to do so), but that it makes people think about the child. A parent
is allowed to discuss the importance of their rights, their wishes, or their interests, but all such dis-
cussion has to be focused on the child.'®
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I. Introduction

A. An Overarching and Complementary Provision

Article 4 of the Convention on the Rights of the Child (‘CRC’, ‘the Convention’) im-
poses a general obligation on states with respect to the implementation of // the rights
under the Convention. In this respect it is similar to article 2 which requires that
‘States Parties shall respect and ensure the rights set forth in the Convention without
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discrimination of any kind’. The drafting history indicates that the inclusion of article 4
was a deliberate attempt to adapt and fuse the general obligation provisions under both
the International Covenant on Civil and Political Rights (‘TCCPR’) and International
Covenant on Economic Social and Cultural Rights (ICESCR’) in a way that did not
lead to a diminution in the protection offered under these instruments.' This is apparent
given the parallels between the text of article 4 and the equivalent provisions of the two
Covenants. Article 2(1) of the ICESCR imposes a general obligation on States ‘to take
steps, individually and through international assistance and co-operation ... to the max-
imum of its available resources, with a view to achieving progressively the full realization
of the rights recognized in the present Covenant by all appropriate means’, whereas article
2(2) of the ICCPR requires states to ‘take the necessary steps . .. to adopt such laws or other
measures as may be necessary to give effect to the rights recognized in the present Covenant .
Although article 4 does not directly track the formulations used in the Covenants, the
general thrust is the same. In particular, there is the nexus between resources and the im-
plementation of economic, social, and cultural rights as seen in the ICESCR and the need
to take all appropriate measures, and not just to legislate, to implement civil and political
rights which is generally consistent with the ICCPR.

Moreover, despite slight differences in the formulation used in article 4 relative to the
Covenants, there is nothing in the drafting history to suggest that these differences were
ever intended to have any substantive consequences for the nature of the obligations im-
posed on states. On the contrary, the drafting history indicates a desire on the part of the
drafters to maintain a consistency between the obligations under the twin Covenants and
the obligations with respect to the two categories of rights under the Convention.” As a
consequence, for example, no significance ought to be attached to the fact that article 2
of the ICCPR uses the phrase ‘to give effect to’ whereas article 4 of the Convention uses
the phrase ‘for the implementation of”.

Article 4, like its normative cousins under the ICESCR and ICCPR, is an overarching
provision and is not intended to be read in isolation from the individual rights to which
it applies. It complements those more specific provisions. The formulation of each of the
discrete Convention rights contains both a recognition of the interest that is the subject
of the right and an expression of the obligation imposed on states with respect to the
protection of that right. States must ‘recognize’, for example, the right to life (art 6); the
right to freedom of association (art 15) and the right to health (art 24); and ‘respect’ the
right of a child to preserve his or her identity (art 8) and freedom of thought conscience
and religion (art 14). They must ‘assure’ children’s right to express their views (art 12) and
‘protect’ a child against all forms of exploitation (art 36). Article 4 does not displace these
obligations. Instead, like article 2, and indeed the best interests principle under article 3,
article 4 plays a complementary role in offering a full account of the means by which the
obligations imposed on states with respect to each article under the Convention are to
be implemented. As such, the nature of the obligation imposed on states with respect to
each right under the Convention cannot be understood without an understanding of the
general obligation under article 4.

' E/CN.4/1989/WG.1/CRP.1, 17-20 in OHCHR, Legislative History of the Convention on the Rights of the
Child, vol 2 (OHCHR 2007) (‘Legislative History), 353—54.
2 E/CN.4/1989/48 paras 171-75; Legislative History (n 1) 355.
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B. Key Interpretative Issues

The close nexus between article 4 of the Convention and the general implementation
provisions under the ICESCR and ICCPR means that the significant jurisprudence from
the two Covenant treaty bodies’ and academic commentary with respect to the equiva-
lent provisions under these instruments* are important to understanding the meaning of
article 4. At the same time, the unique formulation adopted under article 4 and its nexus
with the other rights under the Convention demands that the interpretation of this provi-
sion must be relevant to the experiences and lives of children and the particular measures
that will be required for them to enjoy their rights effectively.’ In this respect the work
of the Committee on the Rights of the Child (CRC Committee’, ‘the Committee’) is
of particular importance. Although its concluding observations tend to offer program-
matic guidance rather than legal interpretations of the meaning of article 4,° its ‘General
Comment No 5 on general measures of implementation’ and its ‘General Comment

% See especially: ESCR Committee, ‘CESCR General Comment No 3: The Nature of States Parties’
Obligations (Art 2, Para. 1 of the Covenant)’ (14 December 1990) (‘ESCR GC 3’); ESCR Committee,
‘General Comment No 8: The Relationship between Economic Sanctions and Respect for Economic, Social
and Cultural Rights” (12 December 1997) E/C.12/1997/8; Human Rights Committee, ‘General Comment
No 3: Article 2 (Implementation at the National Level)’ (29 July 1981); Human Rights Committee, ‘General
Comment No 3: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant’
(29 March 2004) CCPR/C/21/Rev.1/Add.1.

* Onart2(1) ICESCR see eg: Limburg Principles on the Implementation of the International Covenant
on Economic, Social and Cultural Rights (8 January 1987) E/CN.4/1987/17 (‘Limburg Principles’);
‘Maastricht Guidelines on Violations of Economic, Social and Cultural Rights’ (1998) 20 Human Rights
Quarterly 691 (‘Maastricht Guidelines’); ‘Maastricht Principles on Extraterritorial Obligations of States
in the Area of Economic Social and Cultural Rights’ (28 September 2011) http://www.etoconsortium.
org/nc/en/main-navigation/library/maastricht-principles/?tx_drblob_pil%5BdownloadUid%5D=23 ac-
cessed 19 May 2017 (‘Maastricht Principles’); Ben Saul, David Kinley, and Jaqueline Mowbray, ‘The
International Covenant on Economic, Social and Cultural Rights: Commentary, Cases, and Materials’
(OUP 2014) ch 3; Mansuli Ssenyonjo, Economic Social and Cultural Rights in International Law
(2nd edn, Hart 2016) ch 2; Matthew Craven, 7he International Covenant on Economic, Social and Cultural
Rights: A Perspective on its Development (Clarendon 1998) ch 3 ‘State Obligations’; Philip Alston and
Gerard Quinn, “The Nature and Scope of States Parties’ Obligations under the International Covenant on
Economic, Social and Cultural Rights’ (1987) 9 Human Rights Quarterly 156. On art 2(2) ICCPR sce
eg: Manfred Nowak, 7he UN Covenant on Civil and Political Rights: CCPR Commentary (2nd edn, Engel
2005); Anja Siebert-Fohr, ‘Domestic Implementation of the International Covenant on Civil and Political
Rights Pursuant to Its Article 2 Para. 2’ (2001) 5 Max Planck United Nations Year Book 399; Dominic
McGoldrick, 7he Human Rights Committee: Its Role in the Development of the International Covenant
on Civil and Political Rights (OUP 1991) ch 1; American Association for the International Commission
of Jurists, ‘Siracusa Principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights’ in ECOSOC, ‘Status of the International Covenants on Human
Rights’ (28 September 1984) E/CN.4/1985/4; Human Rights Committee, ‘CCPR General Comment
No 3: Article 2 (Implementation at the National Level)’ (29 July 1981) http://tbinternet.ohchr.org/
_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fGEC%2f6632&Lang=en
accessed 21 May 2017.

> Aoife Nolan, ‘Economic and Social Rights, Budgets and the Convention on the Rights of the Child’
(2013) 21 International Journal of Children’s Rights 248, 248-70 (stressing the need to acknowledge and take
account of the differences between art 4 of the Convention and its normative cousins when interpreting the
general obligation of states).

¢ See generally: Rachel Hodgkin and Peter Newell, Implementation Handbook for the Convention on the
Rights of the Child (3rd edn, UNICEF 2007), 47-71; Mervat Rishmawi, Article 4: The Nature of States Parties’
Obligations (Martinus Nijhoff 20006).

7 CRC Committee, ‘General Comment No 5 (2003): General Measures of Implementation of the
Convention on the Rights of the Child (arts. 4, 42, and 44, para. 6)’ (27 November 2003) CRC/GC/2003/5
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No 19’ on public budgeting for the realization of children’s rights® are more apposite for
this task.

The structure of this chapter is framed around the core interpretation issues that arise
under article 4, namely, the nature of the general obligation to undertake all appropriate
measures for the implementation of all Convention rights and the special obligations
concerning the implementation of economic social and cultural rights which are subject
to the availability of resources and a requirement that their implementation occur within
the framework of international cooperation. With respect to these interpretative chal-
lenges the following broad conclusions are offered.

First, states enjoy a margin of discretion in determining what measures will be ap-
propriate for the purpose of securing the enjoyment of the rights under the Convention
within their jurisdiction. This discretion however is not unlimited and remains subject to
the caveats that the measures taken must actually contribute to the realization of children’s
rights (the principle of effectiveness) and be implemented in a way that is consistent with
all the articles under the Convention. Thus, for example, measures must not be discrim-
inatory and the views of children must be sought in a manner that is consistent with art-
icle 12. States also bear the burden of demonstrating that the measures they have adopted
are appropriate and must be guided by the significant work of the CRC Committee with
respect to this issue.

Second, the text of article 4 indicates that only the implementation of economic social
and cultural rights is subject to resources. However, in practice the full implementation of
civil and political rights will also be dependent on the availability of resources. Although
the CRC Committee is yet to address this issue, there is a need to develop a test that as-
sesses the reasonableness of a state’s efforts with respect to the implementation of civil and
political rights. One possible response to this dilemma involves a consideration of three
factors—the consequences for the child associated with an interference with such a right;
the likelihood of the risk materializing; and the level of resources required to prevent the
interference from occurring. Where, for example, the consequences and risk are high a
state will be under a greater burden to allocate the necessary resources to mitigate the risk.

Third, the progressive nature of the obligation to implement economic social and cul-
tural rights under article 4 is not an escape hatch for states. On the contrary it imposes
an obligation on states to ‘move as expeditiously and effectively as possible towards full
realization of economic social and cultural rights’.” Moreover, even ‘in times of economic
crisis, regressive measures may only be taken after assessing all other options and en-
suring that children are the last affected especially children in vulnerable situations’.”
Thus states carry the burden of demonstrating that every effort has been made to use all
its available resources to satisfy as a matter of priority the rights under the Convention."!

(‘CRC GC 5°); CRC Committee, ‘General Comment No 19 (2016) on Public Budgeting for the Realization of
Children’s Rights (art. 4)” (20 July 2016) CRC/C/GC/19 (‘CRC GC 19’); CRC Committee, ‘Day of General
Discussion 2007: Resources for the Rights of the Child—Responsibility of States” (5 October 2007) http://
www.ohchr.org/EN/HRBodies/ CRC/Pages/DiscussionDays.aspx accessed 19 May 2017.

8 CRCGC19 (n7).

? ECSR GC 3 (n 3) para 9. See also CRC Committee, ‘General Comment No 4: Adolescent Health and
Development in the Context of the Convention on the Rights of the Child’ (1 July 2003) CRC/GC/2003/4.

1 CRC GC 19 (n7) para 31.

" ESCR GC 3 (n 3) para 10; ESCR Committee, ‘General Comment No 14: The Right to the Highest
Attainable Standard of Health’ (11 August 2000) E/C.12/2000/4 (‘ESCR GC 14’) para 47.
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This obligation does not seek to mandate that certain levels of realization of an economic
social and cultural right must be secured (obligations of result), or that certain measures
must be taken by a state (obligations of conduct), given an existing level of resource
availability. Instead it operates to facilitate and frame a dialogue within a state with re-
spect to the direction and speed at which the state should pursue measures to secure the
implementation of economic social and cultural rights. A caveat to this general principle
however is that states must secure the minimum core of each right.

Finally, the text of article 4 suggests that the framework of international cooperation
is only relevant to the implementation of economic, social, and cultural rights. This is
problematic given that a developing state needs assistance with not only the realization of
children’s rights to health and education but also, for example, the administration of a ju-
venile justice system. There is however evidence from the drafting history to suggest that
this consequence was not intended and that the obligation of international cooperation
should extend equally to the realization of civil and political rights. A further question
arises however as to the scope and nature of this framework of international cooperation.
Although contentious, there is growing support for the idea that this framework consists
of an extraterritorial obligation on states to respect, protect, and fulfil rights in other
jurisdictions.'?

II. The Obligation to Take All Appropriate Measures
A. The Meaning of All Appropriate Measures

The requirement that states ‘shall undertake all appropriate ... measures’ for the imple-
mentation of the rights under the Convention imposes an immediate and mandatory ob-
ligation on states to take such measures. As the Committee has explained, ‘States parties
have no discretion as to whether or not to satisfy their obligation to undertake all appro-
priate ... measures necessary to realize children’s rights’.’> However, questions arise as to
the standard used to determine when measures will be ‘appropriate’ and who will make
that determination. Two observations are offered with respect to this issue.

First, states enjoy a level of discretion in deciding which measures will be appropriate
within their jurisdiction for the purposes of ensuring implementation of the rights under
the Convention.'* With respect to the equivalent phrase under article 2(1) of ICESCR—
‘all appropriate means'—the ESCR Committee has explained that ‘each state must decide
for itself which means are the most appropriate under the circumstances with respect to
each of the rights’."> However, ‘as the means chosen will not always be self-evident a state
will bear the burden of demonstrating ‘not only the measures that have been taken but
also the basis on which they are considered to be appropriate under the circumstances’.'¢

Second, as explained by the ESCR Committee, ‘the ultimate determination as to
whether all appropriate measures have been taken remains one for the Committee [and
in the case of the Convention, the CRC Committee] to make’.!” For its part, the CRC
Committee has not been explicit with respect to the standards which it uses to assess
the appropriateness of a state’s measures. However, the ordinary meaning of the word

12 See especially Maastricht Principles (n 4) ‘Introduction’. ¥ CRC GC 19 (n 7) para 18.
4 Maastricht Guidelines (n 4) para 8. 5 ESCR GC 3 (n 3) para 4. 16" ibid.
17" ibid.
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‘appropriate’ demands that there must be a nexus between the measures undertaken and
the end sought, namely, the effective implementation of the right in question. This aligns
with the comments of the CRC Committee that, ‘[m]easures are considered appropriate
when they are relevant to directly or indirectly advancing children’s rights in a given con-
text’.'® Moreover, the principle of system coherence!” demands that the measures adopted
to implement one right under the Convention must be consistent with the other rights
under the Convention and indeed the broader body of international human rights law.

The requirement of effectiveness imposes a burden on states to develop measures based
on the available evidence rather than speculation, prejudice, or assumption about which
measures are likely to be effective. Where there is an absence of sufficient evidence to
guide the development of appropriate measures, states must develop, support, and en-
able systems and processes to monitor, review, and evaluate the impact of any measures
they adopt to assess their effectiveness. Moreover, the CRC Committee has added that
‘States parties shall show evidence of the outcomes obtained for children® as a result of
the measures adopted to implement their rights. It is not enough to simply assert that
measures have been taken.

With respect to the requirement that states act consistently with other provisions under
the Convention, the Committee has highlighted four articles which it believes operate as
guiding principles when it comes to implementation of a state’s general obligations under
article 4. They are the prohibition against discrimination (art 2); the requirement to make
the best interests of a child the primary consideration in all matters concerning children
(art 3); the child’s right to life, survival, and development (art 6); and the child’s right to
express his or her views in all matters ‘affecting the child’ (art 12).?! This last requirement
is especially pertinent to the question of when measures will be considered appropriate.
Any measures adopted by a state to implement a child’s rights will by definition affect
a child. As such, article 12 demands that the views of children must be an additional
criterion by which to assess whether the measures adopted by a state are appropriate.
Children’s views may not be determinative with respect to this issue as they need only be
given due weight in accordance with the age and level of a child’s maturity. However, as
discussed in detail in the commentary on article 12, this provision requires a reorientation
of the process by which appropriateness is assessed to include children’s views as part of
the matrix to be used when making such determinations.

In this respect the Committee has noted that since few states have reduced the voting
age to 18, ‘there is all the more reason to ensure respect for the views of disenfranchised
children in Government and parliament’.?> According to the Committee ‘[i]f consult-
ation is to be meaningful, documents as well as processes need to be made accessible’.?
Moreover, it has stressed that:

appearing to listen is relatively easy: giving due weight requires real change. Listening to children
should not be seen as a an end in itself but rather as a means by which states make their interactions
with children and their actions on behalf of children ever more sensitive to the implementation of
children’s rights.**

18 CRC GC 19 (n 7) para 22.

1 John Tobin, ‘Secking to Persuade: A Constructive Approach to Human Rights Treaty Interpretation’
(2010) 23 Harvard Human Rights Journal 1, 33-39.

2 CRC GC 19 (n 7) para 24. 2 CRCGC5 (n7) para 12. 22 ibid. 2 ibid.

24 ibid.
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In the context of article 4, this dialogue with children, which draws on their expertise and
insights, has the capacity to not only inform the understanding of when measures will be
appropriate but also to assist in ensuring that such measures are in practice, appropriate.”

B. Legislative, Administrative, or Other Measures
1. A Non-Exhaustive List

Article 4 requires states to take legislative, administrative, and other measures. Earlier
drafts reflect a shifting terrain with respect to the types of measures anticipated by states.
The revised Polish draft of 1979 stressed the need to appropriate measures ‘particularly in
the areas of economy, health and education’ *® Another proposal from the USA preferred to
focus on ‘the adoption of legislative or administrative measures ™ —a formulation which was
adopted at the first reading in 1988.% However, during the technical review, UNICEF ex-
pressed concern that this formulation differed from the open-ended formulations used in
other international human rights treaties such as the ICCPR (art 2(2) ‘legislative or other
measures); ICESCR (art 2(1) ‘all appropriate means including particularly the adoption of
legislative measures’); and CEDAW (art 3 ‘all appropriate measures including legislation’).”
The suggestion was therefore made to amend the phrase so as to ensure consistency with
these other instruments and allow for a non-exhaustive list of potential measures which
states ought to adopt to implement the rights under the Convention.*® The final text of
article 4 indicates that this suggestion was embraced.

2. The Committee’s Views

Although states have a discretion with respect to which measures they adopt for the pur-
poses of implementing children’s rights, the Committee’s ‘General Comment No 5’ out-
lines a number of measures, which are routinely affirmed in its concluding observations,
and which it expects states to adopt. These expectations are not binding on states but they
are required to justify to the Committee their failure to adopt such measures.

(a) Legislative Measures
(i) The Need for a Comprehensive Approach

With respect to the requirement to adoptappropriate legislative measures, the Committee
has emphasized three key points. First, states must undertake ‘a comprehensive review
of all domestic legislation and related administrative guidance to ensure full compliance
with the Convention’.?! This process of review must not only be retrospective but must
be integrated into the process of law making to ensure that all new legislation is also
consistent with the Convention. Moreover, an effective review process requires a form
of independent scrutiny which can be provided by, for example, parliamentary com-
mittees, national human rights institutions, NGOs, academics, affected children, and
young people.*

» See chapter 12 of this Commentary for a detailed discussion of the implications of art 12 with respect to
measures to implement children’s rights.

26 E/CN.4/1349 art 4(2); Legislative History (n 1) 350.

¥ HR/(XXXVID/WG.1/WP.14; Legislative History (n 1) 350.

28 E/CN.4/1988/WG.1/WP.1/Rev.1; Legislative History (n 1) 352.

2 E/CN.4/1989/WG.1/CRP.1; Legislative History (n 1) 353.

3 E/CN.4/1989/WG.1/CRP.1; Legislative History (n 1) 353. 3 CRC GC 5 (n7) para 18.

%2 ibid para 18
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Second, a state must ensure clarity with respect to the status of the Convention within
domestic law and whether it is a ‘self-executing treaty’ that is automatically incorporated
into domestic law or whether separate legislation is required to ensure its implementation
into domestic law.*

Third, the Committee does not demand that legislative protection of children’s rights
under the Convention must take any particular form under domestic law. It has wel-
comed the adoption of specific pieces of legislation on children and the constitutional
recognition of children’s rights.® Ultimately, however, it is concerned with the effect of
these initiatives and whether the cumulative impact of the legislative measures adopted
by a state across all sectors—‘education, health, justice and so on’—contribute to the ef-

fective implementation of the Convention in practice.”

(ii) The Requirement for an Effective Remedy
The Need for a Child-Sensitive Approach

Unlike other human rights treaties there is no explicit obligation under the Convention
that requires states to provide an effective legal remedy for a violation of a child’s rights.*
The Committee, however, has explained that such a requirement is implicit in the
Convention, because ‘[fJor rights to have meaning, effective remedies must be avail-
able to redress violations’.” This approach is justified on the basis that the obligation
to provide children with an effective remedy represents an example of a measure under
article 4 that is necessary and appropriate to contribute to the effective implementa-
tion of children’s rights. Moreover, given the difficulties that children often face when
pursuing remedies, the Committee has also stressed that states must develop ‘effective,
child sensitive procedures’ for children and their representatives which include ‘support
for self-advocacy; and access to independent complaints procedures and to the courts
with necessary legal and other assistance’.?®

The Justiciability of All Rights Including Economic, Social, and Cultural Rights

Two points must be noted with respect to the right to an effective remedy which the
CRC Committee has effectively implied into article 4. First, the Committee has em-
phasized that ‘economic, social and cultural rights, as well as civil and political rights,
must be regarded as justiciable’.* This position is consistent with the view of the ESCR
Committee.”” There is, however, a large body of commentary that challenges and prob-
lematizes the justiciability of economic, social and rights.*! Rather than review this
literature in detail, it is sufficient to observe that much of this criticism arises from the his-
torical fact that relatively few legal systems make provision for the effective enforcement

3 ibid para 21.

3 ibid para 20. See also: CO Luxembourg, CRC/C/LUX/CO/3-4 para 12; CO Tuvalu, CRC/C/TUV/CO/
1 para 8; CO Uzbekistan, CRC/C/UZB/CO/3-4 para 18.

% CRC GC 5 (n 7) paras 21-22.

% See eg: International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into
force 23 March 1976), arts 2(3)(a), 2(3)(b); Convention on the Elimination of All Forms of Racial discrim-
ination (opened for signature 21 December 1965, entered into force 4 January 1969) 660 UNTS 195, art 6.

% CRC GC 5 (n 7) para 24. 3% ibid para 24. % ibid para 25.

4 ESCR Committee, ‘General Comment No 9: The Domestic Application of the Covenant’ (3 December
1998) E/C.12/1998/24 paras 4-11.

41 See: Philip Alston and Ryan Goodman, International Human Rights (OUP 2012) chs 12, 14; Katharine
G Young, Constituting Economic and Social Rights (OUP 2012) ch 5; John Tobin, 7he Right to Health in
International Law (OUP 2012) 204—07.
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of economic and social rights such as the rights to health and housing.** This has led to a
widely held perception that such rights are non-justiciable. However, as has been noted,
‘[t]he claim that ESCR are justiciable does not imply that every issue arising in relation to
the implementation of these rights is best determined by a court nor even that individuals
should be able to bring a legal claim in respect of every single dimension of a particular
right’.*> Moreover, as the ESCR Committee has also explained, there is no economic, cul-
tural, or social right ‘which could not ... be considered to possess at least some significant
justiciable dimensions’.%

These arguments received significant vindication by states as a result of the UN General
Assembly’s adoption of an Optional Protocol to the ICESCR which allows individuals to
allege violations of the Covenant in communications to the ESCR Committee. One hun-
dred and twenty-two states voted in favour of this Protocol, with only the United States
opposing the resolution. Importantly, the ESCR Committee, in a special Statement,
which is discussed in detail below, has indicated what factors it will consider when as-
sessing the extent to which a state has complied with its obligations thereby offering a
model to inform the justiciability of these rights.®

At the domestic level, there is also an increasing number of legal systems where courts
now make decisions about economic social and cultural rights.* One of the most well
known is South Africa where the Bill of Rights includes a set of such rights which are
enforceable by the courts.” The approach adopted under the South African Constitution
with respect to these rights has led Justice Yacoob of the Constitutional Court to declare
that the justiciability of such rights is beyond question.*® The real issue is how to decide
whether the State has failed to comply with its obligations under the Constitution. To
date, the Constitutional Court has adopted a model of ‘reasonableness review’” where it
asks ‘whether the means chosen [by the relevant State authority] are reasonably capable
of facilitating the realization of the socioeconomic rights in question’.* This model has
been applied in a range of contexts including the rights to housing, water, education, and
access to health care.”® Although this approach has also been the subject of significant

4 Human Rights Council (Philip Alston), ‘Report of the Special Rapporteur on Extreme Poverty and
Human Rights’ (28 April 2016) A/HRC/32/31 (2016).

# Philip Alston, ‘Putting Economic Social and Cultural Rights back on the Agenda of the United States’
(2009) Center for Human Rights and Global Justice Working Paper 22, 11.

4 ESCR Committee, ‘General Comment No 9: The Domestic Application of the Covenant’ (3 December
1998) E/1999/22, Annex IV para 10.

% ESCR Comnmittee, ‘An Evaluation of the Obligation to Take Steps to the “Maximum Extent of Available
Resources” under an Optional Protocol to the Covenant’ (10 May 2007) E/C.12/2007/1.

4 See generally: Young (n 41); Alicia Ely Yamin and Siri Gloppen (eds), Litigating Health Rights: Can
Courts Bring More Justice to Health? (Human Rights Program, Harvard Law School 2011); Sandra Fredman,
Human Rights Transformed: Positive Rights and Positive Duties (OUP 2008); Malcolm Langford (ed), Social
Rights Jurisprudence: Emerging Trends in International and Comparative Law (Cambridge University Press
2008); International Commission of Jurists, Courts and the Legal Enforcement of Economic Social and Cultural
Rights: Comparative Experiences of Justiciability (2009) Human Rights and Rule of Law Series No 2.

47" Constitution of the Republic of South Africa (1996) (SA), arts 24-32.

S Government of the Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) para 20.

% Sandra Liebenberg, ‘Adjudicating Social Rights under a Transformative Constitution’ in Langford (ed)
(n 46) 83.

>0 See eg: Government of the Republic of South Africa v Grootboom (n 48) (housing); Mazibuko and Others
v City of Johannesburg and Others (CCT 39/09) [2009] ZACC 28 (CC) (water); Minister of Basic Education v
Basic Education for All(20793/2014) [2015] ZASCA 198 (SCA) (education); Soobramoney v Minister of Health
(Kwazulu-Natal) 1998 (1) SA 765 (CC) (health); Minister of Health v Treatment Action Campaign (TAC)
(2002) 5 SA 721 (health).
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critical commentary,’' the point to stress here is that there is no basis for the claim that
economic, social, and cultural rights are inherently non-justiciable. The experiences of
many states and the evolving work of the CRC and ESCR Committees demonstrates that
it is possible to develop an appropriate methodology by which to assess when there has
been a violation of a child’s right to health, housing, education, or water.

The Limits of Litigation

Although litigation remains an important strategy to secure the effective enjoyment of
children’s rights, its limitations must also be recognized.** It tends to be reactive rather
than preventive, adversarial rather than conciliatory, excessively legalistic, invariably re-
source intensive, and often has a focus on addressing individual grievances rather than
systemic change. It can also be counterproductive. For example, it has been suggested
that right to health litigation in Brazil has led to a worsening of the country’s health
inequities.>® This is largely because the right to health under the Brazilian Constitution
has been interpreted as ‘an individual entitlement to the satisfaction of one’s own health
needs ... irrespective of costs’.>* Such an approach is not only unsustainable but also skews
the benefits of the right to health to those with access to the legal system.>

It remains important to stress, however, that the Convention does not favour the
Brazilian model of accountability for the right to health. It does not conceive of the right
to health as a trump card. Instead, its implementation must be secured within the con-
text of limited resources and the competing rights of individuals. However, even under
this model, litigation still remains a mechanism with limited potential for ensuring the
protection of a child’s rights. This is because a range of factors invariably limits access to
the courts and appropriate legal services. In the case of Brazil, for example, access to the
courts was found to be ‘significantly easier for those with resources and social attributes
that are more predominant in higher socio-economic groups’.”® This does not mean that
judicial remedies are inappropriate as a measure that contributes to the enjoyment of a
child’s rights, but it does mean that they have limitations and must be accompanied by
other measures.

(b) Administrative and Other Measures

The requirement that states adopt appropriate ‘administrative and other measures’ has in
practice become an umbrella term to capture any measure, however characterized, that
contributes to the implementation of children’s rights. The Committee has acknowledged
that it ‘cannot prescribe in detail the measures which each or every State party will find

> See eg: Sandra Liebenberg, Socio-economic Rights: Adjudication under a Transformative Constitution (Juta
2010) (‘Adjudication under a Transformative Constitution’); Eric C Christiansen, ‘Adjudicating Non-Justiciable
Rights: Socio-economic Rights and the South African Constitutional Courts’ (2007) 38 Columbia Human
Rights Law Review 321 (examines arguments against the justiciability of socio-economic rights and argues that
the Court’s jurisprudence is a viable, affirmative jurisprudence). Cf: Sandra Liebenberg, ‘Judicially Enforceable
Socio-Economic Rights in South Africa: Between Light and Shadow’ (2014) 37 Dublin University Law Journal
137 (evaluating the South African experience of justiciable constitutional socio-economic rights, and pro-
posing strategies for assisting other jurisdictions contemplating constitutional reform to strengthen protection
of socio-economic rights to avoid South African problems).

52 Jane Williams, ‘General Legislative Measures of Implementation: Individual Claims, “Public Officer’s
Law” and a Case Study on the UNCRC in Wales’ (2012) 20 International Journal of Children’s Rights
224, 225.

%3 Octavio Ferraz, “The Right to Health in the Courts of Brazil: Worsening Health Inequities’ (2009) 11
Health and Human Rights 33.

>4 ibid 34. > ibid 34. ¢ ibid 39.
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appropriate to ensure effective implementation of the Convention’.”” It has, however,
outlined a number of measures which it considers to be ‘key advice for States’.”® Although
states are not compelled to accept this advice, they are required to explain and justify their
failure to do so.

(i) The Development of a Comprehensive National Strategy

The Committee has repeatedly welcomed and recommended that states adopt a national
strategy or plan of action for the implementation of children’s rights which is ‘rooted’ in
the Convention.”” The content and detail of this strategy must be adapted to the par-
ticular circumstances of each state. As a minimum, however, the Committee has stressed
that it must: (a) address all the rights in the Convention; (b) address the situation of all
children with priority to be given to marginalized and disadvantaged children; (c) be de-
veloped through a process of consultation which includes children and young people;
(d) be affirmed and endorsed by the highest level of government; (e) go beyond a list of
good intentions to include setting real and achievable standards in relation to all rights;
(f) extend to sectoral plans of actions in all relevant areas such as health and education;
(g) be adequately resourced; (h) be widely disseminated, and (i) be subject to ongoing
monitoring and review.%

(i) Coordination of Implementation of Children’s Rights

Based on its experience, the Committee considers that a failure to ensure coordination
by a state among its various levels of government, its various departments, and across its
regions will undermine the implementation of the Convention.®! There is often a ten-
dency to confine the relevance of children’s right to areas such as health and education.
However, the Committee has stressed that other departments such as those concerned
with finance, planning, employment, and defence also take decisions that have an impact
on children’s rights.” The Committee has conceded that it is beyond its mandate to ‘pre-
scribe detailed arrangements appropriate for very different systems of government’.% It
has, however, endorsed the idea of a special unit or body with responsibility for reporting
to the President, Prime Minister, or Cabinet about the measures being taken within a
state to ensure coordination across and within government.

This call for coordination and a commitment to children’s rights across all levels and
areas of government is often described as the process of mainstreaming children’s rights.**
It is a strategy for making children’s rights an integral dimension of the design, imple-
mentation, monitoring, and evaluation of policies and programs in political, economic,
and social spheres.®® It demands that the impact of issues and decisions upon children

7 CRC GC 5 (n 7) para 26. °% ibid para 26.

%9 ibid para 28. See eg: CO Azerbaijan, CRC/C/AZE/CO/3-4 paras 13—14; CO Republic of Korea, CRC/
C/KOR/CO/3-4 paras 14-15; CO Sao Tome and Principe, CRC/C/STP/CO/2-4 paras 6-7; CO Tuvalu,
CRC/C/TUV/CO/1 paras 10-11; CO Turkey, CRC/C/TUR/CO/2-3 paras 14-15.

€ CRC GC5 (n 7) paras 28-33. o ibid para 37. 2 ibid para 37.

% ibid para 38.

64 See: John Tobin, ‘Beyond the Supermarket Shelf: Using a Rights Based Approach to Address Children’s
Health Needs’ (2006) 14 International Journal of Children’s Rights 275; John Tobin, ‘Understanding a Human
Rights Based Approach to Matters Involving Children: Conceptual Foundations and Strategic Considerations’
in Antonella Invernizzi and Jane Williams (eds), 7he Human Rights of Children: From Visions to Implementation
(Ashgate 2011) 61.

¢ UN Secretary General, ‘Renewing the United Nations: A Programme for Reform’ (14 July 1997)
A/51/950 paras 78-79.
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must be seen and examined through the lens of rights with its focus on the entitlements
of children and the duties of States, as opposed to alternative paradigms such as a needs-
based approach® or, as is commonly the case with children, a welfare-based approach.®”

(iii) The Relationship with the Private Sector

The Need for Both Regulation and Positive Engagement

The obligation to secure the implementation of the rights under the Convention is im-
posed on states rather than actors within the private sector. However, in practice, these
private actors, whether they are multinational corporations, independent educational
providers, or other private sector service providers, have significant capacity to both ad-
versely affect and positively contribute to the implementation of children’s rights. This po-
tential requires that states take appropriate measures under article 4 to not only regulate
the private sector to protect children against the threats to their rights which may arise
from the activities of this sector but also engage with and enlist the support of the private
sector to contribute to the implementation of children’s rights.

The Committee’s ‘General Comment No 16’ on state obligations regarding the im-
pact of the business sector on children’s rights, outlines in detail the key obligations of
states with respect to its regulation and engagement with this sector.®® In summary the
Committee requires that states must take appropriate measures to:

 Ensure that the activities and operations of business enterprises do not adversely im-
pact on children’s rights;

* Create an enabling and supportive environment for business enterprises to respect
children’s rights; and

* Ensure access to an effective remedy for children whose rights have been infringed by
a business enterprise.®’

However, the Committee’s understanding of the relationship between children’s rights
and the private sector is not confined to an adversarial paradigm in which the private
sector is viewed only as a threat to children’s rights. On the contrary, the Committee
has recognized that ‘the task of implementation needs to engage all sectors of society
including business” and that ‘[bJusiness enterprises and non-profit organisations can
play a role in the provision and management of services such as clean water, sanitation,
education, transport, health, alternative care, energy, security and detention facilities that
are critical to the enjoyment of children’s rights’.”! However, as with all measures taken
under article 4, the Committee has also explained that it ‘does not prescribe the form
of delivery of such services”? provided they are effective and remain consistent with the
other rights under the Convention.”

66

Mary Robinson, Address (World Summit on Sustainable Development, Johannesburg, 30 August
2002) (copy on file with author), Mac Darrow and Amparo Tomas, ‘Power, Capture and Conflict: A Call for
Human Rights Accountability in Development Cooperation’ (2005) 27 Human Rights Quarterly 471; Urban
Jonsson, Human Rights Approach to Development Programming (UNICEF 2003).

¢ Marta Santos Pais, ‘A Human Rights Conceptual Framework for UNICEF’ (1999) Innocenti Essays
No 9; John Eekelaar, Family Law and Personal Life (OUP 20006).

¢ CRC Comnmittee, ‘General Comment No 16 (2013) on State Obligations Regarding the Impact of the
Business Sector on Children’s Rights’ (17 April 2013) CRC/C/GC/16 (‘CRC GC 16).

® ibid para 5. 7 ibid para 82. 7! ibid para 33. 72 ibid para 33.

73 ibid para 34.
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The Privatization of Services

With the context of article 4, a question arises as to the status and legitimacy of the privat-
ization of services which affect children’s enjoyment of their rights. At a Discussion Day of
the CRC Committee on the private sector as service provider and its role in implementing
children’s rights in 2002, it was noted by the Chairperson of the CRC Committee, Jaap
Dock, that there was increasing concern ‘at the growing trend of privatisation including
the provisions of basic services including health’.* Similarly, the ESCR Committee in its
concluding observations has expressed concern ‘that the gradual privatisation of health care
risks making it less accessible and affordable” and ‘that the quality and the availability of the
health services provided . .. have been adversely affected by the large scale privatisation of the
health service’.”® Such concerns are well founded given research which suggests that privat-
ization of health care ‘can have a negative effect on health outcomes and on the accessibility
of health care services for poor and disadvantaged people, especially children.”” However, as
the ESCR Committee has explained, the ICESCR is neutral with respect to the economic
system adopted by a state to secure its obligations under the Covenant.”® The same principle
applies to the Convention. As such, privatization of services is neither prohibited nor pre-
ferred as a measure to realize children’s rights and states are entitled to adopt whatever public/
private funding mix they determine to be appropriate subject to the caveat that the measures
adopted are effective and consistent with children’s rights.

With respect to the principles that guide states when contemplating privatization the
first point to note is that the CRC Committee has stressed that ‘states are not exempt
from their obligations under the Convention when they outsource or privatize services
that impact on their fulfilment of children’s rights’.”” The CRC Committee has further
explained that, ‘in any decentralization or privatization process, the Government re-
tains clear responsibility and capacity for ensuring respect of its obligations under the
Convention’.® In practical terms this means, for example, that with respect to the right
to health, a state must ‘ensure that privatisation of the health sector does not constitute a
threat to the availability, accessibility, acceptability and quality of health facilities, goods
and services’.%!

Moreover, where a state considers that privatization could play a role in securing a right
like the right to health, the CRC Committee has recommended that this decision must
be preceded by a ‘comprehensive and transparent assessment of the political, financial
and economic implications and the possible limitation[s]®* of this process on the right
to health—sometimes referred to as a ‘child rights impact statement’.®? Such a directive

74 See ‘Day of General Discussion on the Private Sector as a Service Provider and its Role in Implementing
Children’s Rights’ (20 September 2002) in CRC Committee, ‘Report on the Thirty-First Session’ (11 December
2002) CRC/C/121 (‘DOD in Report on the Thirty-First Session’), ch VI, 145-57.

7> ESCR Committee, CO Poland, E/C.12/POL/CO/5 para 28.

76 CO ESCR Committee, CO India, E/C.12/IND/CO/5 para 38.

77 Brigit Toebes, “The Right to Health and the Privatization of National Health Systems: A Case Study of
the Netherlands’ (2006) 9 Health & Hum Res 103, 106 (citing relevant studies).

78 See ESCR GC 3 (n 3) para 8 (notes that ICESCR is neutral with respect to the economic system adopted
by a state to secure its obligations).

7% CRC GC 16 (n 68) para 34.

80 CRC Committee, ‘DOD Report on the Thirty-First Session’ (n 74) para 15.

81 ESCR GC 14 (n 11) para 35. See also CRC Committee, ‘'DOD in Report on the Thirty-First Session’
(n 74) para 8.

82 CRC Committee, ‘DOD Report on the Thirty-First Session’ (n 74) para 11.

8 CRC GC 16 (n 68) paras 78-81.
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represents a practical measure by which to ensure that a state takes appropriate meas-
ures to ensure privatization will not compromise the effective enjoyment of children’s
rights. The CRC Committee has not specified the form in which such an assessment must
take place and a level of discretion will be accorded to states with respect to this issue.
However, this discretion afforded to states remains subject to the caveat that the measures
taken to assess the impact of privatization are ‘comprehensive’ and ‘transparent’.

Finally, beyond the decision to privatize, the actual delivery of services under a system
of privatization must be consistent with international human rights standards ‘at all stages
including policy formulation, monitoring and accountability arrangements’™ to ensure
that it contributes to the effective enjoyment of children’s rights. According to the CRC
Committee, in practice this requires that states create some institutional or regulatory
framework to ‘ensure independent monitoring of implementation as well as transparency
of the entire process so as to contribute to the process of accountability’.?> Thus, while
privatization is not incompatible with the requirement that states must take appropriate
measures to secure children’s rights, this practice must be subject to significant conditions
in order to ensure that it contributes to the realization of these rights.

(iv) Engagement with Civil Society

Although states bear legal responsibility for the implementation of children’s rights, the
Committee has recognized that effective implementation requires engagement with all
sectors of society.®® At a functional level this means that states must take measures that
allow them to engage with, access, and enhance the capabilities of all sectors of society
to contribute to the realization of children’s rights. According to the Committee, in add-
ition to engaging with the private sector as discussed above and working with children
in accordance with article 12,% states must also ‘work closely with NGOs in the widest
sense’.®® Although the Committee has not been prescriptive with respect to how this re-
lationship should work, it has encouraged states to provide NGOs with ‘non-directive
support’ and welcomed in particular measures that facilitate and enable ‘popular partici-

pation and public scrutiny of government policies’.®

(v) Measures to Monitor Implementation

The Committee has emphasized the need for states to adopt measures to monitor the
implementation of children’s rights.” Critical to this process is the need for measures
including, but not limited to: child impact assessments; data collection; the development
of indicators and benchmarks; and the creation of independent monitoring systems.

Child Impact Assessments

A child impact assessment involves an analysis being undertaken as to the impact of any
proposed law, policy, or budgetary allocation which affects children and the enjoyment
of their rights.”! The Committee has commended those states which have adopted this

84 CRC Committee, ‘DOD Report on the Thirty-First Session’ (n 74) para 8 (Jaap Doek).

5 ibid para 14. 8% CRC GC 16 (n 68) para 56. 87 ibid para 57. 8 ibid para 58.

% ibid para 59.

% CRC GC 5 (n 7) paras 45-47. See generally: Tara Collins, “The Significance of Different Approaches
to Human Rights Monitoring: A Case Study of Child Rights’ (2008) 12 International Journal of Children’s
Rights 159; Edzia Carvalho, ‘Measuring Children’s Rights: An Alternative Approach’ (2008) 16 International
Journal of Children’s Rights 545.

91 Carmel Corrigan, ‘Child Impact Statements: Protecting Children’s Interests in Policy and Provision?’
(2007) 2 Journal of Children’s Services 30 (discussing the history and concept of child impact statements and
offering a critical analysis of their effectiveness); Ellen Desmet and Hanne Op De Beck, ‘Strategic Decisions
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requirement and encouraged other states to do so as a means of promoting ‘the visible
integration of children [and their rights] into policy making’.”

The Committee has also drawn special attention to the need for states to extend
this requirement to budgets. In its ‘General Comment No 5’ it explained that ‘[n]o
state can tell whether it is fulfilling children’s economic, social and cultural rights
“to the maximum extent ... of available resources” ... unless it can identify the pro-
portion of national and other budgets allocated to the sector and within that to
children both directly and indirectly’.”® This practice remains contentious and the
Committee has recognized that states have not embraced this recommendation be-
cause of the challenges associated with its implementation.” In response, in 2016 the
Committee issued ‘General Comment No 19° on public budgeting for the realization
of children’s rights™ in which it outlined the core principles that must inform public
budgeting for children’s rights—effectiveness, efficiency, equity, transparency, and
sustainability’>—and how these principles ought be applied to the various stages of
budgeting—planning, enactment, execution, and follow up.” There is also a growing
body of literature which offers both guidance and a critique of the practice of human
rights budgetary analysis which remains an innovative but under-theorized and under-
developed practice.”®

Importantly there remains a need to be cognizant of the fact that a genuine rights-
based budgetary analysis must include an assessment of resource allocations that have
an impact not just on children’s rights but on the rights of other groups as well—
women, persons with disabilities, racial groups, and so forth. The challenges associated
with this practice must not be underestimated. The Committee has stressed the need
to ‘prioritize’ children’s rights in budgets” and to ensure that ‘[t]he best interests of
the child should be a primary consideration throughout every phase of the budgetary
process’.'?” However, children’s rights cannot be considered the paramount, overriding,
or determinative budgetary consideration. That said, where a state seeks to allocate re-
sources for measures other than children’s rights, it still carries the burden of justifying

in Setting up Child Rights Impact Assessments’ (2014) 44 Revue Generale de Droit 125 (discussing strategic
choices in implementing child impact assessments). For information on human rights impact statements gen-
erally, see eg Gauthier de Beco, ‘Human Rights Impact Assessments’ (2008) 27 Netherlands Quarterly of
Human Rights’ (2009) 139.
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CRC/C/UZB/CO/3-4 para7(b).
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Committee to address issues related to those rights which are immediately enforceable; the elements of a
right that constitute its minimum core and the burden of proof required for retrogressive measures); Colin
Harvey and Eoin Rooney, ‘Integrating Human Rights? Socio-Economic Rights and Budget Analysis’ (2010)
3 European Human Rights Law Review 66; Queen’s University Belfast Budget Analysis Project, ‘Budgeting
for Economic and Social Rights: A Human Rights Framework’ (QUB Law School 2010) https://www.
rescarchgate.net/profile/Rory_Oconnell2/publication/228189073_Budgeting_for_Economic_and_Social
Rights_A_Human_Rights_Framework/links/557296{608a¢b6d8c0206b5b.pdf accessed 26 May 2017; Ben
Warwick, ‘Human Rights and Public Finance: Budgets and the Promotion of Economic and Social Rights’
(2013) 8 Irish Year Book of International Law 183.

9 CRC GC 19 (n 7) para 12. 190 ibid para 45.
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this alternative allocation in light of the totality of its human rights obligations under
international law. Also relevant is the fact highlighted by the CRC Committee that
investment in children’s rights has ‘long lasting positive impacts on future economic
growth, sustainable and inclusive development and social cohesion’.!°! Thus the allo-
cation of resources to realize children’s rights should not be seen as necessarily incom-
patible with broader economic and development agendas and the CRC Committee
has recommended that ‘the macroeconomic framework of growth targets should be
harmonized with a human development framework based on the Convention on the

Rights of the Child’.'*

Data Collection

The Committee has recommended that ‘[c]ollection of sufficient and reliable data
on children, disaggregated to enable identification of discrimination and/disparities
in the realisation of rights, is an essential part of implementation’.'”® Moreover, this
data collection must ‘extend over the whole period of childhood’ and be ‘coordin-
ated throughout the jurisdiction ensuring nationally appropriate indicators’.!*
terms of the basis on which the data must be disaggregated, it should include at-
tributes such as sex, age, origin, and socio-economic status and include an analysis
of the experience of specific groups within a state such as religious groups, ethnic

In

and/or indigenous minorities, migrants, or refugees and persons with disabilities.'®
The CRC Committee has also stressed the need to pay significant attention to par-
ticular age groups of children with respect to specific rights. For example, with re-
spect to the right to health of adolescents it has repeatedly urged states to undertake
a comprehensive and multidisciplinary study with respect to this cohort and collect
196 the incidence of sexually transmitted dis-

109 abortion rates,''” violence,'!!

data on suicide rates among adolescents,

eases,'?”” early marriages,'%® pregnancy rates, substance

191 ibid para 12.

102 CRC Committee, ‘DOD in Report on Thirty-First Session’ (n 74) para 31.

19 ibid para 48. 104 ibid para 48.

19 For this emphasis, see eg: CRC Committee, ‘General Comment No 4: Adolescent Health and
Development in the Context of the Convention on the Rights of the Child’ (1 July 2003) CRC/GC/2003/
4 para 13; CRC Committee, ‘General Comment No 20 (2015) on the Implementation of the Rights of the
Child During Adolescence’ (6 December 2016) CRC/C/GC/20 para 37(c).

106 See eg: CO Japan, CRC/C/JPN/CO/3 para 8; CO Albania, CRC/C/15/Add.249 para 56; CO Japan,
CRC/C/15/Add.231 paras 47(b), 48; CO Eritrea, CRC/C/15/Add.204 para 41; CO Lesotho, CRC/C/15/
Add.147 para 45; CO Suriname, CRC/C/15/Add.130 para 45; CO South Africa, CRC/C/15/Add.122
para 31.

197" See eg: CO Seychelles, CRC/C/SYC/CO/2-4 para 22; CO Tanzania, CRC/C/25/Add.156 para 48; CO
United Kingdom and Northern Ireland—Overseas Territories, CRC/C/15/Add.135 para 37; CO Suriname,
CRC/C/15/Add.130 para 45.

108 See eg: CO Tanzania, CRC/C/15/Add.156 para 48; CO South Africa, CRC/C/15/Add.122
para 31.

199" See eg: CO Tanzania, CRC/C/15/Add.156 para 48; CO United Kingdom and Northern Ireland—
Overseas Territories, CRC/C/15/Add.135 para 37; CO Suriname, CRC/C/15/Add.130 para 45; CO Georgia,
CRC/C/15/Add.124 para 46; CO South Africa, CRC/C/15/Add.122 para 31.

110" See eg: CO Tanzania, CRC/C/15/Add.156 para 48; CO United Kingdom and Northern Ireland—
Overseas Territories, CRC/C/15/Add.135 para 37; CO Suriname, CRC/C/15/Add.130 para 45; CO Georgia,
UN CRC/C/15/Add.124 para 46; CO South Africa, CRC/C/15/Add.122 para 31.

" See eg: CO Namibia, CRC/C/NAM/Co/2-3 para 19; CO China, CRC/C/CHN/CO/3-4 para 18; CO
Sao Tome and Principe, CRC/C/STP/CO/2-4 para 15;CO Vanuatu, CRC/C/15/Add.111 para 20.
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112 113

abuse,''? alcohol consumption,'’® and tobacco use!'* among adolescents and the inci-

dence of HIV/AIDS.'5

The CRC Committee’s insistence upon the collection of such information can be de-
fended to the extent that it is directed towards identifying those groups of children for
whom appropriate measures must be adopted to secure their rights. However, this ap-
proach requires two caveats. First, the comments of the CRC Committee generally fail
to acknowledge the significant resources, both financial and human, required by states to
acquire such data.!'® The other treaty bodies have also failed to address this reality. The
issue of resource allocation and the progressive nature of the obligation to secure eco-
nomic, social, and cultural rights is discussed below. However, it is important to stress
here that the obligation of states with respect to data collection is also resource dependent
and thus progressive. In light of this constraint, the recommendations of the Committee
should include a directive to states to prioritize the types of information they should col-
lect in light of the issues that are of particular concern in their jurisdiction. With respect
to the identification of such issues states would enjoy significant discretion subject to the
caveat that their decisions are based on consultations with all relevant actors including
medical professionals, NGOs, and community leaders and remain subject to oversight by
the committee bodies.

The second concern with the Committee’s calls for the collection of data is its re-
luctance to call on states to collect data to explain why children experience gaps in the
enjoyment of their rights and the actual cost of measures to address these gaps. There
is little practical benefit, for example, in gathering statistics on the number of children
who are denied access to health care if a state does not also collect information on the
factors that are causing this denial and the cost of the measures to ensure effective access.
In this respect, commentators are now calling on states to embrace econometric analysis
to identify those factors that limit access to health care goods and services and under-
take costing measures to establish the level of resources required by a state to address any
inhibiting factors.!”” The use of such quantitative methods and economic analysis tends
to fuel anxieties among human rights advocates because of the fear of reducing rights to

112 See eg: CO Guinea-Bissau, CRC/C/GC/GNB/CO/2-4 para 18; CO Madagascar, CRC/C/MDG/CO/
3-4 para 19; CO Belize, CRC/C/15/Add.252 para 55; CO Palau, CRC/C/15/Add.149 para 48; CO United
Kingdom and Northern Ireland—Overseas Territories, CRC/C/15/Add.135 para 37; CO Georgia, CRC/C/
15/Add.124 para 46; CO South Africa, CRC/C/15/Add.122 para 31.

13 See eg: CO Madagascar, CRC/C/MDG/CO/3-4, para 19; CO Lesotho, CRC/C/15/Add.147 para 45;
CO South Africa, CRC/C/15/Add.122 para 31.

114 See eg: CO Eritrea, CRC/C/15/Add.204 para 41; CO Lesotho, CRC/C/15/Add.147 para 45; CO
Palau, CRC/C/15/Add.149 para 48; CO Georgia, CRC/C/15/Add.124 para 46; CO South Africa, CRC/C/
15/Add.122 para 31.

15 See eg: CRC Committee, ‘General Comment No 3 (2003) HIV/AIDS and the Rights of the Child” (17
March 2003) CRC/GC/2003/3. See also: CO Rwanda, CRC/C/RWA/CO/3-4 para 8(a); CO Madagascar,
CRC/C/MDG/CO/3-4 para 19.

116 This observation is also consistent with the discussion of data collection and indicators in the CRC
Committee’s ‘General Comment No 5° where no mention is made of the resources required for data collec-
tion: CRC GC 5 (n 7) paras 48-50.

17" See eg: Edward Anderson and Marta Foresti, ‘Assessing Compliance: The Challenges for Economic and
Social Rights’ (2009) 3 Journal of Human Rights Practice 469; Eitan Felner, ‘Closing the “Escape Hatch™: A
Toolkit to Monitor the Progressive Realisation of Economic, Social and Cultural Rights’ (2009) 3 Journal of
Human Rights Practice 402.
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a cost benefit analysis. However, a dose of pragmatism demands the need to undertake
such analysis as it provides the evidence required to assess (a) what measures must be
taken and (b) the resources required for this purpose. This is not a case of social science
methods usurping or compromising children’s rights; it is rather an acknowledgement
that the effective implementation of these rights relies upon interdisciplinary engagement
and dialogue.''®

Indicators and Benchmarks

In addition to the need to collect data, the CRC Committee has called on states to ensure

nationally appropriate indicators'"”

wards the full implementation of children’s rights.'? This recommendation is increasingly

as a measure by which to assess a state’s progress to-

heard with respect to a range of human rights.'?' For example, with respect to the right
to health the Special Rapporteur on the Right to Health,'?? the OHCHR,'?* the WHO,
and numerous commentators'* have also advocated this approach. No such obligation
arises directly from the text of the right to health or indeed any right. However, when
read in conjunction with the general obligation under article 4 of the CRC to adopt all
‘appropriate measures, it is arguable that indicators and benchmarks provide examples of
such measures to the extent that they are able to provide practical and context sensitive
mechanisms by which to monitor a state’s progress with respect to the effective and pro-
gressive realization of the right to health.

An issue remains as to which indicators and benchmarks should be adopted by a
state.'® For its part the Committee has commended ‘the existing OHCHR initia-
tive to develop a comprehensive, disaggregated and common set of human rights
indicators’ and invited ‘UNICEF to develop child-specific indicators, with a view
to assisting States in improving their policy formulation, monitoring and evaluation
for the implementation of child rights’.’*® Beyond these general exhortations, the

118 Anderson and Foresti (n 117) 475.

19 CRC GC 5 (n 7) para 48.

120 ESCR Committee, ‘General Comment No 14: The Right to the Highest Attainable Standard of
Health (Art. 12)” (11 August 2000) E/C.12/20004 paras 56—58. The CRC Committee has simply stated that
‘[e]valuation requires the development of indicators related to all rights guaranteed by the Convention’ CRC
Committee, CRC GC 5 (n 7) para 48; CRC Committee, ‘Report on the Forty-Sixth Session’ (22 April
2008) CRC/C/46/3 (‘Report on Forty-Sixth Session’), ‘Report on the Day of General Discussion’, 81
paras 79-80.

121 See Ann Janette Rosga and Margaret Satterthwaite, “The Trust in Indicators: Measuring Human Rights’
(2009) Berkeley Journal of International Law 253 (offering comprehensive discussion of development of indi-
cators and associated challenges).

122 See eg: Paul Hunt, ‘Interim Report of the Special Rapporteur on the Right to Health’ (10 October
2003) A/58/427 (‘2003 Special Rapporteur Report’) paras 5-37; Paul Hunt, ‘Report of the Special
Rapporteur on the Right to Health’ (3 March 2006) E/CN.4/2006/48 (2006 Special Rapporteur Report’)
paras 22—61.

125 ‘Report on Indicators for Promoting and Monitoring the Implementation of Human Rights’ (6 June
2008) HRI/MC/2008/3, Annex 1, 25, para 8.

124 See eg Gunilla Backman and others, ‘Health Systems and the Right to Health: An Assessment of 194
Countries’ (2008) 372 The Lancet 2047.

135 See generally Gauthier de Beco, ‘Human Rights Indicators for Assessing State Compliance with
International Human Rights’ (2008) 77 Nordic Journal of International Law 23.

126 CRC Committee, Day of General Discussion (5 October 2007) http://www.ohchr.org/EN/HRBodies/
CRC/Pages/DiscussionDays.aspx accessed 16 June 2017 (2007 DOD’) para 39.
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Committee has not sought to endorse specific indicators or benchmarks with respect
to various rights. For example, within the context of the right to health there are
indicators on a child’s right to survival prepared by an inter-agency consultative pro-
cess,'”” the OHCHR draft indicators on the right to health,'?® the ‘Lancet Health
Indicators’'?’ and the ‘Human Rights Based Approach to Indicators in Relation to the
Reproductive Health Strategy’ endorsed by the World Health Assembly in May
2004."%° Instead the approach of the Committee has been more rudimentary and re-
flects a general concern at the lack of general and disaggregated data with respect to
the right to health.!?!

Ultimately, states enjoy a level of discretion in the determination of what indi-
cators and benchmarks will be relevant to the realization of children’s rights within
their jurisdiction. The difficulty of this task should not be underestimated and com-
mentators have expressed concern as to ‘how to determine what would be a realistic
and reasonable pace of progress in light of available resources’.!** At the same time,
there should be no expectation that indicators or benchmarks are precise tools by
which to measure implementation children’s rights. Indeed the Committee itself has
recognized ‘the limits of statistical variables and the fact that human rights indicators
cannot capture the complexity and specificity of individual human rights in different
contexts’.'?? Thus such statistics will only ever be, at best, a guide and their identifi-
cation will always be relative and contested. Their legitimacy however will be influ-
enced by two factors. First, the process by which they are determined. This process
must be collaborative and involve the various actors within the relevant interpretative
community of a particular jurisdiction, professionals, researchers, policy makers, and
NGOs. Second, their capacity to guide states in the identification of the extent to
which they are complying with their obligation to implement children’s rights and
their utility as tools by which the CRC Committee and the broader interpretative
community can hold states accountable.’® From the perspective of this analysis
they should therefore be seen as an example of measures, which are appropriate by
virtue of their capacity to contribute to the effective implementation of the children’s

127 See eg the draft child survival indicators developed as part of an inter-agency consultative process out-
lined in Paul Hunt, ‘Report of the Special Rapporteur on the Right to Health’ (8 October 2004) A59/422
(2004 Special Rapporteur Report’) paras 62—68.

128 ‘Report on Indicators for Monitoring Compliance with International Human Rights Instruments’
(11 May 2006) HRI/MC/2006/7, annex, Table 4.

129 Backman and others (n 124) 11-12.

130 See Hunt, 2006 Special Rapporteur Report (n 122) annex (A Human Rights-Based Approach to
Indicators in relation to the Reproductive Health Strategy Endorsed by the World Health Assembly in May
2004).

131 This may, however, change in light of its recent recommendation that UNICEF ‘develop child specific
indicators with a view to assisting States in improving their policy formulation, monitoring and evaluation for
the implementation of child rights: CRC Committee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General
Discussion’, ch VI, para 80.

132 Siddiqur Rahman Osmani, ‘Human Rights to Food, Health and Education’ (2000) 1 Journal of Human
Development 273, 291.

133 CRC Committee, 2007 DOD (n 126) para 38.

134 Deteriorating indicators or a failure to achieve benchmarks does not necessarily provide evidence of a
violation of a state’s obligations. It remains necessary to assess the context in which the deterioration takes place
especially the availability of resources before making such a determination: Hunt, 2006 Special Rapporteur
Report (n 122) para 35.
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rights.'? Their articulation, however, must still satisfy the requirements of being prac-
tical, coherent, and context sensitive.!3°

Independent Monitoring Systems

Although ‘self-monitoring and evaluation is an obligation for Governments’,'¥” the
Committee has also stressed that states must ‘facilitate independent monitoring mech-
anisms such as parliamentary committees, NGOs, academic institutions, professional
associations, youth groups and independent human rights institutions.”'?® With respect
to this last mechanism, the Committee dedicated its ‘General Comment No 2’ to the
‘role of independent national human rights institutions in the protection and promo-
tion of the rights of the child’**® in which it ‘considers the establishment of such bodies
to fall within the commitment made by states parties upon ratification to ensure the
implementation of the Convention and advance the universal realisation of children’s
rights’.'* Within this context the Committee has also commended the establishment
of Children’s Commissioners and Ombudsman for Children.'#! Although there is no
explicit obligation imposed on states to establish such positions, they represent an ex-
ample of an appropriate measure that can be taken by a state under article 4 of the
Convention.'#?

(vi) Awareness Raising, Training, and Capacity-Building

The effective implementation of any right is facilitated if the population of the rele-
vant state internalizes the fact that the right is ‘worthy of recognition, investment and

135 This is not to overstate their significance. As the Special Rapporteur on Health has explained, ‘it
would be foolhardy to expect too much from right to health indicators’ which can never provide a complete
picture of the enjoyment of the right to health in a specific jurisdiction: Hunt, 2003 Special Rapporteur
Report (n 122) para 37.

136 See Sally Engle Merry, 7he Seductions of Quantifications: Measuring Human Rights, Gender Violence, and
Sex Trafficking (University of Chicago Press 2016) (exploring how knowledge produced by indicators reflects
the underlying theory of why the indicators were established. Finding that OHCHR’s human rights indicators
locate the origin of human rights problems in government failure to provide politics that support domestic
violence, maternal health care, or policing, rather than in distribution of production and environmental deg-
radation, corruption, and global supply chains. Arguing that the OHCHR’s approach is an example of the rise
in enthusiasm for the use of indicators, but that this approach inherently strips away the social world and has
a tendency to homogenize, which privileges only the viewpoints of elites who design indicators around only
their understandings of social problems and interventions.

137 Hunt, 2003 Special Rapporteur Report (n 122) para 46. 138 ibid.

139 CRC Committee, ‘General Comment No 2 (2002): The Role of Independent National Human Rights
Institutions in the Promotion and Protection of the Rights of the Child’ (15 November 2002) CRC/GC/
2002/2.

10" ibid para 1.

11 See eg: CO Bosnia and Herzegovina, CRC/C/BIH/CO/2-4 para 19; CO Cyprus, CRC/C/CYP/C)/3-4
para 13; CO Greece, CRC/C/GRC/CO/2-3 para 15; CO Timor-Leste, CCRC/C/TLS/CO/203 para 12; CO
Luxembourg, CRC/C/LUX/CO/3-4 para 20.

12 For a discussion of such mechanisms see: CO Slovenia, CRC/C/SVN/CO/3-4 paras 18-19 (recom-
mending that the state take measures to ensure that the Ombudsman office complies with the Paris Principles,
and that the state provide the Ombudsman with adequate human, technical, and financial resources for ef-
fective implementation of functions); CO Bosnia and Herzegovina (n 141) paras 19-20 (recommending that
the state take measures to ensure that the Ombudsman office has immunities required to function effectively
including with regard to dealing with complaints from children and for ensuring adequate follow up to recom-
mendations); CO Canada, CRC/C/CAN/Co/3-4 para 23 (encouraging state party to raise awareness among
children concerning the children’s ombudsman in provinces and territories); CO New Zealand, CRC/C/NZL/
CO/5 para 11 (recommending that the state ensure that the Children’s Commissioner has adequate human,
technical, and financial resources to receive, investigate, and address complaints from children).
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regulation’.’®® This in turn provides the political mandate at the domestic level to allow
for a state to undertake the measures necessary to secure the implementation of the
right ‘in the form of a redistribution of resources and related legislation and regula-
tion’.'* States must therefore take appropriate measures to stimulate and inspire the
political, social, cultural, and moral commitment among their population to accept the
idea that children are entitled to rights and that the state has an obligation to protect
these rights.'®

In the first instance this requires that states take appropriate measures to raise
awareness of the Convention and its underlying values, and especially its shift
from a welfarist model to an approach that values children’s evolving capacity and
agency. Article 42 provides that ‘State Parties undertake to make the principles and
provisions of the Convention widely known by appropriate and active means, to
adults and children alike.” However, this same obligation can be derived from art-
icle 4. According to the Committee, states must develop a comprehensive strategy
for disseminating knowledge of the Convention throughout society'® including
special measures for children to acquire knowledge of their rights with an emphasis
on ‘incorporating learning about the Convention into school curriculum at all
stages’.!?” States must also comply with their obligation under article 44(6) to make
their reports from the Committee widely available to the public within their own
countries.

Second, the provision of information about the Convention and the idea of children’s
rights is necessary but not sufficient to ensure children’s rights. Effective implementa-
tion also requires that all those individuals whose activities have the capacity to make
an impact on the enjoyment of children’s rights are provided with appropriate training
and capacity building. It is within this context that the Committee has emphasized the
obligation of states to ‘develop training and capacity building for all those involved in
the implementation process—government officials, parliamentarians and members of
the judiciary—and for all those working with children’ including for example, ‘com-
munity and religious leaders, teachers, social workers and other professionals ... the
police and armed forces, including peacekeeping forces, [and] those working in the
media’.'® The aim of such education must be to ensure recognition of the child as
a rights holder and to ‘increase knowledge and understanding of the Convention’.
The Committee has therefore created an expectation that the Convention will be ‘re-
flected in professional training curricula, codes of conduct and educational curricula
at all levels’.!#

13 Jennifer Ruger, “Toward a Theory of the Right to Health: Capability and Incompletely Theorized
Agreements’ (2006) 18 Yale Journal of Law and Human Rights 273, 318.

144 ibid 318.

5 Thoko Kaime, ‘“Vernacularising” the Convention on the Rights of the Child: Rights and Culture as
Analytic Tools’ (2010) 18 International Journal of Children’s Rights 637 (discussing how the success of the
Convention is related to the level of appropriation of its principles within the local polities).

146 CRC GC 5 (n 7) para 67. 147 ibid para 68. 18 ibid para 53. 149" ibid para 53.

TOBIN



The Obligation with Respect to ESCR 129

III. The Obligation with Respect to Economic, Social,
and Cultural Rights

A. The Special Obligation with Respect to Economic, Social,
and Cultural Rights

1. The Definition of Economic, Social, and Cultural Rights

International human rights law insists on a distinction between civil and political rights
and economic, social, and cultural rights. This distinction, which is reflected in the twin
Covenants, is maintained under article 4 of the Convention, which provides that the
implementation of economic, social, and cultural rights is subject to available resources.
Interestingly the original Polish draft did not distinguish between the two categories of
rights and made no reference to the availability of resources.””® Moreover, the text of
article 4 as adopted at the first reading recognized that the implementation of the rights
should be subject to available resources but did not actually make any distinction between
the two set of rights.!!

During the Technical Review, UNICEF expressed its concern that this formulation, if
adopted, ‘would achieve a radical diminution of the standards contained in existing in-
struments and would run counter to all of the assumptions that have hitherto governed
the recognition of civil and political rights in international law’.">* It also recommended
that the reference to available resources be deleted from the general obligation under
article 4 as the relevance of resource availability to a right could be dealt with in spe-
cific articles.'> Although this approach was favoured by several delegations from western

states during the second reading,'*

it was rejected by a number of other states ‘given
their preoccupation with the economic difficulties faced by developing countries’.’® The
compromise solution was to include the reference to available resources but confine its
application to economic social and cultural rights.!”® The result is that the orthodox pos-
ition under international human rights law is maintained under the Convention: that is,
economic, social, and cultural rights are subject to the availability of resources whereas
civil and political rights are subject to immediate implementation. However, this ortho-
doxy, which has been maintained by the CRC Committee,"” is problematic for two
reasons. First, there is no definition of what constitutes an economic social and cultural
right under the Convention or indeed international law and second, the effective imple-
mentation of what are traditionally understood as civil and political rights also requires
resources.

With respect to the first issue, the Committee has recognized that ‘[t]here is no simple
or authoritative division of human rights in general or of Convention rights into the

150 E/CN.4/1349; Legislative History (n 1) 350.

151 E/CN.4/1988/WG.1/WP.1/Rev.1; Legislative History (n 1) 352.

152 E/CN.4/1989/WG.1/CRP/1; Legislative History (n 1) 354.

153 E/CN.4/1989/WG.1/CRP/1; Legislative History (n 1) 354.

154 E/CN.4/1989/48 para 172 (USA, Canada, Sweden, New Zealand, Argentina, Portugal, and the United
Kingdom); Legislative History (n 1) 355.

155 E/CN.4/1989/48 para 173; Legislative History (n 1) 355.

156 E/CN.4/1989/48, para 177; Legislative History (n 1) 356.

57 CRC GC 19 (n 7) para 25 (noting that state ‘have the obligation to immediately realize civil and pol-
itical rights and to implement economic social and cultural rights “to the maximum extent of their available
resources”’).
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two categories’.””® It has further explained that although its reporting guidelines group
articles 7, 8, 13-17, and 37(a) under the heading * “Civil rights and freedoms” ... these
are not the only civil and political rights in the Convention’.'” Moreover, according to
the Committee ‘many other articles including articles 2, 3, 6 and 12 ... contain elements
which constitute civil/political rights, thus reflecting the interdependence and indivis-
ibility of all human rights’.!® This comment implies that there are certain elements that
are peculiar to civil and political rights that cannot be found in economic social and cul-
tural rights. As to what these elements are, however, remains unstated.

This lack of clarity creates a difficulty with respect to the implementation of the rights
under the Convention. On one level, it could be said that an economic, social, or cultural
right is a right that appears in the Covenant on Economic, Social and Cultural Rights.
Thus the rights to health, housing, education, and social security as they appear under
the Convention would be considered economic and social rights and subject to the avail-
ability of resources. As a corollary, a right under the Convention which also appears under
the ICCPR would be classified as a civil and political right. However, the status of rights
which are unique to the Convention such as articles 3, 6(2), and 12 and do not appear

under either the ICCPR or ICESCR remains unclear.
2. Civil and Political Rights and the Question of Resources

A possible response to this dilemma is to acknowledge that the effective enjoyment of a//
rights will require the allocation of at least a certain level of resources.'®! This approach
rejects the traditional libertarian position that civil and political rights can be reduced to
negative rights which simply require states to refrain from interference with such rights.
Instead it accepts that the effective implementation of these rights also requires states to
take positive steps or active measures.'®? For example, as outlined in the commentary on
the right to life under article 6(1) of the Convention, states are required to adopt legis-
lative and other measures to protect a child’s life against state and non-state threats; to
undertake an investigation when a child’s life has been taken and to prosecute and punish
those who are responsible for the unlawful taking of a child’s life before an independent
and impartial court. These are all resource intensive measures. Moreover, as the com-
mentary on article 6 also explains, states are not under an absolute obligation to protect
a child against every conceivable threat to his or her life. Instead, legitimate resource
constraints will be relevant in assessing whether a state has taken all reasonable measures
to protect a child’s right to life. Thus even where there is doubrt as to the status of a right
under the Convention, the reality is that the test to determine whether a state has ful-
filled its obligation with respect to that right will, as a general rule, require an assessment
as to whether the measures adopted by the state were reasonable in light of the available
resources.

18 CRC GC 5 (n 7) para 6. 159 ibid. 160 ibid.

161 See: Sigrun Skogly, “The Requirement of Using the “Maximum of Available Resources” for Human
Rights Realisation: A Question of Quality as Well as Quantity’ (2012) 12 Human Rights Law Review 393,
395; Maastricht Guidelines (n 4) (noting that full realization of both sets of rights can only be achieved
progressively).

12 Human Rights Committee, ‘General Comment No 31: The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’ (26 May 2004) CCPR/C/21/Rev.1/Add.1326 (para 8).
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It could be argued that there are, or at least should be, exceptions to this general rule.
For example, the orthodox position is that a lack of resources will never justify a state’s
failure to protect a child from torture.!®® At the same time, it could also be considered
unreasonable to impose an absolute burden on a state to protect a child from all forms
of treatment that amount to torture especially if this treatment was administered by a
private individual. Moreover, even if the offender were an agent of the state such as a po-
lice officer, is it still reasonable to expect a state to protect a child from every conceivable
harm? As such, a more nuanced approach to the question of resources and the protection
of civil and political rights is required. Such an approach could involve an application of
the following principles.

First, the greater the consequences of an interference with a child’s right, the greater
the burden on a state to take the appropriate measures, including the allocation of scarce
resources, to prevent the interference from occurring. Moreover, if the risk of the inter-
ference with the right occurring is high and the associated harm to the child is also high,
a state should be under a greater burden to allocate the necessary resources to protect a
child from that risk. Conversely if the risk is low and the associated level of harm is also
low, the burden imposed on the state to prevent that risk from materializing should also
be lower.

The other factor to consider is the level of resources required to protect a child against
the interference. If a relatively low level of resources is required to protect against the
interference with a child’s right, a state will be under a greater burden to allocate the
necessary resources to protect the child especially where the consequences of the interfer-
ence are significant. Conversely if a high level of resources is required to protect a child
against a remote risk which carries less severe consequences, the burden imposed on the
state should be reduced. As a general rule, therefore, an assessment as to the reasonable-
ness of a state’s behaviour in allocating the resources necessary to protect a child’s civil
and political rights could require a consideration of three factors—the consequences for
the child associated with an interference with the right; the likelihood of the interference
materializing and the level of resources required to prevent the interference materializing.

B. The Obligation to Take Measures to the ‘Maximum Extent

of Available Resources’

1. Coberence with the ICESCR

Article 4 provides that with respect to the implementation of economic, social, and cul-
tural rights, states must take all appropriate measures ‘to the maximum extent of their
available resources’. The first point to note about this phrase is that it differs from the for-
mulation adopted under article 2(1) of ICESCR which requires a state ‘to take steps ... to
the maximum of its available resources, with a view to achieving progressively the full
realization of the rights recognized in the present Covenant by all appropriate means’.
Article 4 of the Convention omits the obligation ‘to take steps’ and the explicit reference
to progressive implementation.

Neither the drafting history nor work of the CRC Committee suggest that these dis-
parities carry any significance. On the contrary, it would appear from both the drafting

163 See chapter 37 of this Commentary.
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history'®* and the work of the Committee that the phrase used in article 4 should be con-
sidered equivalent to the phrase used in the ICESCR. For example, the CRC Committee
has explained that article 4 ‘introduces the concept of ‘progressive realization’ with respect
to economic social and cultural rights'® and that the formulation used in article 4 ‘is
similar to the wording used in the ICESCR’.!% It has also explained that it ‘entirely con-
curs with the Committee on Economic Social and Cultural Rights in asserting that “even
where the available resources are demonstrably inadequate, the obligation remains for a
State party to strive to ensure the widest possible enjoyment of the relevant rights under
the prevailing circumstances”’.'®” Although the Committee’s harmonization of the obli-
gation under the Convention with the obligation under the ICESCR has been criticized

by some scholars, !¢ 6 and

it is consistent with the principle of external system coherence!
is thus justifiable. Questions remain, however, as to the meaning of the phrases ‘available

resources’ and ‘progressive realization’.

2. The Meaning of Available Resources
(a) A Dynamic Understanding of Available Resources

When the CRC Committee dedicated its annual Day of General Discussion to the issue
of ‘Resources for the Rights of the Child” in 2007, it declared that ‘resources must be
understood as encompassing not only financial resources but also other types of resources
relevant for the realisation of economic, social and cultural rights such as human, techno-
logical, organisational, natural and information resources.'”® The work of the CRC
Committee also indicates a willingness to adopt an open ended vision as to the scope
of the phrase ‘resources’ which will allow for a context-sensitive understanding of this
term. In relation to the right to health, for example, the CRC Committee has variously
called upon states to ‘[e]nsure that appropriate resources are allocated for the health sector
and develop and implement comprehensive policies and programmes for improving the
health situation of children’;'”" ‘[e]nsure the provision of adequate financial and human
resources for the effective implementation of the health programmes’;'”* ‘[i]ncrease ef-
forts to allocate appropriate resources and develop and implement comprehensive policies
and programmes to improve the health situation of children’;'” ‘[a]llocate appropriate
resources for health and develop and implement comprehensive policies and programmes
to improve the health situation of children’;'7% and ‘[d]efine sustainable financing mech-
anisms for the primary health-care system and an effective utilization of resources,
[including adequate salaries for child health-care professionals], in order to ensure that

164 Legislative History (n 1) 354-56. 165 CRC GC5 (n7) para 7. 16 ibid para 8.

167" ibid para 8 (citing ESCR GC 3 (n 3) para 11).

18 See eg Aoife Nolan, ‘Economic and Social Rights, Budgets and the Convention on the Rights of the
Child’ (2013) 21 International Journal of Children’s Rights 248, 258-62.

19 Tobin, ‘Seeking to Persuade’ (n 19) 34-37 (The principle of external system coherence establishes that
unless there is clear evidence to the contrary, the interpretation of a human rights treaty should as far as possible
be interpreted in a way that is consistent with other human rights treaties).

170 CRC Comnmittee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General Discussion’, ch VII, para 65.
See also Skogly (n 161) (listing natural, human, educational, cultural, scientific, financial, and international
resources).

171" CO Philippines, CRC/C/15/Add.259 para 59(b).

172 CO Equatorial Guinea, CRC/C/15/Add.245 para 47(d).

173 CO Liberia, CRC/C/15/Add.236 para 47(a).

174 CO Pakistan, CRC/C/15/Add.217 para 53(a).
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all children, in particular children from the most marginalized vulnerable groups, have

access to free basic health care of good quality’.!”

In a similar vein the ESCR Committee has recommended that states ‘increase public
spending on health’;'”¢ ‘train and recruit ... medical staff, in particular midwives, nurses,
obstetricians and gynaecologists’;'”” ‘increase expenditure for health care and to take
all appropriate measures to ensure universal access to health care at prices affordable to

78 ensure the commitment ‘to primary health care is met by adequate alloca-

tion of resources’;'”” and ‘increase its budget allocation for health’.!® The themes, which

everyone’s'

underlie such comments, are that states must ensure the allocation of ‘adequate’ and ‘ap-
propriate’ resources that are ‘effective’ and ‘sustainable’ in securing the implementation of
economic social and cultural rights. Thus there is need for a broad understanding of the
term resources which takes account of both quantitative and qualitative considerations.'®!

Although the comments of the human rights treaty bodies reflect a significant degree
of deference to states with respect to how they develop and allocate resources, it is not
unlimited.'®? In its ‘General Comment No 19°, the CRC Committee reiterated the need
for states to prioritize children’s rights in budgets.'® It has urged states in its concluding
observations to ensure that expenditure on, for example, children’s health remains a pri-
ority in state budgets at all times, and has also stated that investment in children should
be made visible in state budgets through detailed compilation of resources allocated to
them, and that states should carry out rights-based budget monitoring and analysis that
serves the best interests of the child.!** The ESCR Committee has also expressed its con-
cern with respect to the distribution of resources to purchase weapons as opposed to
investing in areas such as primary or preventive health services'® and expressed its con-
cern that ‘health allocations are consistently diminishing’,'® and, ‘in spite of high GDP
growth rate, the national spending on social services such as ... health ... remains low’.'¥

Moreover, far from making empty and aspirational pleas, the CRC Committee has
held states to account where they have failed to reach this standard. For example, it ex-
pressed concern in its report on Costa Rica ‘at the cuts in social expenditure in the na-
tional budget, as a result of the recent economic reforms, and at their negative impact

175 CO Czech Republic, CRC/C/15/Add.201 para 47(a); CO Romania, CRC/C/15/Add.199 para 45(a).
See also CRC Committee, ‘General Comment No 15 (2013) on the Right of the Child to the Enjoyment of
the Highest Attainable Standard of Health (art 24)° (17 April 2013) CRC/C/GC/15 (‘CRC GC 15’) paras
74, 94.

176 ESCR Committee, CO Kazakhstan, E/C.12/KAZ/CO/1 para 40. See also: ESCR Committee, CO
Brazil, E/C.12/BRA/CO/2 para 28(b); CO Iceland, E/2000/22 (1999) 26 para 86.

177 ESCR Committee, CO Kazakhstan, E/C.12/KAZ/CO/1 para 40.

178 ESCR Committee, CO Republic of Korea, E/C.12/KOR/CO/3 para 30.

179 ESCR Committee, CO Ukraine, E/2002/22 (2001) 78 para 512.

180 ESCR Committee, CO Poland, E/C.12/POL/CO/5 para 29. See also ESCR Committee, CO
Philippines, E/1996/22 (1996) 30 para 123 (consider increasing the proportion of the national budget de-
voted to health programmes).

181 Skogly (n 161).

182 See Craven (n 4) 136-37 (makes a similar observation with respect to the ICESCR).

183 CRC GC 19 (n 7) para 12.

184 See eg CO Togo, CRC/C/15/Add.83 para 34; CRC Committee, ‘Report on Forty-Sixth Session’
(n 121) para 71(a). See also CRC GC 19 (n 7) para 106.

185 See eg ESCR Committee, CO Philippines, E/C.12/1995/7 para 21.

186 ESCR Committee, CO Nigeria, E/1999/22 (1998) 27 para 124. See also: ESCR Committee, CO
Mongolia, E/2001/22 (2000) 53 para 273; ESCR Committee, CO Kenya, E/C.12/1/Add.59 para 9.

187 ESCR Committee, CO Philippines, E/C.12/PHL/CO/4 para 17.
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on health, education and other traditional welfare areas for children’.!®® It therefore re-
commended ‘that the state party take effective measures to allocate the maximum extent
of available resources for social services and programmes for children, and that particular
attention be paid to the protection of children belonging to vulnerable and marginal-
ized groups’."® Such comments are considered to have a principled basis given that they
are directed to ensuring that states take effective measures to secure the realization of
children’s right to health. If states” decisions with respect to the allocation of their avail-
able resources were not subject to any monitoring by the Committee, it would be possible
for budgetary decisions to undermine the realization of the Convention.

In terms of the resource allocation process at the national level, the CRC Committee
has also highlighted the need for states to adopt political, institutional, and administra-
tive structures and processes that ensure the transparent, equitable, efficient, and effective
use of available resources.'”® Thus, for example, in its concluding observations for Togo,
the CRC Committee expressed its concern at ‘reports of widespread corruption, which
has a negative impact on the level of resources available for the implementation of the
Convention’,"”" and in its report on Bosnia and Herzegovina it expressed concern at the
‘significant difference in public expenditure between the two Entities in the areas of social
security, education and healthcare and that the complex structure of the state party is not
conducive to an optimal realization of the limited resources available’.!* It therefore re-
commended ‘that the State party pay particular attention to the full implementation of
article 4 of the Convention, by prioritizing budgetary allocations to ensure implementa-
tion of the economic, social and cultural rights of children, in particular those belonging
to economically disadvantaged groups, “to the maximum extent of ... available resources
and, where needed, within the framework of international cooperation”’.!”®> Moreover,
it further recommended ‘that the State party harmonize the expenses for the purpose of
children’s rights protection between the Entities so that a minimum level of social and
health protection for all children throughout the country is guaranteed’.!

Such observations demonstrate a significant degree of sensitivity to the specificities
of local contexts. The CRC Committee is acutely aware of the reality that many states,
especially developing states, will often lack the necessary financial and human resources
to secure the full enjoyment of even the essential elements of children’s economic social
and cultural rights. At the same time, they are not prepared to allow a lack of resources
to justify inertia on the part of states. Thus, the CRC Committee in its comprehensive
‘General Comment No 19’ on budgets and children’s rights has recommended that states
encourage public dialogue on state budgets, develop effective resource-tracking systems,
and provide statistical information on the allocation of resources towards the realization
of children’s rights." It has also recommended that states must address matters such as
corruption, discriminatory expenditures, and budgetary allocations, and must actively

188 CRC Committee, CO Costa Rica CRC/C/15/Add.117 para 14.

189 ibid. See also: CO Brazil, CRC/C/BRA/CO/2-4 para 5; CO Greece, CRC/C/GRC/Co/2-3 para 18(a);
CO Iceland, CRC/C/ISL/CO/3-4 paras 18-19.

190 CRC Committee, ‘Report on Forty-Sixth Session’ (n 120), ch VII, paras 73-75.

1 CO Togo, CRC/C/15/Add.255 para 17.

2 CO Bosnia and Herzegovina, CRC/C/15/Add.260 para 16.

19 ibid para 17. 194 ibid para 17.

5 CRC GC 19 (n 7) paras 62, 76, 83, 90, 94-96; CRC Committee, ‘Report on Forty-Sixth Session’
(n 120) ‘Day of General Discussion’, ch VII, para 75.

TOBIN



The Obligation with Respect to ESCR 135

seek to develop internal systems of fiscal management (including a review of the taxation
system) and governance that will generate the resources necessary to enable effective im-
plementation of economic and social rights.””® Such demands are considered to be real-
istic and feasible and to be justified by the need to secure the effective implementation of
children’s rights.

Importantly, the position advanced by the CRC Committee reflects a dynamic under-
standing of the meaning of phrase ‘maximum available resources’. It rejects the blunt
assertion often made by states that they simply lack the resources necessary to undertake
the various measures required to secure children’s rights."?” It attempts to pierce this veil
and demands an inquiry as to the way in which existing resources within a jurisdiction
are accumulated, distributed, and how they can be redistributed so as to secure children’s
rights. Thus, for the CRC Committee the resources of a state are never fixed or deter-
minate. On the contrary states remain subject to an ongoing burden to remain actively
seized of ways in which they can mobilize the resources required to implement children’s
rights through the adoption of appropriate and sustainable policies with respect to fiscal
and general governance matters.'?®

(b) Developing Social Measures

Strengthening the capacity of a health, education, or housing sector to deliver appropriate
services to children requires more than the creation and allocation of adequate financial
resources to construct the necessary institutional structures. It also requires the develop-
ment of appropriate social resources. In the first instance this includes the family unit—a
point which is reflected in the statement of the CRC Committee as to ‘the importance of
systematically supporting parents and families who are among the most important available
resources for children’ (emphasis added).” Beyond the family unit, however, the provi-
sion, training, and funding of adequately trained professionals are also critical.*” Indeed
a lack of such social resources has repeatedly been identified by the CRC Committee
especially, for example, in relation to developing states in which there is a significant
shortage of health workers,*' exacerbated by the migration of such personnel to devel-
oped states—the so-called skills or brain drain.?*

1% CRC Committee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General Discussion’, ch VII, paras
74-80; Henry Steiner, Philip Alston, and Ryan Goodman, International Human Rights in Context: Law, Politics
and Morals (3rd edn, OUP 2008), 305-07 (notes that fiscal dimension of determining available resources has
traditionally been neglected with human rights scholarship and advocacy and provides brief discussion of what
this might mean).

97 See WHO, ‘Spending on Health—A Global Overview’ (WHO Fact Sheet, 2012) hetp://www.who.int/
mediacentre/factsheets/fs319/en/> accessed 23 June 2017 (noting that according to 2010 data, there were 34
WHO member states where health spending by government, households, and the private sector, and funds
provided for by external donors was lower than USD$50 per person per year).

198 CRC GC 19 (n 7) paras 75-80.

199" CRC Committee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General Discussion’, ch VII, para 66.

20 Lynn P Freedman and others, UN Millennium Project Task Force on Child Health and Maternal Health,
Who's Got the Power: Transforming Health Systems for Women and Children (Earthscan 2005) 9.

21 ESCR Committee, ‘Report of the Special Rapporteur on the Right to Health to the General Assembly
2005’ (12 September 2005) A/60/348 (‘ESCR Health Rapporteur Report’) paras 27-28.

202 jbid paras 29-90 (examines scope of problem, reasons for its existence, human rights implications, and
possible strategies to address the issue). See also: World Health Assembly, ‘International Migration of Health
Personnel: A Challenge for Health Systems in Developing Countries” (22 May 2004) Resolution WHAS57.19;
World Health Assembly, ‘International Migration of Health Personnel: A Challenge for Health Systems in
Developing Countries” (25 May 2005) Resolution WHAS58.17.
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Such a situation seriously undermines the capacity of a state to secure its obligations
under the right to health and requires measures to mitigate the problem?® and to develop
local capacities to take care of the health needs of children within a state’s jurisdiction.
Thus, while the right to health in international law does not expressly impose an obliga-
tion on states to ensure that there are appropriate social and human resources available to
ensure the right to health, the failure to imply such an obligation would leave a serious
‘effectiveness gap’ in the implementation of the right to health.

Moreover, the relevant human resources must be provided with adequate training and
education in relation to children’s rights. Such information and skills are necessary to
ensure not only an awareness of children’s rights but also to ensure that such personnel
deliver their services in a manner consistent with children’s rights—a form of system
coherence—and are in a position to document and identify when a child’s rights have
been violated.

Finally, the social resources available to a state are not confined to those resources over
which the state has direct control. As commentators have recognized, ‘available resources
refers to resources available within the society as a whole, from the private sector as well
as the public’.?* Thus, there is an obligation on states to ‘mobilize these resources’, to the
extent that it is reasonably practicable to do so, for the purpose of securing the realization

of children’s economic, social, and cultural rights.?®

(c) Seeking International Cooperation as a Source of Resources

The CRC Committee in its Discussion Day on ‘resources available for the rights of
the child” affirmed ‘that it is the responsibility of States in the first place to allocate re-
sources for the implementation of the rights of the child as defined by the Convention’.?%
However, it added that ‘[t]he term “available resources” includes also resources available
from the international community through international assistance, which should com-
plement the resources available at national level’.?”” This position is consistent with the
approach adopted by the ESCR Committee?” and can be justified in light of the inclu-
sion in article 4 of the Convention that states implement economic, social, and cultural
rights within the ‘framework of international co-operation’. As a minimum, this phrase
imposes an obligation on states to actively seek international assistance. As the CRC
Committee has explained, where a state lacks resources it is ‘obliged to seek international
cooperation’.?” It is for this reason that the Committee routinely encourages states to
use, as appropriate, the technical assistance offered by organizations such as UNICEE,
the Office of the High Commissioner for Human Rights, and other UN agencies in the

205 ESCR Health Rapporteur Report (n 201) paras 61-89; Eric A Friedman, ‘Action Plan to Prevent
Brain Drain: Building Equitable Health Systems in Africa’ (Physicians for Human Rights 2004) https://
s3.amazonaws.com/PHR_Reports/Africa-prevent-brain-drain-report-2004.pdf accessed 23 June 2017;
WHO, ‘International Recruitment of Health Personnel: Draft Global Code of Practice’ WHO Doc EB124/13
(4 December 2008); World Health Assembly, Res WHA57.19 (n 203).

204 Ssenyonjo (n 4) 62, citing Audrey Chapman and Sage Russell, ‘Introduction’” in Audrey Chapman and
Sage Russell (eds), Core Obligations: Building a Framework for Economic, Social and Cultural Rights (Intersentia
2002) 1, 11.

205 ibid.

206 CRC Committee, 2007 DOD (n 126) para 24.

27 CRC Committee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General Discussion’, ch VII, para 24.
See also CRC GC 19 (n 7) para 75.

28 ESCR GC 3 (n 3) para 3. 29 CRC GC 19 (n 7) para 35.
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process of implementing the Convention.?'’ As a corollary, it follows that states are under
an obligation not to unreasonably refuse assistance offered by these agencies or by ap-
propriate civil society groups that are committed to assisting states implement children’s
rights.

A more complex question arises with respect to the nature of the obligation imposed
on a state whose assistance is requested by another state. This issue is addressed below in
the context of the discussion of the meaning of the phrase ‘framework of international
cooperation’.

3. The Obligation of Progressive Implementation
(a) A Blend of Pragmatism and Principle

In its ‘General Comment No 3’, the ESCR Committee declared, with respect to the
obligation of progressive realization, that it ‘constitutes a recognition of the fact that
full realisation of all economic, social and cultural rights will generally not be able to be
achieved in a short period of time’.?!! This approach is consistent with the intention of
the drafters of the ICESCR who, despite concerns that a progressive obligation could be
used as a loophole by some states, recognized that such a qualified obligation was inevit-
able.?'? Indeed, the drafting history records that it was claimed that, ‘the use of the term
“progressively” in fact placed upon signatories a duty to achieve ever higher and higher
levels of fulfilment of rights’.?" In fact it is within this context that the ESCR Committee
has explained that the progressive obligation ‘imposes an obligation to move as exped-
itiously and effectively as possible towards full realization of economic, social, and cul-
tural rights.?!* Moreover, according to the ESCR Committee, ‘any deliberate retrogressive
measures in that regard would require the most careful consideration and would need to
be fully justified by reference to the totality of rights provided for in the Covenant’.?"®
The CRC Committee has affirmed this principle in the context of the Convention?'®
and explained that: ‘In times of economic crisis, regressive measures may only be con-
sidered after assessing all other options and ensuring that children are the last affected,
especially children in vulnerable situations.”?!” Moreover it has added that ‘States parties
shall demonstrate that such measures are necessary, reasonable, proportionate and non-
discriminatory and temporary’.2'®

Such an approach seeks to inform the obligation of progressive implementation with
an appropriate blend of pragmatism, principle, and local context sensitivity. In terms of
operationalization, it imposes a substantial onus on states to justify the measures they
have or have not taken to secure economic, social, and cultural rights in light of their

210" CRC GC 5 (n 7) para 64. See also: CO Saint Vincent and the Grenadines, CRC/C/VCT/CO/2-3 para
6; CO Bahrain, CRC/C/BHR/CO/2-3 para 17; CO Cambodia, CRC/C/KHM/CO/2-3 para 19; CO Egypt,
CRC/C/EGY/CO/3-4 para 22; CO Belarus, CRC/C/BLR/CO/3-4 para 17.

211 ESCR GC 3 (n 3) para 9.

212 United Nations Secretary-General, ‘Annotations on the Text of the Draft International Covenants on
Human Rights (1 July 1955) A/2929 (‘(UNSG Annotations’) paras 23-24.

23 ESCRGC 3 (n 3) para 9. 214 ibid.

215 jbid. See also: 2007 DOD (n 126) paras 46-48; CRC GC 5 (n 7) para 7, adopting the carlier work of the
ESC Committee, ‘Report on Forty-Sixth Session’ (n 120) ‘Day of General Discussion’, ch VII, paras 87-88;
CRC GC 19 (n 7) paras 28-34.

216 CRC GC 5 (N 5) para 7; CRC Committee, 2007 DOD (n 126) para 47; CRC GC 19 (n 7) para 31.

27 CRC GC 19 (n 7) para 31. 218 ibid.
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available resources. As the ESCR Committee in its General Comment on the right to

health declared:

If resource constraints render it impossible for a State party to comply fully with its Covenant
obligations, it has the burden of justifying that every effort has nevertheless been made to use all
available resources at its disposal in order to satisfy as a matter of priority, the obligations imposed
on States under the right to health.?"?

In light of this comment, an assessment as to whether a state has complied with the pro-
gressive nature of its obligation will always remain relative to the circumstances prevailing
within a state.*® This obligation does not seek to mandate that certain levels of realization
of an economic, social, and cultural right must be secured (obligations of result), or that
certain measures must be taken by a state (obligations of conduct), given the existing
level of resource availability. Instead it operates to facilitate and frame a dialogue within
a state with respect to the direction and speed at which the state should pursue measures
to secure the implementation of economic, social, and cultural rights.

The principles that shape this dialogue were outlined in the approach which the
ESCR Committee undertook to adopt in response to communications under the
Optional Protocol to the ICESCR, adopted by the General Assembly in 2008.%*' In
evaluating the extent to which states have complied with their obligation to achieve the
relevant rights progressively, the ESCR Committee indicated that it would consider
factors such as:

(a) the extent to which the measures taken were deliberate, concrete, and targeted to-
wards the fulfilment of economic, social, and cultural rights;

(b) whether the state party exercised its discretion in a non-discriminatory and non-
arbitrary manner;

(c) whether the state party’s decision (not) to allocate available resources is in accordance
with international human rights standards;

(d) where several policy options are available, whether the state party adopts the option
that least restricts Covenant rights;

(e) the time frame in which the steps were taken; and

(f) whether the steps had taken into account the precarious situation of disadvantaged
and marginalized individuals or groups and, whether they were non-discriminatory,
and whether they prioritized grave situations or situations of risk.?*

Significantly, this model has been endorsed by the CRC Committee*”* as an appropriate
methodology by which to assess compliance with the progressive nature of a state’s ob-
ligation to secure children’s economic, social, and cultural rights under the Convention.

219 ESCR GC14 (n 11) para 47.

220 ESCR Committee, ‘An Evaluation of the Obligation to Take Steps to the “Maximum of Available
Resources”” (n 45) para 10 (noting that the ESC Committee will take into account (a) the country’s level of
development; (b) the severity of the alleged breach; (c) the country’s current economic situation; (d) the ex-
istence of other serious claims on the state party’s limited resources such as a recent natural disaster or armed
conflict; () whether the state party has sought to identify low cost options; and (f) whether the state party has
sought cooperation from the international community).

221 UNGA Res 63/117 (10 December 2008).

222 ibid para 8.

22 CRC Committee, ‘Report on Forty-Sixth Session’ (n 120), ‘Day of General Discussion’, ch VII, para 90.
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The approach would appear to meet the criteria of being principled, practical, coherent,
and context sensitive.””* The ESCR Committee has acknowledged that when applying
this model it will always respect ‘the margin of appreciation of States to take steps and
adopt measures most suited to their specific circumstances’.*”> However, this deference
is qualified by the core principles set out in the ESCR Committee’s Statement which are
drawn from international human rights law.

(b) Addressing the Resource Allocation Dilemma

A question remains as to whether the methodology outlined by the ESCR Committee
is sufficient to address the perceived failure of international human rights law to resolve
the resource allocation dilemma and the need for states to prioritize their expenditures.
However, the blending of pragmatism and principle within the Statement has enabled the
ESCR Committee to provide a suitable methodology to scrutinize the process by which
states resolve the resource allocation dilemma.??® This methodology is essentially a test
of reasonableness,?”’ the assessment of which is informed by the factors outlined in the
Statement (and the additional considerations outlined below).??8

The application of this test defers primary responsibility for the resolution of the re-
source allocation dilemma to states and only seeks to specify the principles that must
inform this process. As such, it should not be seen as a methodology to resolve the resource
allocation dilemma in a precise and determinate way. Instead, international human rights
law imposes a burden on states to adopt a framework to facilitate an evaluation of whether
a process of reasonable priority setting? has been followed, thus establishing an obliga-
tion of conduct rather than result.

The application of this model can be demonstrated in the context of the following
scenario contemplated in the report of the National Consultation on Human Rights
in Australia.?** The legitimacy of socio-economic rights were measured, in part, against
the capacity of this class of rights to resolve a dilemma whereby a decision had to be
made as to whether a remote Aboriginal community retained a primary school or a
health clinic.?®' The view taken by those who authored the report was that the idea of
economic, social, and cultural rights was unable to assist in the resolution of this di-
lemma.?*> However, no attempt was made to apply the test of reasonableness as outlined
by the ESCR Committee. Had this been done, the following inquiries would have been

24 Tobin, Seeking to Persuade (n 19) 20.

25 ESCR Committee, ‘An Evaluation of the Obligation to Take Steps to the “Maximum of Available
Resources”” (n 45) para 11.

226 ibid para 8.

227 Indeed, article 8(4) of the Optional Protocol to the ICESCR provides that, ‘[w]hen assessing commu-
nications under the Present Protocol, the Committee shall consider the reasonableness of the steps taken by
the State party’.

228 The test of ‘reasonableness’ is commonly used to assess the legitimacy of a state’s act or omissions in
various contexts whether it be tort or administrative law in the common law system or reasonableness re-
view under the South African Constitution. See Licbenberg, Adjudication under a Transformative Constitution
(n 51). Although the standard of reasonableness under the ICESCR shares characteristics with these other tests,
it remains an autonomous test.

22 Liebenberg, Adjudication under a Transformative Constitution (n 51) 173.

230 National Human Rights Consultation Committee, National Human Rights Consultation Report (Australia
Government, 2009).

21 ibid 355-56. 22 ibid 355-56.
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required. First, an assessment to determine whether the mooted closing of the health
clinic was an interference with the right to health.?** On the facts, this is patently the case
as it affects the availability and accessibility of health services, which are central elements
of the right to health. Having established the interference with the right to health, the

assessment to determine whether the closure of the clinic would be reasonably justified is

informed by the following questions:

©)
(i)

(vi)

(vii)
(viii)

(ix)

(x)

Was the decision to reduce funding for the relevant community based on discrim-
inatory grounds?

Did Australia have an evidence-based program to address the systemic health prob-
lems of indigenous Australians in the short, intermediate, and long term which was
informed by appropriate indicators and benchmarks and developed in consultation
with all relevant parties including indigenous people, health professionals, NGOs,
and children consistent with article 12?

On the evidence available, did Australia actually lack the resources to fund both the
clinic and school?

If there was a genuine lack of resources, was the decision to withdraw resources
from the community the result of a decision to redistribute resources into other
initiatives that were considered necessary and appropriate, based on the available
evidence, to realize the right to health for other indigenous or non-indigenous
groups or the realization of other human rights obligations assumed by the state in
international law?

Did the authorities consider the availability, appropriateness, and reasonableness
of alternative policies that would have minimized the impact of closing the health
clinic on the indigenous community, such as the provision of mobile health services
or the provision of access to alternative health services in nearby communities?
Did the authorities engage in genuine, effective, and transparent consultation with
the local indigenous community and broader community, including experts on in-
digenous health, children, and their families (to the extent that this was reasonably
practicable), to assess their views and preferences as to whether to retain the school
or health clinic?

Did the final decision of the authorities involve a genuine consideration, and rea-
sonable integration, of the views expressed by the community?

Was the community effectively advised as to the reasons for the decision of the rele-
vant authority?

Was genuine provision made to ensure that those affected by the decision were en-
titled to have the decision reviewed by another body if they were dissatisfied with
the decision?

Wias an effective system put in place to monitor and evaluate the impact of the de-
cision on the availability, accessibility, acceptability, and quality of health services
available to the indigenous community?

If the relevant authority complied with the principle of non-discrimination, and an-
swered ‘yes' to each of other questions, its decision would be deemed reasonable irre-
spective of whether it decided to close the health clinic (or alternatively the school).

233 Liebenberg, Adjudication under a Transformative Constitution (n 51) 175 (warning of the tendency to
overlook the normative discussion as to the scope of the right).
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Neither the right to health nor the right to education demands that the clinic or school
must necessarily remain open. Rather, subject to realizing the minimum core of a right
(discussed below), it demands that states undertake progressive and appropriate measures
to secure the effective realization of these rights for every child within their jurisdiction in
accordance with a process that will determine the reasonableness of its actions. The fact
that a state will often struggle to secure the highest attainable standard of health or the
right to education will not, of itself, constitute a violation of these rights as long as the
process adopted by a state to balance competing rights in the context of limited resources
is reasonable.

The assessment of what constitutes reasonableness will remain subject to ongoing de-
bate. As a minimum however, it is suggested that for a decision-making process to be
considered reasonable it must be:

o principled (that is, consistent with the principles identified by the ESCR Committee
and informed by the rights under the Convention, especially the four guiding principles
of non-discrimination, best interests, survival and development, and participation);

* evidence-based as opposed to speculative (to ensure the effective enjoyment of all rights);

* consultative and participatory including with children consistent with article 12 (to the
extent that this is reasonably practicable);

* transparent (in the sense that there is an awareness and understanding of the process to
be adopted); and

* evaluative (in the sense that, whatever decisions are made, they remain subject to re-
view and monitoring).

Importantly, the requirement of reasonableness also applies to decisions made by relevant
state authorities with respect to the adoption of a particular strategy from among a range
of potential strategies that could all contribute to the realization of children’s rights.?**
The concept of progressive realization recognizes that states must make decisions that in-
volve prioritization in the allocation of resources to secure children’s rights @nd the other
obligations a state may have assumed under international law. However, a heavy burden
is cast upon states to justify their decisions regarding the distribution of scarce resources.
Moreover, this obligation to take reasonable measures to secure the effective enjoyment
of a child’s right, remains subject to two additional obligations—the obligation to ‘take
steps’ immediately and the obligation to satisfy the minimum core of each right.

(c) The Obligation to “Take Steps’ Immediately

Unlike article 2(1) of ICESCR, there is no express obligation under article 4 of the
Convention to ‘take steps’ with a view to implementing the rights under the Convention.
Such an obligation, however, is necessarily implied into the obligation under article 4 to
undertake all appropriate measures. Anything less would undermine the substantive con-
tent of the obligation to undertake appropriate measures. It would also render article 4 of
the Convention inconsistent with article 2(1) of ICESCR which, as discussed above, was
never the intention of the drafters of the Convention.

24 See Sofia Gruskin and Norman Daniels, ‘Justice and Human Rights: Priority Setting and Fair
Deliberative Process’ (2008) 98 American Journal of Public Health 1573 (the authors illustrate a process called
accountability for reasonableness, which has four conditions—publicity; relevance; revision; and appeals and
regulation—to the decision of a state to adopt one of five possible strategies to improve maternal health).
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By way of background, when article 2(1) of the ICESCR was being drafted, con-
cern was expressed that the formulation ‘provided too many loop holes for states par-
ties wishing to evade their obligations’.?> Among the potential loopholes identified, was
the obligation to ‘take steps’ towards the ‘progressive realization’ of economic and social
rights.?*® Despite this concern, it was accepted that the reality of resource constraints
meant that states were unable to guarantee such rights and the adoption of a progressive
obligation was therefore appropriate.”” However, the obligation to ‘take steps’ is not de-
pendent on resources and, according to the ESCR Committee, ‘is not qualified or limited
by other considerations’.?*®

This position has been affirmed by the CRC Committee which has explained ‘that
the principle of progressive realization is often misunderstood and interpreted to mean
that those rights are nor immediately applicable and are merely of aspirational character’
(emphasis added).?” Moreover, like the ESCR Committee, the CRC Committee has
recommended ‘that progressive realization be understood as imposing an immediate 0b-
ligation for States parties to the Convention to undertake targeted measures to move as
expeditiously and effectively as possible towards the full realization of economic, social
and cultural rights of children’ (emphasis added).?%

This obligation to take immediate steps reflects the general obligation under inter-
national law that a state party to a treaty must take measures to perform the obligations
assumed under that treaty in good faith.?*! Having ratified a treaty, a state cannot sit idle
and do nothing. Indeed, as the ESCR Committee, in its ‘General Comment No 3’ on
the nature of States Parties’ obligations under the ICESCR explained, ‘the full meaning
of the phrase [“to take steps”] can also be gauged to noting some of the different language
versions ... in French it is “to act” (“Sengage a agir”) and in Spanish it is “to adopt meas-
ures” (“a adopter medidas”)’.**? It continued, ‘while the full realization of the relevant
rights may be achieved progressively, steps must be taken within a reasonably short time
after the Covenant’s entry into force for the states concerned’.**> Moreover, ‘[s]uch steps
should be deliberate, concrete and targeted as clearly as possible towards meeting the
obligations under the Covenant’.?4 The obligation to ‘take steps’, therefore, represents
what is often described as an ‘obligation of conduct’, that is, an obligation to take actions
with a view to achieving an ‘obligation of result’, namely the full realization of economic,

social, and cultural rights.>®

2 UNSG Annotations (n 212) para 23. 236 ibid. 7 ibid.
28 ESCR GC 3 (n 3) annex III, para 2. Ssenyonjo (n 4) para 2.08; Craven (n 4) 114.
2 CRC Committee, 2007 DOD (n 126) para 46. 240 ibid para 47.

21 Vienna Convention on the Law of Treaties (adopted, 23 May 1969, entered into force 7 January

1980) 1155 UNTS 331 art 26. See also Craven (n 4) 114 (making a similar observation but relying on the
decision of the PCIJ on Exchange of Greek and Turkish Populations under the Lausanne Convention VI [1925]
PCIJ ser B No 10, 20, in which the PCI]J held that ‘a State which has contracted valid international obligations
is bound to make in its legislation such modifications as may be necessary to ensure the fulfilment of the ob-
ligations undertaken’).

22 ESCR GC 3 (n 3) para 2.

3 ibid. The Limburg Principles (n 4) which were adopted by a group of distinguished experts in inter-
national law, provide that ‘[a]ll parties have an obligation to begin immediately to take steps towards the full
realisation of the rights contained in the Covenant: International Commission of Jurists, ‘Limburg Principles
on the Implementation of the International Covenant on Economic Social and Cultural Rights’, contained in
(1987) 9 Human Rights Quarterly 122, para 16. The ESC Committee also stated in its ‘General Comment
No 3’ that the obligation to ‘take steps’ was of immediate effect: ESCR GC 3 (n 3) para 1.

24 ESCR GC 3 (n 3) para 1. 2% ibid para 1.
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(d) Minimum Core Obligations
The CRC Committee has explained that [s]tanding parallel to the concept of progres-

sive realization is the idea of “minimum core obligations” of States’.?* Although the
utility or viability of this concept have been debated,?”’ it was developed by the ESCR
Committee**® and has been endorsed by the CRC Committee to ‘guarantee at all times,
the minimum level of protection (the minimum core content) in the provision of: essen-
tial foodstuffs, equal access to primary health care, basic shelter and housing, social se-
curity or social assistance coverage, family protection, and basic education’.?*> According
to the CRC Committee it requires that:

All States, regardless of their level of development, are required to take immediate action to im-
plement these obligations, as a matter of priority. Where the available resources are demonstrably
inadequate, the State concerned is still required to strive to ensure the widest possible enjoyment of
the relevant rights under the prevailing circumstances. Thus, complying with obligations relating

to the core of a right should not be dependent on the availability of resources.”*’

What constitutes the minimum core of each right remains contentious. The question is
addressed separately in this Commentary in relation to each of the individual economic,
social, and cultural rights recognized in the Convention. For present purposes it is suf-
ficient to note that this concept represents an attempt to develop an additional tool by
which to measure and assess the extent to which a state is complying with its obligations
with respect to economic, social, and cultural rights.

(e) The Need for Prioritization to Achieve Substantive Equality
Although all children are entitled to human rights under the Convention, the CRC

Committee has made it clear that when allocating scarce resources, states must priori-
tize the rights of some children. More specifically, it has stressed ‘the need for identifying
and giving priority to marginalised and disadvantaged groups of children, while not
neglecting or diluting in any way the obligations which States parties have accepted under
the Convention’.?>! It has therefore recommended:

that States parties consider establishing national priorities guided by the four general principles of
the Convention in the allocation of resources in their efforts to prioritise the implementation of
the rights of children in their respective national contexts. These priorities should be established
using rights-based approach, paying special attention to the most marginalized and disadvantaged
groups of children.”?

According to the CRC Committee, this obligation to prioritize implementation of the
rights of the most marginalized and disadvantaged groups of children derives from the
obligation to protect children against discrimination with respect to the enjoyment of
their rights under article 2 of the Convention.”? It reflects the need for states to re-
main committed to substantive rather than formal equality and the requirement that the

246 CRC Committee, 2007 DOD (n 126) para 48.

%7 See eg: Katharine Young, “The Minimum Core of Economic and Social Rights: A Concept in Search of
Meaning’ (2008) 33 Yale Journal of International Law 113; Tobin, 7he Right to Health in International Law
(n 41) 238-52; Audrey Chapman and Sage Russell (eds), Core Obligations: Building a Framework for Economic
Social and Cultural Rights (Intersentia 2002).

248 ESCR GC 3 (n 3) para 10. 2 CRC Committee, 2007 DOD (n 126) para 48.
20 ibid. See also: CRC GC 19 (n 7) para 31; ESCR GC 3 (n 3) para 10.
»! CRC Committee, 2007 DOD (n 126) para 40. 2 ibid para 41. 3 ibid para 40.
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