







Defending the Guilty

Alex McBride is a criminal barrister. He is the author of the ‘Common Law’ column in Prospect magazine and has contributed to the New Statesman and various BBC programmes, including From Our Own Correspondent.



Defending the Guilty

Truth and Lies in the Criminal Courtroom

ALEX MCBRIDE

VIKING

an imprint of

PENGUIN BOOKS


VIKING

Published by the Penguin Group

Penguin Books Ltd, 80 Strand, London WC2R 0RL, England

Penguin Group (USA) Inc., 375 Hudson Street, New York, New York 10014, USA

Penguin Group (Canada), 90 Eglinton Avenue East, Suite 700, Toronto, Ontario, Canada M4P 2Y3
 (a division of Pearson Penguin Canada Inc.)

Penguin Ireland, 25 St Stephen’s Green, Dublin 2, Ireland (a division of Penguin Books Ltd)

Penguin Group (Australia), 250 Camberwell Road, Camberwell, Victoria 3124, Australia
 (a division of Pearson Australia Group Pty Ltd)

Penguin Books India Pvt Ltd, 11 Community Centre, Panchsheel Park, New Delhi – 110 017, India

Penguin Group (NZ), 67 Apollo Drive, Rosedale, North Shore 0632, New Zealand
 (a division of Pearson New Zealand Ltd)

Penguin Books (South Africa) (Pty) Ltd, 24 Sturdee Avenue, Rosebank, Johannesburg 2196, South Africa

Penguin Books Ltd, Registered Offices: 80 Strand, London WC2R 0RL, England

www.penguin.com

First published 2010

Copyright © Alex McBride, 2010

The moral right of the author has been asserted

All rights reserved

Without limiting the rights under copyright reserved above, no part of this publication may be reproduced, stored in or introduced into a retrieval system, or transmitted, in any form or by any means (electronic, mechanical, photocopying, recording or otherwise), without the prior written permission of both the copyright owner and the above publisher of this book

ISBN: 978-0-14-195140-9


For my parents
 and in memory of
 my great friend
 Harry Brack (1928–2009)




A lawyer is to do for his client all that his client might fairly do for himself.
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Prologue

Temple Church’s bell strikes one: lunchtime at the bar. From alleyways east and west of Inner Temple come barristers of all
ages, striding confidently across the courtyard, expensively buttoned-up stomachs rumbling. They cut past the dawdling tourists,
fifty-something Mid-Westerners in burgundy windcheaters and grey baseball caps, and swerve around war parties of Italians
engrossed in maps. Looking down from the sun-filled room on the second floor of chambers, I marvel at the ease these barristers
radiate; pleased to be there, yes, but comfortable as if they own the place. I am amazed that the bar has given me a shot
at joining their ranks, joining the entitled-looking men and women in the courtyard below en route to their lunches.


Ah, lunch. I stretched my arms up, loosening my shoulders in their sockets. I had been looking forward to lunch. I had a particularly
fine sandwich – pink slivers of leftover lamb, moistened with mint jelly, slapped between two slices of upmarket bread. I
sat back down and hunched over the trial papers that I was reading and started to eat. My pupilmaster and I were due to meet
the protagonist in the case, our client, later that afternoon. I ate gingerly as I read, trying not to drop any of the sandwich
on the starchy white pages of the brief. I was hurrying to catch up on the facts of the case, eager to find out how much trouble
our client was in. It didn’t take long to discover that the answer was plenty.


Eric, our client, had gone down to his local gay bar. The regulars earmarked him as a bit of ‘rough trade’. He was behaving
oddly, throwing karate poses and jumping around. It was at the bar that he met a young rabbi, a wallflower by all accounts,
whom he lured back to his nearby flat. Once they got there, Eric knocked the rabbi unconscious, strangled him and chopped him up.


Dismembering a body is hard work. Just try cutting your way through a thigh. Most ‘chopper uppers’ do a hack job. Not Eric.
He cut beautiful straight lines. The police were faced with two possibilities: either he was a butcher by trade or he wasn’t
a first-timer and had done it before.


There are quite a few unsolved murders out there. Sometimes people just disappear. Eric might never have been caught if it
hadn’t been for the fact that he got the rubbish collection day wrong. For a whole week in high summer, the rabbi, carefully
divided into six Tesco’s bags and a black bin liner tied with electrical flex, sat in Eric’s flat’s communal rubbish bins
slowly beginning to smell. Angry calls were made to the building manager. There’s something off in the bins, they complained,
as if something’s died. Badgered into action, the manager went round to investigate. He discovered the residents weren’t exaggerating.
He couldn’t even get near the bins – they smelt so bad. From a wary distance he spied the black bin liner lying next to the
communal rubbish. That must be the source of the trouble, he concluded. Specialist equipment was required. He came back armed
with a pair of yellow Marigold gloves and a towel soaked in Lynx deodorant tied around his face. Now he was ready to make
his advance on the bin liner. As he got closer, he saw something was peeking out from a tear in the plastic. In his witness
statement, the building manager said that he’d decided it must be a dead dog.


I took another bite of my sandwich and turned to the photos. There are always photos. Swallowing became difficult. The picture
of the bin liner showed no dog but a curve of pink flesh that could only have been the rabbi’s buttocks.


The building manager, unaware of what lurked in the main bins, was faced with an unpleasant dilemma. A dead dog found in the
flats, which were private property, was his responsibility, but a dead dog found on the road was up to the council. But this ‘dog’ wasn’t going to go sniffing down to the road on its own.
To get it there he’d have to drag the thing. Slowly he inched it across the lawn, emptying the deodorant into the towel, which
he’d now wrapped Lawrence of Arabia-like around his head, leaving only one eye to guide him. Once he’d got the bin liner to
the road, he abandoned it. Before the manager could alert the council, a young police officer walking his beat came across
the stinking black bin liner. A cursory inspection revealed that this was no dog but a human torso. He radioed it in.


‘You’re not going to believe this, sarge, but…’

Before long the place was crawling with uniformed officers and local CID. One poor cop had to climb into the bins and, gagging,
root around bag by bag for the rest of the body. While this was being done police cordoned off the whole block of flats so
they could search it unit by unit. Eric was found in his flat, stripped to the waist and surrounded by cleaning products.
The flat was spotless. Naturally suspicious, the detective sergeant cast an especially careful eye around and noticed a fleck
of blood on the ceiling, which later tests confirmed to be that of the rabbi. The police had found their man.


Reading the trial papers, I recalled a question I had been asked by a pretty young woman whom I had been sat next to at a
wedding dinner the weekend before. It’s the question barristers are always asked: ‘How can you defend someone who you know
is guilty?’


I gave her the perfectly valid but stock answer: someone is innocent until proven guilty. No matter what they might have done
nor how formidable the case against them might be, in a democratic society based on the rule of law they are entitled to a
fair and just hearing. The only way they’re going to get that is if they are robustly defended by committed defence barristers.
Remember you never really know whether someone is guilty because you weren’t there when the alleged crime was committed. The advocate’s opinion is irrelevant. It’s what the jury thinks that counts.
Rather than recognize me as an irresistibly attractive paladin of justice, she started mashing up the salmon on her plate
with the flat of her fork. It was clear that neither criminal barristers, nor my argument, impressed her.


Later that afternoon I met my pupilmaster at the entrance to the Bailey cells.* A line of barristers, all in battle dress – wig (a Parisian fashion craze made popular by Charles II), gown (designed to
mourn Charles II’s death), starched collar and white floppy things called ‘bands’ (replacing the ruff), double-breasted pinstripes,
even the occasional fob watch – waited to get in. We waltzed by.


‘I say,’ said a plummy voice, ‘there’s a queue.’

‘Cat A,’ replied my pupilmaster smoothly. There is no comeback to that. Cat A is a separate part of the cell area, which is
reserved for those who pose a serious risk to the public (i.e. Eric), or who have a habit of escaping.


We knocked on the small oak door that led to the cells. A set of eyes sized us up through a tiny grated window. The door opened.
We walked down a narrow corridor, squeezing past a portly barrister waiting for an interview room to become free. At the end
of the corridor we came to a locked steel-barred gate.


‘Go on, then,’ said my pupilmaster. He knew I would like this bit.

‘Jailer! Jay-ler!’ I called, trying not to snigger. There was silence. Then in the distance we heard the rattle of keys. I
was expecting a Quasimodo-like figure dragging a useless foot but a few moments later a woman with a ginger crew cut and meaty
arms appeared.


‘Cat A?’ she asked.

‘Cat A,’ we replied.

She opened the gate and we followed her down the corridor to another gate; once that was opened, we found ourselves climbing
up a twisting stairway encased in what looked like reinforced chicken wire. At the top, we came to a gate. She unlocked it,
pushed us through, and then, rather disconcertingly, locked the gate behind us. I shuffled reluctantly after my pupilmaster
towards an ordinary-looking door at the end of the short corridor. I was nervous. What would we find through the door? A dungeon
full of psychopaths chained to the wall? My pupilmaster opened the door. I tensed as I stepped after him only to find that
Cat A is surprisingly pleasant. There aren’t any bars or the disturbance of other defendants shouting for a fag.


Eric, though he didn’t know it, was a star. He had three lovely middle-aged female ‘screws’ all to himself. They treated him
like a grandson.


‘Are you the legal for Eric?’ asked one of them, a set of keys in one hand and a cup of tea for Eric in the other.

‘We are,’ said my pupilmaster.

‘Come with me,’ she said, leading us to a room in the corner of the waiting area. It didn’t look like a cell at all. It had
a large window set in one of its walls, which let the light in, giving it an airy quality quite different from most of the
cells I’d seen.


‘Eric, love, your legal’s arrived,’ she said, passing him the cup of tea.

We crowded into the little room. There, finally, was Eric sitting at the other side of the desk, his hands in his lap. He
had a tight half-smile and hard-to-read eyes. I was the last to extend my hand: he took it with a limp handshake as one would
expect from a proper psychopath. Sitting down for a cosy chat with a young man accused of slicing up another human being for
his own gratification is a peculiar way to spend a Wednesday afternoon. Eric scared me. I felt terribly sorry for the rabbi’s family. It must have been unbearable for them. Surely anyone who could commit such a
bestial crime should be swiftly and permanently locked up. He might do it again.


Sitting there looking at Eric, I mulled over the pretty young woman’s response to my stock answer. ‘Isn’t there something
morally obscene in knowingly defending a guilty person? How can you sleep at night having got someone off who may go out and
commit more crime, hurt more people?’


I glanced at my pupilmaster and our instructing solicitor. They weren’t thinking about ‘moral flaws’ or sleepless nights.
I certainly wasn’t. We weren’t making any judgement at all. It doesn’t matter that the evidence is overwhelming – or whether
he did it or not. All we’re interested in is, ‘How can we get him off?’


Why? In Britain, we have an adversarial system of justice (two opposing sides each asserting its version of events to be correct)
which we’ve proudly exported around the world. The only way it works is if defence advocates put their all into representing
their clients and able prosecution advocates put their all into presenting the evidence. Otherwise, why have a jury trial?
Let a judge consider the evidence and pronounce judgement as they do in France. Defending was our job. In order to do it,
to defend somebody, you have to accept their side of the story. You accept it emotionally and intellectually. It’s a mental
and ethical trick. You stand in their shoes and believe. No matter how repugnant they might be.


There’s something else. Something no one mentions but is essential if the adversarial system is to work. You want to get defendants
off because winning feels good – in fact, winning feels great. At the end of a trial you want to look the prosecutor in the
eye and say, you thought you had a stone bonker of a case, did you, pal? Well I shoved it up your arse, cocksucker. You want
to leave the courtroom, calmly go to the lavatory and dance madly around in victory.


Part of this exultation is pure relief. Barristers have no power. You go up against the police, the state and the court every
day with nothing except your voice and your wits. The odds are against you and you exist in a state of anxious uncertainty,
with only your skill to rely upon. Winning bolsters your confidence; it feeds your ego and keeps you going until the next
trial. Soon you can’t live without it. Winning becomes an addiction. You don’t merely want to win but to win audaciously –
facing the appalling odds and beating them in style. Barristers are motivated by the notion of serving justice but also by
the delight of beating the other guy.


Does the admission that my pupilmaster and I sleep soundly in our beds expose us as morally bankrupt and incapable of facing
up to our actions? On one level we don’t have a choice. The ‘cab rank’ rule, set out in the Code of Practice which governs
what a barrister can and can’t do, dictates that a barrister must represent anyone who asks for his services providing that
he is available and has the necessary level of skill and experience to take the case. In practice, the ‘cab rank’ rule is
routinely broken, not because barristers are trying to take the cases they find the most palatable, but because they’re looking
for better ones, whether it be higher profile, better paid or more egregious – more Eric. It’s professional pride.


In the end, diaries clashed and we could not represent Eric. At trial, he offered the partial defence of diminished responsibility,
which would have made him guilty of manslaughter rather than murder. Diminished responsibility would be found if Eric was
judged to be suffering from ‘an abnormality of mind’ which ‘substantially impaired’ his mental responsibility in killing the
rabbi. The jurors were not persuaded. As far as they were concerned, he knew what he was doing and had control over his actions.
Psychiatrists, giving evidence at trial, concluded that Eric’s psychosis was untreatable. He was sentenced to a ‘whole life
tariff’ and is unlikely ever to be released. Realistically, Eric was never going to win; even if he’d been convicted of manslaughter
the judge could still have stuck him with a life sentence. But it’s worth considering what Eric might have got up to had he, through a series
of near-impossible events, walked free.


Let’s go forward in time. Eric has long since been convicted of murder and consigned to spend the rest of his days, potentially
another sixty years or more, in prison. I’m no longer under my pupilmaster’s wing but have for some time been ‘on my feet’,
that is taking cases in my own right, unsupervised and out of my depth.


I’m defending Arthur Sykes, who’s accused of burning down an office complex to cover his criminal tracks – in this case, drops
of his own blood. Baz, the prosecution’s star witness, sits in the witness box looking as though he’s been volunteered for
anaesthetic-free root canal treatment. His white schoolboy shirt and the sick pallor of his face make him look translucent,
as though he might disappear before our eyes. The prosecutor has just steered him through his account of the fire. From their
point of view, he has done pretty well. In a halting, credible style, Baz has fingered Arthur Sykes, my client, as the man
who set it. Grassed him up good and proper. It’s my turn to cross-examine.


The jurors, mostly pleasant-faced ladies from the local university’s faculty of arts, look at me expectantly as I stand up
wiping my palms on my gown. I am Arthur’s champion, the hired gun charged with righting the grievous wrong that Baz has done
to his old friend. Get it right and Arthur will walk free. Get it wrong and he’ll do five years in jail.


Standing at my lectern, I pretend to pause – a false display of confidence, masking my search for the first question, which
I had written in capitals in my notepad. I had written out all my questions. I would flounder without them. The pad is my
life-preserver. I grip it tightly and clear my throat. I am ready to do my job, to demolish Baz, and leave his account looking
like nothing but a collection of badly thought-out lies. Make him sorry that he had had the temerity to mess with a client of Alex McBride,
barrister-at-law, and think that he could get away with it. My hands jump and twitch with fear.


If Baz wasn’t looking forward to my cross-examination, how did he think I felt? A few days earlier I had been expecting to
defend an electrician who’d knocked his boss into a waterlogged hole on a building site. The boss, weighed down by his best
suit and a mohair coat, couldn’t get out. He kept crawling up the sides and sliding back in. None of the labourers on the
site helped him.


Then there had been a last-minute change of plan. The preceding trial of the barrister who was supposed to represent Arthur
had overrun so he was no longer available. My clerk had phoned me late on Friday afternoon, ‘Mr McBride, sir. I’ve got a better
case. Always on the look out for a better job for you, sir.’ This blandishment really meant, ‘There’s no one else. We’re desperate.
Here’s a hospital pass. Catch!’ So now I was representing Arthur who had been charged with arson, a much more serious matter.
The prosecution case was that Arthur had burned down the complex of Portakabin offices in order to break the evidential link
between himself and a burglary.


I found my first question, the terror and adrenaline sluicing around the back of my mouth: ‘You and Arthur were good friends,
weren’t you?’


Baz replied, ‘Yes.’ So far so good.

In cross-examination, you ask closed questions that elicit a ‘yes’ or ‘no’ answer. They should be short statements that the
witness can either agree or disagree with. What you don’t do is ask ‘open’ questions which allow the witness to stray from
the path you want to push him down. It’s best to avoid ‘what’, ‘why’, ‘when’. This was the reason I had written all my questions
out. I wanted to make sure I not only asked each and every one but phrased them right, too. Having got away with one question,
I asked another, and another, and another. After a while I started to sound fluent. I was beginning to enjoy myself.


Baz’s account, as is often the case, was very similar to Arthur’s, my client. They had been good friends for a while; some
weekends, after a few drinks, Baz would accompany Arthur on his trips to steal diesel for his van. On the Saturday in question,
after a particularly boisterous night in the pub, the two young men with a few other friends went down to an industrial estate
where they knew some mechanical diggers were parked. After climbing on and falling off several diggers, it dawned on Arthur
that all their petrol caps were locked. But he wasn’t to be deterred. He’d come to steal something and, by God, he wasn’t
going to go home empty-handed.


He turned his drunken attention to the half-built industrial estate itself. The first office he came upon was a lone Portakabin
deputizing as the security department. Arthur broke in by putting his elbow through the window, slicing his arm in the process.
He came out clutching a fire extinguisher, leaving a Hansel and Gretel-like trail of blood that followed him as he closed
in on the office complex’s nearest window. The other boys were laughing now, half-nervous, half-excited. Would he do it? You
bet he would. Arthur swung the fire extinguisher at the window, shattering the pane. The alarm started to bleep hysterically
but he didn’t run. The industrial estate was miles from anywhere; it would take the police an age to arrive. Arthur climbed
in and, working quickly, went through the complex, his blood doggedly marking his route. He collected up all the computers
and passed them out to his waiting friends, who stacked them in his van. Off in the distance a siren wailed. Was it the police?
Arthur leapt through the broken window, jumped in the van with his mates and sped off down the estate’s dirt track to watch
for their arrival. Five minutes went by, then ten, but no one came.


Up to this point Arthur’s account tallied with Baz’s. Yes, he’d come to steal diesel. Yes, he’d broken into the office complex – he could hardly deny it: the police had found the computers,
still spattered with his blood, neatly stacked up in his flat. It was when they got to the lay-by that the two stories sheared.
In his witness statement, Baz claimed that while they were looking out for the police, Arthur said, ‘I’m going back to torch
the place.’ This ‘verbal’, Arthur’s alleged declaration of intent, underpinned the prosecution’s case. The defendant, in his
own words, was confirming their case theory, namely that he ‘torched the place’ to eradicate the bloodstains linking him to
the burglary. It was a devastating piece of evidence.


Except it wasn’t. There was one problem. Just because Arthur’s ‘confession’ was in Baz’s witness statement did not make it
evidence. For it to be evidence, Baz had to say it in oral testimony before the court. Baz, for whatever reason, had failed
to do so and therefore, as far as the jurors were concerned, the ‘confession’ didn’t exist because they hadn’t heard it being
said.


My cross-examination was going so well that I hadn’t identified this gaping hole in the prosecution’s case. I pressed on.
I forced Baz to agree that he was a willing participant in the burglary. He’d helped in loading the computers into the van,
making him in law just as guilty as Arthur. Then I moved on to the fact that Baz had been arrested and interviewed for the
burglary but not charged by the police. I suggested that he hadn’t been charged because he’d offered officers a much better
‘collar’ by giving up his old friend. I implied that he’d done this not only to avoid the burglary charge but perhaps the
arson, too. Was he betraying Arthur because he was guilty of setting fire to the offices himself? This tantalizing possibility
was the apotheosis of my cross-examination. It was to be a long but swift way down because things were about to go very wrong.


There is a golden rule in criminal defence: the less evidence the better. Sticking too closely to my notes, which assumed
Baz would have given Arthur’s ‘verbal’ to the jury right between the eyes, I picked up a copy of Baz’s statement and broke the golden
rule.


‘Mr Sykes never said, “Let’s go back. I am going to torch the place,” did he?’ I asked. As the words left my mouth I knew
it was bad. I felt giddy, as if I were standing on the edge of a precipice. The jury sat saucer-eyed, staring at Arthur. My
instructing solicitor looked at me as if I had just been exposed as a child-murderer. The prosecutor covered her mouth. The
judge sniggered. He was a former solicitor and there was nothing he liked better than watching members of the bar blow it.


The mistake I had made was to cross-examine into evidence the most damning thing against Arthur. I had been too wedded to
my notes and I had not listened to the witness carefully enough. I had done the prosecution barrister’s job for her. There
was nothing to do but brazen it out. I suggested to Baz, to anyone who might still be listening, that he had dreamed it all
up.


‘Was it the case that you couldn’t remember which lie you’d told last?’ I asked. ‘You put one thing in your witness statement
and say another thing in court. Two-Lies Baz, using the one that suits you, when it suits you.’ It was desperate bluster.


When the court rose, I turned to face Arthur. ‘It’s been an up and down day, hasn’t it?’ he said. I couldn’t tell him that
I, his own barrister, had just got him convicted. I couldn’t let him drop his head, not now. ‘It’ll be better when the jury
have heard your side of the story,’ I lied. He managed a smile and told me that he’d spend the evening with his three-year-old
daughter. ‘She means everything to me.’


I walked home aghast. There was nothing to do but work all night. Sleep was out of the question. Every time I nodded off I
saw Arthur’s little girl crying for her father. Her daddy was in jail and it was all my fault. That’s one of the awful things
about being a barrister: if you make a mistake it’s your client who ends up paying.


The next day the omens were not good: my solicitor had decided not to return for the denouement and the officer in charge
of the case had become very chatty. It’s unseemly to be ‘matey’ with the police when you’re defending but I had to keep on
friendly terms because he was the last prosecution witness and he would be my foil. In some situations, cross-examination
is not about undermining a witness but using that witness to set out your case. I wanted to get the investigating officer
to confirm the parts of the prosecution evidence that were helpful to Arthur and build a narrative which I could then develop
later in my closing speech. The reason I wanted to do this was that the prosecution case contained an oddity.


There were two Portakabin office complexes on the industrial estate, divided by an eight-foot gap: a green one, which had
been burnt to a crisp, and a white one, that Arthur had burgled, which remained untouched. If the prosecution were saying
that Arthur had set fire to the office complex to cover his tracks, then why did he burn down the wrong one? Via the officer,
I used the building’s plans to show the jury how far the incriminating bloodstains were from the fire’s starting point. The
police had marked them out, rather helpfully, with little plastic numbers. It looked like a crazy-golf course. The officer
also confirmed that no propellant had been found where the fire began. Arising out of this were two key questions for the
jury: can you be sure that Arthur started the fire to break the evidential link between himself and the burglary? If not,
can you be sure he started the fire at all?


After all the questions have been asked and evidence has been heard, each barrister gives a closing speech summing up his
case. The prosecutor, who is the first to speak at the end of a trial, pointed out the strong circumstantial evidence linking
Arthur to the fire. He happened to be burgling the industrial estate and by extraordinary coincidence it just happened to
catch fire right after he’d burgled it. Arthur’s ‘verbal’, which she kept repeating, put words to his intention. He knew the police would come eventually so he torched the place. He didn’t burn down both complexes
because he didn’t do a very good job. He set the fire and legged it. Who in that situation would hang around to see how well
it caught?


Then it was my turn. I drew all the points in Arthur’s favour together. I tried to rubbish the ‘verbal’, but its echo reverberated
around the courtroom.


After the jury retired to consider the verdict, I beat a cowardly retreat to the robing room, where the advocates get changed
for court. Arthur intercepted me on the way. He wanted to introduce me to his uncomprehending parents and his stunned girlfriend.
I smiled weakly and shook hands with them. I couldn’t meet Arthur’s stare. We both knew that I had done for him.


In the barristers’ canteen, drinking tea with the prosecutor, I said mournfully, ‘I’ve ‘potted’ my own client, haven’t I?’
(‘Potted’ is barrister slang for convicted. I assume its root is from snooker: if you sink the ball, you’ve potted it; if
you sink the defendant, you’ve potted him.) I was hoping she’d say something comforting but she simply nodded her head. There
was no getting away from the truth. What would I say to Arthur down in the cells? I’d have to come clean. I considered running
for it. If I caught the Eurostar, I’d be in Lille before nightfall. From there I could disappear into central Europe, change
my name and learn how to farm turnips, something straightforward that even I couldn’t screw up.


After three-quarters of an hour we were all called back into court. The jurors had a question: could they hear Arthur’s verbal
again? Of course they could. They hadn’t even said ‘alleged’ verbal. I flinched as the judge read out the words. The prosecutor
turned to me and said, ‘They’re clearly thinking along the right lines.’ I couldn’t disagree. The statement tied the whole
case together. It was the coup de grâce and it’d been I who had administered it. Fifteen minutes later the jury returned, averting their gaze from Arthur (never a good sign). The foreman confirmed there was a verdict and that it was unanimous.


‘Members of the jury, do you find the defendant guilty or not guilty?’ asked the clerk of the court.

There was a pause. I wrote a big G in my notebook.

‘Not guilty,’ replied the foreman.

The judge was astonished. I leapt up. ‘May Mr Sykes be discharged please, your honour?’ He was. The burglary sentence could
wait; he wouldn’t go to prison for that.


I couldn’t leave the courtroom quickly enough. Linger and the jurors might change their minds, say, ‘Only joking! We find
him utterly guilty.’ Outside the court Arthur clutched me, pressing his face into my chest, his tears falling on my shirt.
Even his family clung to me. No one was more relieved than I. Arthur would have his freedom, his little girl would have her
daddy and I wouldn’t be haunted for the rest of my days. I had blown a lifetime of luck in an afternoon. There was no better
way to have spent it.


I gathered my things, flew down the stairs and stepped out of the court building into the warm September sunshine. I wanted
to kiss every woman on the street. Pat the cheeks of the kids in their pushchairs. I walked briskly up the hill, weaving through
a group of pedestrians, who, I realized, were the jurors. We exchanged big smiles and I nodded my head to show that I had
recognized them. I wanted to kiss them too. Hold them in my arms, spin them around and cry out at the relief of it all. I
hurried on, the joy pressing hard against my chest. Then something began to nag at me. What would the people I was passing
on the street have made of the case and its verdict? Would they have thought that justice had been done? It would be easy
to blame the prosecutor. Why didn’t she hammer home to the jury that Arthur was an arsonist but an incompetent one? He set
the fire assuming the two places would go up but blew it. Look at the terrible job he had done burgling the place. He was
drunk. He was out of his league. Thanks to me, she had the killer line of Arthur pithily setting out his motive. The truth was that she hadn’t made the mistakes. I had,
and that left my victory all the more troubling: if it wasn’t any mistake of hers, then did the fault lie with the justice
system itself?


I remembered the pretty young woman from the wedding back when I was just starting as a barrister, who had taken her disgust
at my argument out on her salmon. The real target of her dismay, I realized, was not barristers so much as the adversarial
justice system itself, pitting two sides against each other and turning the deliberation of the facts into a partisan battle
rather than a search for the objective truth. She was shocked because, as she saw it, for the system to work barristers had
to present as true versions of events which they knew to be false. On one side, you have the defence trying to sabotage the
prosecution case: it argues for important evidence to be excluded, undermines honest testimony and then uses the remnants
of the facts, the helpful bits, to mislead the jury. On the other, you have the prosecution. The police have investigated
what suits them in order to build a case against the defendant that will stick. Facts that point away from the defendant’s
guilt might be either ignored or not properly examined. Vital material exonerating the defendant might go undisclosed. Any
notion of justice becomes lost beneath each side’s self-interest.


Sitting on the train back to London, watching fields of sheep roll by, I wondered whether the whole system was corrupt. I
started to question whether the ‘us versus them’, gladiators in sober suits whacking each other over the head with legal texts,
was not the majestic display of justice I had assumed but a cynical licence to hoodwink the jury.


There is a set of procedural guidelines for criminal trials racily titled the Criminal Procedure Rules. The ‘overriding objective’
of these rules is that criminal cases ‘be dealt with justly’. The most important element of this objective is for the court
process to acquit the innocent and convict the guilty. As statements of intent go, it is unimpeachable and it’s what the criminal courts try to do every day. But there’s a fundamental and irreconcilable tension
between these two principles. I didn’t know whether Arthur was guilty or not. He probably was guilty but if ‘probably’ was what the jury thought, then it was not good enough. A jury has to be sure. I asked myself
which one was more important: acquitting the innocent or convicting the guilty? I wondered where justice was to be found within
these two competing aims. In the end the criminal justice system has to choose to lean one way or the other. And, in a sense,
we have found a way: a defendant is innocent until proven guilty beyond a reasonable doubt. The question is whether our adversarial
justice system helps the jury come to a ‘just’ verdict, or whether it makes things harder.


The consequences of Arthur’s acquittal were not as terrible as they might have been. No one had been hurt. An insurance company
would pay to replace the offices. Premiums would go up a notch and a lot of people had been seriously inconvenienced. Arthur
had had the fright of his life. He wasn’t going to be starting any more fires. His little daughter would have her dad. Wasn’t
that last fact the most important in the end? Maybe. Two things were sure from my perspective: trials were unpredictable and
they were about much more than just ‘guilty’ or ‘not guilty’.



PART ONE

Basic Training

1. Middle Temple Lane

Middle Temple Lane is the carotid artery of the bar. Narrow and cobbled, it runs from an easily missed doorway in Fleet Street
down to a heavy Victorian barbican a stone’s throw from the river. The flower of the bar has plied its trade from this street
and its environs for nearly 700 years. At the top is a squash of rickety buildings that loom over the lane. Walking down there’s
the Edwardian red brick of Hare Court on the left. On the right the lane opens up on to the elegant Restoration style of Brick
Court. Further down is Middle Temple, one of the four Inns of Court, whose sixteenth-century hammer-beamed hall was missed
by the Luftwaffe on their runs up the Thames, and from which the lane takes its name. To the west of Middle Temple hall is
the leafy calm of Fountain Court. The lower half of Middle Temple Lane is dominated by the forbidding grey of Temple Gardens.
All the way down, outside the chambers that rent offices on this legal thoroughfare are the lists of their tenants’ names
hand-painted on cream boards like those of an Oxbridge college. It is to this roll call that I aspire.


Temple gets its name from the Knights Templar, the site’s previous owners, who were kicked out in 1307. Middle Temple Lane
divides their old property in half. Middle Temple owns everything to the west of the lane and Inner Temple, another Inn of
Court, owns everything to the east.


The Inns (the others being Lincoln’s Inn, situated to the north of Fleet Street, and Gray’s Inn, to the north of High Holborn)
are called Inns because that is originally what they were. In the Middle Ages the term ‘inn’ was much looser than it is now
and meant not just a pub with rooms but a house or lodgings. Before the mid fourteenth century law students were attached to the courts,
which was where they learned their trade. When these students were in London they lived around Fleet Street because it was
conveniently located for the King’s Court at Westminster Hall. The King’s Court, however, was peripatetic. It moved around
the country, stopping, sometimes for years on end, in other towns. The lawyers and the students were obliged to move with
it, much to the annoyance of Fleet Street shopkeepers, whose businesses depended on the legal trade. All this changed in 1339
when Edward III decided to give up the idea of conquering Scotland and turn his attention to re-taking France.1 His decision meant that the government’s centre of gravity had to shift southwards. The law courts moved with it and Westminster
Hall became the country’s main legal centre. The students, not to mention the lawyers, judges and their hangers-on, had to
find somewhere to live. The houses around Temple and Fleet Street were the obvious choice.


Now that they had a permanent home they began, as professionals do, to organize themselves. Their organizing principle was
education. The raison d’être of the Inns of Court (though they were not called that until the fifteenth century) was to teach the next generation of barristers.
They did this through debates of law called ‘moots’. Moots were educational: by listening to qualified barristers debating
before judges, the students gradually learned not only the law but also how court business was conducted. The moots – replete
with bastard-son claimants, rods of land and monks ‘deraigned by reason of precontract’ (i.e. kicked out of holy orders for
having made a contract to marry before becoming a monk) – were fiendishly complicated, and therefore very effective at weeding
out those who were not up to the job.


The expression ‘being called to the bar’ has nothing to do with court. Its root comes from the Inns. Moots were presided over
by judges and senior barristers who were known as ‘benchers’. The hall in which the moots took place was designed to look like a real court of law, with a wooden ‘bar’ separating the benchers,
as if they were judges.* Students worked their way up until they had attained the requisite level of skill to be ‘called’ to this wooden bar in the
Inn’s hall to deliver a legal argument.


To become a barrister you still have to be ‘called’ by an Inn but it is less intimidating than it was. You have to pass your
law school exams, join an Inn as a student and then ‘do your dinners’, which means eating in your Inn’s hall, mixing with
the old-stagers. The number of dinners required has come down in recent years from a gut-busting thirty-six to a more digestible
twelve.


Back in the late fourteenth century being a student barrister was such a popular calling for well-to-do boys that Temple,
in order to manage the weight of numbers, divided itself into Middle and Inner Temple. The students were not all hard-working
lawyers-to-be. Many came to glean a veneer of metropolitan sophistication before going back to manage their parents’ estates.
Hard-working or not, the students, known as ‘apprentices of the court’, were extremely rowdy. In 1326 apprentices from York
and Norfolk (north vs south) fought a bloody pitched battle on Fleet Street which left several dead.2 Fighting was a popular pastime. Quite a bit of what is known about the period comes from investigations into apprentices
going up before the authorities, often having killed someone.


Women were another vice. The strict rules that banned apprentices bringing them into Temple in the evenings were ignored.
Unsurprisingly in an area full of young men with disposable income, the brothels in and around Chancery Lane – one, enticingly,
was called the Green Lattice – did an exceedingly profitable trade.3

In the centuries leading up to the English Civil War the high point of the Inns’ social calendar was a three-month period
of feasting between the beginning of November and the end of January called ‘Revels’. The Inns held pageants and put on plays.
Shakespeare wrote Twelfth Night for Middle Temple and premièred it in their hall. Occasionally, Revels was even used for high politics. In 1561 Robert Dudley,
appointed to preside over Inner Temple’s festivities as a reward for wresting Lyon’s Inn from Middle Temple, staged a play
about a mythical English king called Gorbuduc. Gorbuduc is a wise and good king but his realm is destabilized because he doesn’t
have an heir. Dudley was, of course, urging Elizabeth I to marry and, more to the point, urging her to marry him. Dudley might
have thrown a spectacular party but he didn’t get the girl.


For the students Revels was a licence to behave even worse than usual and the Inns egged them on. During Revels, the Inns
and even the king appointed from the student body ‘Lords of Misrule’ who, aside from play-acting and drinking, walked the
streets blowing trumpets, demanding money and getting into fights. Inevitably, deaths followed. Middle Temple still holds
Revels in their hall but it’s a staid affair more reminiscent of the Cambridge Footlights than the bacchanalian wildness of
the sixteenth and early seventeenth centuries.


The Inns might be good at teaching but they’ve never handed out the work. Barristers are self-employed, though they group
together in order to pool their resources to pay for offices, staff, heating and so on. These pools, called ‘chambers’, are
the vehicles that get in the work that barristers do. Confusingly, chambers are also referred to as ‘sets’ (a common ice-breaker
question is, ‘What set are you in?’). My chambers are what is known as a ‘Treasury set’, which means that they have supplied,
in an unbroken chain, generations of Treasury Counsel, the elite band of prosecutors based at the Bailey who are charged with
prosecuting the most serious and notorious cases. This isn’t to say that we don’t defend, too. Like all barristers, we take sides for money.


It’s a flash place, my chambers. The entrance stairs are calibrated like those of a great country house, effortlessly floating
you up to the front door. Our reception room is spacious and comfortable. There are big leather sofas, squared off by delicate
side tables sporting back issues of Country Life and Hello!. Walking into chambers is like walking into a Harley Street clinic, except we don’t deal in IVF and tummy tucks – we deal
in crime. The reception room is designed to dazzle your average detective sergeant coming in for a ‘con’ – short for conference
– with his barrister. Middle Temple Lane conspires with us in this marketing seduction. Before he has even arrived your average
DS is softened up by Temple’s exclusive hush, by the barristers in expensive suits and the unobtainable cars – the blue-grey
Aston Martins, the glistening Jags and top-of-the-range Mercedes. Footballer cars. Cotswold cars. By the time he gets to chambers,
whatever South London nick he’s come from, with its cells smelling of pee and vomit, feels about as close as Easter Island.
Coming to chambers is meant to be a pleasure. We want you to like it because we want you to come back – with more work.


Araminta, the prettiest and poshest of receptionists you’re ever likely to meet, is on hand to greet you. ‘Tea or coffee,
sergeant?’ she asks in her cut-glass accent, fixing him with her deep, dark eyes. She brings biscuits, delicious chocolate
ones in little foil wrappers. He notices the large vase of freshly cut flowers that Araminta, just turned twenty-seven, has
arranged so prettily. The only plant at the police station is the dead yucca in the chief super’s office. How nice to be away
from all that, stretching out on a comfortable sofa admiring the bare-throated, patrician-jawed receptionist.


The reception room’s mise en scène conveys a subliminal message.
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